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ADJUDGED  IK 


THE  COURT  OF  CHANCERY 


OP  THE 


STATE  OF   NEW  JERSEY. 
MAY  TERM,  1873. 


Theodore  Runyon,  Esq.,  Chancellor. 


Amzi  Dodd,  Esq.,  Vice-Chancellor. 


Amerman  vs.  Wiles  and  others.* 

1.  Where,  under  a  contract  with  a  corporation,  chattels  are  furnished, 
and  the  corporation  gives  a  mortgage  upon  the  chattels  to  secure  the  debt, 
in  pretended  compliance  with  the  contract,  and  the  mortgagees  suppose  it 
was  in  actual  and  full  compliance  with  it,  this  court  will  not  enjoin  the 
mortgagees  who  have  been  put  in  rightful  possession  of  the  chattels  under 
the  mortgage  from  selling  them,  at  the  instance  of  a  mere  stockholder 
seeking  to  deprive  the  mortgagees  of  a  lien  to  which  they  are  equitably 
entitled  as  against  him,  on  the  ground  that  the  corporation,  in  executing 
the  mortgage,  acted  ultra  vires. 

2.  The  execution  of  a  chattel  mortgage  by  the  president  and  secretary 
of  a  corporation,  who  were  at  the  time  owners  of  two-thirds  of  its  stock, 
and  its  subsequent  filing  in  the  clerk's  office  of  the  proper  county,  is  a 
substantial  compliance  with  a  statute  requiring,  in  order  to  the  validity  of 
a  mortgage  by  a  corporation,  that  the  written  assent  of  the  stockholders 
owning  at  least  two-thirds  of  the  capital  stock  of  such  corporation,  should 
be  first  filed  in  the  office  of  the  clerk  of  the  county  where  the  mortgaged 
premises  are  situated. 


Cited  in  Williamson  v.  iV.  /.  Southern  R.  R.  Co.,  11  C.  E.  Gr.  402 

Vol.  IX.  B 


14  CASES  IN  CHANCERY. 


Amerman  v.  Wiles. 


The  bill  in  this  cause  was  filed  November  30th,  1872. 
The  complainant  is  a  stockholder  of  "  The  North  River 
Brick  and  Tile  Manufacturing  Company,"  a  corporation 
organized  April  18th,  1867,  under  the  act  of  the  legislature 
of  New  York,  entitled  "  An  act  to  authorize  the  formation 
of  corporations  for  manufacturing,  mining,  mechanical,  and 
chemical  purposes,"  passed  February  17th,  1848.  Part  of 
the  business  of  the  company  was  to  be  carried  on  in  Bergen 
county,  in  this  state,  and  part  in  New  York.  Its  capital 
was  $60,000,  divided  into  six  hundred  shares  of  $100  each. 
Of  these  shares  John  V.  B.  Johnson,  who  has  been  presi- 
dent from  the  beginning,  and  Samuel  D.  Stryker,  who  has 
been  secretary  from  the  beginning,  owned  each  two  hundred. 
Its  manufacturing  operations  were  carried  on  in  Bergen 
county  upon  a  tract  of  twenty  acres. 

The  bill  states  that  on  or  about  l^ay  30th,  1871,  a  mort- 
gage signed  by  Mr.  Johnson,  the  president,  and  Mr.  Stryker, 
the  secretary,  was  made  by  the  company  on  its  steam  engine, 
manufacturing  machinery,  and  fixtures,  worth  about  $8000, 
to  the  defendants,  Alfred  M.  Wiles  and  William  H.  Wiles, 
to  secure  the  payment  of  $8368.16,  or  thereabouts,  and  filed 
in  the  Bergen  county  clerk's  office ;  and  that  the  mortgagees 
were,  at  the  filing  of  the  bill,  proceeding  to  sell  the  property 
under  the  mortgage.  It  prays  an  answer  on  oath,  and  an 
injunction  restraining  the  defendants  from  selling,  carrying 
away  or  in  anywise  interfering  with  the  mortgaged  chattels 
under  the  mortgage,  and  that  the  mortgage  may  be  ordered 
to  be  delivered  up  and  canceled,  on  the  ground  that  the  cor- 
poration, in  executing  it,  acted  ultra  vires,  and  that  it  is 
therefore,  for  want  of  the  assent  hereinafter  mentioned,  void. 
The  complainant  insists  that  by  the  laws  of  New  York  the 
company  had  no  power  to  mortgage  its  property  prior  to  the 
amendment,  of  April  13th,  1871,  to  the  act  under  which  it 
was  organized.  By  that  amendment  it  was  provided  that 
any  corporation  formed  under  the  act  of  February  17ili, 
1848,  or  under  the  acts  amending  or  extending  that  act,  might 
secure   tiie   payment  of  any  debt   theretofore  contracted,  or 
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which  might  be  contracted  by  it  in  the  business  for  which 
it  was  incorporated,  by  mortgaging  all  or  any  part  of  its  real 
or  personal  estate,  and  that  every  mortgage  so  made  should 
be  valid  to  all  intents  and  purposes,  as  if  executed  by  an 
individual  owning  such  real  or  personal  estate,  provided  that 
the  written  assent  of  the  stockholders  owning  at  least  two- 
thirds  of  the  capital  stock  of  such  corporation,  should  be 
first  filed  in  the  office  of  the  clerk  of  the  county  where  the 
mortgaged  premises  should  be  situated.  The  complainant 
insists  that  the  assent  required  by  this  amendment  was  not 
filed,  and  that  therefore  the  mortgage  is  of  no  effect.  On 
this  ground  alone  the  prayer  for  relief  is  founded. 

The  injunction  was  granted  on  the  filing  of  the  bill.  The 
defendants,  who  are  the  mortgagees,  and  the  sheriff  of  Ber- 
gen, who  was  acting  as  their  agent  in  the  proposed  sale  under 
the  mortgage,  have  answered  on  oath. 

The  cause  was  heard  upon  a  motion  to  dissolve  the  in- 
junction, upon  bill  and  answer. 

Mr.  J.  Dixon,  for  the  motion. 

Jfr.  MoGee,  contra. 

The  Chancelloe. 

The  bill  is  silent  as  to  the  nature  or  even  the  existence 
of  the  indebtedness  to  secure  the  payment  of  which  the 
mortgage  was  given.  But  it  appears  from  the  answer  that 
it  arose  under  a  contract  in  writing,  made  on  the  6th  day  of 
March,  1871,  between  the  defendants  Wiles  and  the  corpo- 
ration, by  which  the  former  agreed  to  furnish  the  latter  with 
the  mortgaged  chattels,  and  put  them  up  on  the  twenty- 
acre  tract  for  $7000,  to  be  secured  by  bond  and  mort- 
gage upon  that  tract,  and  a  "chattel  mortgage  on  the 
articles  furnished."  The  vendors  having  complied  with  the 
terms  of  the  contract  on  their  part,  the  company  executed 
and  delivered  to  them,  in  this  state,  the  bond  and  mortgage 
of  the  corporation  on  the  twenty-acre  tract,  according  to  the 
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agreement,  to  secure  the  payment  of  $7000  and  interest,  and 
the  chattel  mortgage  in  question  to  secure  the  same  debt  and 
a  further  sum  of  $1368.16  due  to  them  from  the  company 
on  the  same  account,  for  which  the  company's  promissory 
notes  were  given  to  them.  The  chattel  mortgage  and  the 
notes  were  also  executed  and  delivered  in  this  state.  It 
further  appears  from  the  answer  that  on  the  27th  of  May, 
1872,  nothing  having  been  paid  on  or  on  account  of  the 
debt,  and  the  notes  having  all  matured,  and  the  whole  debt 
having  become  due,  the  defendants  took  possession  of  the 
mortgaged  chattels  in  the  presence  of  Johnson,  the  president, 
and  with  his  assent,  on  behalf  of  the  company,  and  from 
that  time  have  been  in  possession.  When  stopped  by  injunc- 
tion they  had  advertised  the  property  for  sale,  under  tlie 
mortgage. 

On  the  argument,  the  defendants'  counsel  insisted  that  if 
the  corporation  had  no  power  under  the  laws  of  New  York 
to  give  the  chattel  mortgage,  it  is  valid  nevertheless,  because 
having  been  made  by  a  foreign  corporation  in  this  state, 
upon  property  in  this  state,  its  validity  depends,  not  on  the 
law  of  New  York,  but  on  that  of  New  Jersey — the  lex  loci 
Gontradus ;  and  tliat,  admitting  that  the  law  of  New  York 
is  to  govern,  the  mortgage  is  valid,  because  the  proviso  of  the 
amendment  was  substantially  complied  with  in  the  execution 
of  the  instrument  by  Johnson  and  Stryker,  who  then  owned 
two-thirds  of  the  stock. 

I  deem  it  unnecessary  to  pass  upon  the  first  of  these  ques- 
tions. It  satisfactorily  appears  that  the  mortgaged  chattels 
are  the  same  which  were  furnished  under  the  contract.  By 
the  terms  of  that  contract  the  vendors  were  entitled  to  a 
mortgage  upon  the  property  to  secure  the  purchase  money. 
The  company  executed  a  mortgage  in  pretended  compliance 
with  the  agreement.  The  vendors  supposed  it  was  in  actual 
and  full  compliance.  It  was  drawn  and  its  execution  super- 
intended by  a  counselor-at-law  of  Jersey  City,  acting  for 
both  parties  in  the  matter.  It  is  fair  to  presume  that  the 
company  intended   to  give  a  valid    mortgage,  and  supposed 
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they  had  done  so.  There  is  nothing  in  the  case  to  show  the 
contrary,  and  if  there  were,  there  would  be  all  the  more 
reason  for  this  court  declining  to  aid  them  in  consummating 
what,  under  those  circumstances,  would  be  a  fraud.  It  is 
scarcely  necessary  to  remark  that  this  lien  is  one  which  this 
court,  on  application,  would  aid  in  enforcing,  compelling  the 
company  to  do  or  submit  to  equity  in  the  prenuses. 

In  Shakel  v.  Duke  of  Marlborough,  4  Madd.  463,  there 
had  been  an  advance  of  money  on  an  agreement  to  execute  a 
mortgage  to  secure  its  repayment.  The  borrower  had  failed 
to  perform  his  agreement,  and  there  was  an  arrear  of  interest 
due  on  the  money  advanced.  The  court,  on  bill  for  specific 
performance,  appointed  a  receiver. 

The  complainant  has  no  equity  against  the  vendors  in  this 
suit.  He  sets  up  none.  He  neither  questions  their  debt  nor 
their  conduct,  nor  their  right  to  their  lien,  except  as  he  calls 
in  question  the  validity  of  the  mortgage  for  want  of  the 
certificate  of  assent.  For  the  puiposes  of  this  suit,  at  least, 
it  may  well  be  held  that  the  execution  of  the  mortgage  by 
officers  who  were  at  the  time  owners  of  two-thirds  of  the 
slock  rendered  such  filing  unnecessary,  and  was  a  substantial 
compliance  with  the  statute.  The  vendors  were  entitled  to  a 
mortgage  such  as  they  understood  that  which  was  given 
to  them  to  be.  They  obtained  lawful  possession  under  their 
mortgage  after  they  had  become  by  its  terms  and  the  terms 
of  their  contract  entitled  to  it.  They  held  it  at  the  time  of 
filing  the  bill,  and  had  held  it  for  some  months.  The  com- 
plainant is  merely  a  stockholder,  seeking  to  deprive  them  of 
a  lien  to  which  they  are  equitably  entitled  as  against  him. 
They  being  in  possession  of  the  mortgaged  ])roperty,  and 
being  equitably  entitled  to  the  lieu  they  assert,  this  court 
will  not  lend  its  aid  to  the  complainant  in  his  attempt  to 
deprive  them  of  it. 

The  injunction  is  dissolved,  with  costs. 
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The  RrvERViEW  Cemetery  Company  vs.  Turner  and 
wife  and  others. 

1.  In  a  suit  for  partition  this  court  .will  not  try  the  question  of  illegiti- 
macy, on  which  the  complainant's  title  is  alleged  to  depend,  nor  direct  an 
issue  to  be  framed  that  it  may  be  tried  at  law. 

2.  If  in  a  suit  for  partition  the  complainant's  title  is  denied,  and  the 
title  which  is  disputed  is  a  legal  one,  the  court  may  dismiss  the  bill,  or  it 
may,  ex  gratia,  retain  the  cause,  to  afford  the  complainant  an  opportunity 
to  settle  his  title  at  law.    It  will  not  do  more. 


Mr.  J.  S.  Aitkin,  for  complainants. 

Mr.  Alfred  Meed  and  Mr.  M.  Beasley,  Jr.y  for  defendants. 

The  Chancellor. 

The  bill  in  this  cause  is  filed  for  partition  of  land  and  an 
account  of  the  rents.  The  complainants  claim  to  be  the 
owners  of  an  undivided  half  of  the  premises,  and  allege 
that  the  defendant,  Mrs.  Turner,  is  the  owner  of  the  other  half. 
The  answer  absolutely  denies  the  complainants'  title  to  any 
interest  whatever  in  the  land,  and,  with  all  the  particularity 
necessary,  sets  up  the  claim  of  Mrs.  Turner  to  the  ownership 
of  the  whole.  The  question  presented  by  the  answer — that 
on  which  the  title  of  the  complainants  depends — is  one  of 
illegitimacy.  The  complainants  ask  that  the  court  will  either 
try  that  question,  or  direct  that  an  issue  be  framed,  in  order 
that  it  may  be  tried  at  law.  The  court  will  not  do  either. 
It  is  prohibited  by  statute  from  trying  this  particular  ques- 
tion, and  if  it  were  not  so,  its  settled  practice  forbids.  If  in 
a  suit  for  partition  the  complainant's  title  is  denied,  and  the 
title  which  is  disputed  is  a  legal  one,  the  court  may  dismiss  the 
bill,  or  it  may,  ex  gratia,  retain  the  cause,  to  afford  the  com- 
plainant an  opportunity  to  settle  his  title  at  law.  But  it  will 
not  do  more.  I  will  hold  this  suit,  in  order  that  the  com- 
plainants may,  without  unreasonable  delay,  try  their  title  at 
law,  and  will  leave  the  cause  open,  with  privilege  for  either 
party  to  apply  for  further  order. 
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ANONYMOUS. 

1.  A  marriage  will  not  be  annulled  for  impotence.  The  Court  of  Chan- 
cery is  restricted  in  its  jurisdiction  in  suits  for  divorce,  to  tlie  legislation 
on  the  subject,  and  in  suits  for  nullity  of  marriage  to  cases  within  the 
inherent  and  undoubted  jurisdiction  of  equity. 

2.  This  court  will,  outside  of  its  statutory  jurisdiction,  annul  a  contract 
of  marriage,  only  where  the  contract  is  void;  not  where  it  is  voidable 
merely. 


The  Chancellor. 

The  bill  in  this  case  is  filed  by  a  wife  to  obtain  a  divorce 
from  her  husband,  a  vinculo  matrimonii,  on  the  ground  of 
impotence.  It  is  alleged  that  the  physical  incapacity  com- 
plained of  existed  at  the  time  of  the  marriage,  and  has  con- 
tinued ever  since,  and  is  incurable. 

Impotence  is  not  one  of  the  causes  for  which  a  divorce  may 
be  decreed  under  our  statute,  and  if  this  court  has  power  to 
grant  the  present  application,  it  must  be  by  virtue  of  its 
jurisdiction,  apart  from  the  acts  of  the  legislature. 

The  grant  by  the  legislature  to  this  court,  by  the  act  of 
1794,  of  jurisdiction  over  suits  for  divorce  in  the  cases  therein 
specified,  was  a  grant  of  jurisdiction  where  none  existed 
before;  and  this  court  regarded  its  powers  over  such  causes 
as  limited  by  that  act,  and  its  supplements,  up  to  the  year 
1870,  when  the  case  of  McClurg  v.  Terry,  6  C.  E.  Green  226, 
was  decided.  I  have  been  able  to  find  no  instance,  up  to 
that  time,  in  which  the  court  held,  or  seemed  to  consider,  that 
it  was  at  liberty  to  exceed  those  bounds. 

In  Yule  V.  Yvh,  2  Stockt.  144,  decided  in  1854,  Chancellor 
Williamson  said :  "  The  jurisdiction  of  this  court  in  cases 
of  divorce  and  alimony  is  prescribed  by  statute.  The  third, 
fourth,  and  eighth  sections  of  the  statute  specify  the  grounds 
upon  which  the  court  may  assume  jurisdiction."  It  cannot  be 
doubted  that  from  time  to  time,  during  all  the  years  that 
intervened  between  1794  and  1870,  applications  were  made 
for  divorces  or  decrees  of  nullity,  on  grounds  other  than  those 
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specified  in  the  stiitute.  It  is  believed  that  they  were  inva- 
riably unsuccessful,  owing  to  the  reluctance  of  the  court  to 
transcend  the  authority  of  the  enactments  referred  to,  or  to 
assume  or  exercise  jurisdiction  beyond  those  bounds.  Up  to 
the  time  of  the  adoption  of  the  present  Constitution,  the 
legislature  granted  divorces  and  annulled  marriages  at  will, 
and  although,  from  1794  to  that  time,  1844,  divorces  and 
declarations  of  nullity  were  obtainable  by  act  of  the  legisla- 
ture, for  causes  other  than  those  specified  in  the  act  of  1794, 
this  court  confined  itself,  in  matrimonial  causes,  to  the  limits 
of  the  act. 

The  present  Constitution  deprived  the  legislature  of  the 
power  to  divorce.  From  this,  coupled  with  the  fact  that 
this  court  then  had  jurisdiction  over  the  subject  of  divorce 
by  the  statutes,  the  conclusion  was  deduced  by  the  dis- 
tinguished jurist  by  whom  McClurg  v.  Terry  was  decided, 
that  powers  of  divorce  and  annulling  marriages  beyond  the 
bounds  of  the  statutes  may  well,  in  the  public  interest, 
be  assumed  by  this  court.  And  yet  it  is  worthy  of  obser- 
vation that,  notwithstanding  the  liberality  of  construction 
which  he  expressly  favored,  as  appears  from  the  decision 
in  the  case  last  referred  to,  he  was  not  inclined,  in  suits  for 
dissolution  of  marriage  not  within  the  statutes,  to  pass  the 
bounds  of  the  acknowledged  jurisdiction  of  the  Court  of 
Chancery  over  cases  of  mistake,  fraud,  duress,  and  defect  of 
capacity  to  contract. 

In  McClurg  v.  Terry,  a  decree  of  nullity  was  granted  on 
the  ground  that  no  marriage  contract  was  in  fact  intended  by 
the  parties ;  that  it  was  a  marriage  in  jest.  In  Selah  v.  Selah, 
8  C.  E.  Green  185,  decided  in  May  Term,  1872,  Chancellor 
Zabriskie  says :  "  In  the  case  of  McClurg  v.  Terry  it  was 
held  that  this  court  has  the  power  not  only  to  dissolve  legal 
contracts,  which  is  the  proper  meaning  of  the  word  divorce 
as  used  in  the  Constitution  and  statutes  on  the  subject,  but 
also  to  declare  contracts  of  marriage  void  when  entered  into 
under  circumstances  that  make  such  contracts  invalid.  *  * 
*     *     Nor  tloes  the  decision  in  that  case  hold  Lhat  this  court 
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has  power  to  dissolve  a  marriage  actually  entered  into,  but 
only  that  it  has  power  to  declare  that  such  contract  was  never 
legally  made." 

And  in  Carris  v.  Carris,  decided  by  him  in  August,  1872, 
where  the  bill  filed  by  the  husband  prayed  a  decree  of  nullity 
on  the  ground  of  ante-nuptial  incontinence  on  the  part  of  the 
wife  with  a  man  other  than  the  complainant,  her  consequent 
pregnancy  at  the  time  of  the  marriage,  her  being  delivered, 
about  two  months  after  marriage,  of  a  full-grown  child,  and 
her  concealment  from  the  complainant  of  the  fact  of  her 
incontinence  and  pregnancy,  a  decree  of  nullity  was  denied. 
The  decree  in  this  last  case  was  reversed  in  the  Court  of 
Errors  and  Appeals,*  and  a  decree  ordered  annulling  the  mar- 
riage contract  on  the  ground  of  fraud. 

Hitherto  the  powers  of  this  court  over  the  subject  of 
divorce  have  not  been  extended  beyond  the  limits  of  the 
statutes,  and  the  power  to  decree  nullity  has  not  exceeded 
the  inherent  jurisdiction  of  equity  to  vacate  contracts  for 
fraud,  mistake,  duress,  or  want  of  mental  capacity  or  inten- 
tion to  contract. 

Under  the  statute  of  the  State  of  New  York,  which 
authorized  the  Court  of  Chancery  to  grant  divorces  a  a  vin- 
culo, only  for  the  cause  of  adultery, — notwithstanding  the 
views  of  Chancellor  Kent,  as  expressed  in  his  elaborate 
opinion  in  Wlghtman  v.  Wightman,  4  Johns.  Ch.  343,  that  in 
the  absence  of  spiritual  courts,  cognizance  of  matrimonial 
causes  belongs  to  the  existing  tribunals,  and  that  the  legis- 
lature, by  granting  to  the  Court  of  Chancery  sole  jurLsdiction 
over  the  marriage  contract  in  certain  specified  cases,  has 
pointed  to  that  court  as  the  proper  organ  of  such  a  jurisdic- 
tion, and  for  want  of  ecclesiastical  courts,  the  jurisdiction 
was  necessarily  cast  upon  the  Court  of  Chancery, — the  Court 
of  Chancery  confined  itself,  in  matrimonial  causes,  to  the 
limits  of  equity  jurisdiction  in  annulling  contracts. 

In  the  case  last  referred  to,  Wightman  v.  Wightman,  the 
marriage  contract  was  annulled  for  want  of  mental  capacity 
to  contract  in  one  of  the  parties.     In  Ferlat  v.  Gojon,  Hopk. 

*Post  p.  516. 
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478,  it  was  annulled  for  fraud.  In  Burtis  v.  Burtis,  Hcyph.  557, 
a  decree  of  nullity  asked  for  on  the  ground  of  impotence,  was 
refused  for  want  of  jurisdiction.  Of  the  former  cases,  Chan- 
cellor Sandford,  by  whom  the  latter  of  them  was  decided, 
says,  in  Burtis  v.  Burtis:  "  Two  decrees  annulling  marriages 
have  been  made  by  this  court,  in  cases  not  comprehended 
by  our  statute  concerning  divorces.  In  the  case  of  Wight- 
man  V.  Wightmau,  one  of  the  parties  was  a  lunatic,  and  in 
the  recent  case  of  Ferlat  v.  Gojon,  the  marriage  had  been 
procured  by  an  atrocious  fraud.  These  marriages  were  clearly 
void,  and  this  court  pronounced  the  sentence  of  nullity.  If 
these  two  decrees  are  denominated  divorces,  they  do  not  arro- 
gate to  this  court  any  general  power  of  divorce  in  cases  not 
prescribed  by  our  statutes.  The  power  of  this  court  to  vacate 
contracts  obtained  by  fraud  is  an  unquestioned  branch  of  its 
jurisdiction ;  a  gross  fraud  in  obtaining  a  marriage  seemed  to 
fall  within  this  jurisdiction,  and  the  court  adjudged  such  a 
marriage  void.  But  the  cases  in  which  this  court  can  annul 
marriages,  in  virtue  of  its  power  as  a  court  of  equity,  must 
be  few  and  very  peculiar;  and  they  must  appertain  to  the 
jurisdiction  of  equity." 

Nor  was  the  view  of  Chancellor  Kent  as  to  jurisdiction 
from  necessity,  adopted  by  the  Court  of  Chancery  in  New 
York. 

In  Perry  v.  Perry,  2  Paige  501,  Chancellor  Walworth 
said:  '  Where  the  right  claimed  as  a  common  law  right,  is 
of  such  a  nature  that  it  cannot  be  enjoyed  in  any  manner 
except  by  the  direct  interference  of  a  judicial  tribunal  to  give 
the  remedy;  if  no  tribunal  has  been  organized  by  the  law- 
making power  for  that  purpose,  we  may  fairly  conclude  the 
right  does  not  exist.  But  whenever  the  legislature  distinctly 
gives  the  right,  without  creating  or  appointing  any  particular 
tribunal  to  administer  the  remedy,  it  is  fairly  to  be  inferred 
that  they  intended  to  vest  that  power  in  some  of  the  existing 
tribunals  of  the  country.  As  the  right  to  dissolve  a  marriage 
de  facto,  which  was  merely  voidable,  could  only  be  exercised 
by  the  aid  of  the  ecclesiastical  court  in  England,  and  as  no 
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such  court  was  ever  organized  here,  and  no  other  court  exer- 
cised any  such  jurisdiction  for  more  than  one  hundred  years, 
it  may  reasonably  be  presumed  the  right  did  not  exist,  and 
that  tliis  part  of  the  law  of  England  was  never  in  existence 
in  this  colony.  Such  a  jurisdiction,  therefore,  cannot  now  be 
exercised  here  by  any  court,  without  the  direct  or  implied 
sanction  of  the  legislature." 

But  will  not  tlie  court,  by  virtue  of  its  power  as  a  court  of 
equity  over  contracts,  take  jurisdiction  of  cases  of  application 
for  divorce  or  decree  of  nullity  for  corporal  imbecility,  and 
grant  the  desired  release  on  the  ground  of  fraud  in  the  con- 
tract, for  physical  impotence  renders  a  person  unfit  to  enter 
into  the  marriage  contract? 

It  is  insisted  that  in  such  case,  where  the  incapacity  existed 
at  the  time  of  the  marriage,  the  court  ought  to  consider  the 
contract  as  made  infraudem  legis. 

Incompetency  at  the  time  of  marriage  to  perform  the  duties 
which  the  marriage  contract  enjoins,  will,  if  it  continues  and 
be  incurable,  render  tlie  marriage  invalid.  Greenstreet  v. 
Cumyns,  2  Phill.  10;  but  such  marriage  is  voidable  only. 

Impotence,  it  is  true,  may  be  regarded  as  a  species  of  fraud 
in  law,  but  it  is  to  be  borne  in  mind,  that  in  annulling  mar- 
riages for  causes  not  specified  in  the  statutes  giving  it  juris- 
diction over  matrimonial  causes,  the  Court  of  Chancery  has 
confined  itself  to  such  marriages  as  were  not  de  facto  mar- 
riages. The  distinction  is  between  marriages  void  because 
there  is  no  contract,  and  those  which  are  voidable  merely. 
Over  the  former  this  court  has  jurisdiction,  but  not  over  the 
latter.  By  the  English  law,  the  canonical  disabilities,  such 
as  consanguinity,  affinity,  and  certain  corporal  infirmities, 
only  make  the  marriage  voidable,  and  not  ipso  facto  void 
until  sentence  of  nullity  be  obtained;  and  such  marriages 
are  esteemed  valid  unto  all  civil  purposes  until  such  sentence 
of  nullity  is  actually  declared  during  the  lifetime  of  the  par- 
ties. Elliot  V.  Gurr,  2  Phill.  16.  Where  a  marriage  has  taken 
place,  nothing  short  of  death  or  the  judicial  decree  of  some 
court  confessedly  competent  to  the  case,  can  dissolve  the  mar- 
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riage  tie.  WiUiamson  v.  Parisien,  1  Johns.  Ch.  392 ;  Zule  v. 
^fe,  iSrtrci.  96. 

The  whole  subject  is  well  summed  up  by  Bishop  {Marriage 
and  Divorce,  Vol.  II.,  §  291) :  "  In  the  United  States  we  have 
never  had  ecclesiastical  courts,  and  before  other  tribunals  can 
take  cognizance  of  causes  ecclesiastical,  they  must  receive 
statutory  authority ;  therefore,  a  court  of  equity  cannot  avoid 
a  marriage  for  impotence,  or  for  any  other  like  canonical 
defect.  But  in  some  cases  of  void  marriages,  our  equity 
courts  interfere  under  their  ordinary  powers.  Thus  they 
iiave  inherent  jurisdiction  over  all  questions  of  fraud,  mis- 
take, duress,  and  lunacy ;  and  where  a  marriage  is  alleged  to 
be  void  by  reason  of  one  of  these  impediments,  they  ordi- 
narily entertain  the  suit  for  having  it  so  declared.  True,  in 
England  this  jurisdiction  would  not  be  entertained  in  equity, 
because,  formerly,  there  was  an  express  jurisdiction  in  the 
ecclesiastical  courts,  and  now  there  is,  in  the  divorce  courts. 
But  in  the  absence  of  the  express  jurisdiction  with  us,  it  is 
the  general  American  doctrine  that  it  may  be  properly  taken 
up  by  the  equity  tribunals ;  being  inherent  in  the  equity  court, 
and  slumbering,  when  it  does,  out  of  deference  to  the  other 
more  appropriate  judicatory." 

The  legislature  of  this  state  has  had  this  subject  of  void- 
able marriages  under  consideiation,  and  has  passed  upon  it. 
It  has  granted  to  this  court  power  to  decree  a  divorce  where 
the  parties  are  witliin  the  prohibited  degrees.  It  gave  the 
power  to  dissolve  a  de  facto  marriage  in  that  case,  but  guarded 
the  divorce  from  the  consequences  which  would  follow  a 
decree  of  nullity,  the  bastardizing  of  the  issue.  It  has  not 
authorized  a  dissolution  of  the  marriage  tie  for  impotence. 
It  must  be  presumed  to  have  Avithheld  the  power  of  divorce 
for  that  cause.  Whether,  therefore,  the  present  application 
be  considered  as  an  application  for  divorce  according  to  the 
special  prayer  of  the  bill,  or  for  a  decree  of  nullity  under  the 
general  prayer,  it  must  be  denied. 

As  was  well  said  by  the  court  in  Burtis  v.  Burtis :  "  The 
cause  for  which  this  court  is  now  asked  to  dissolve  a  mar- 
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riage,  is  corporal  impotence  on  the  part  of  the  husband. 
This  fact  is  not  a  cause  of  divorce  by  our  statutes ;  and  it  is 
impossible  to  yield  to  this  suit,  without  adopting  the  law  of 
England  or  some  other  country,  concerning  divorces,  as  the 
law  of  this  state.  If  a  divorce  can  be  granted  for  this  cause, 
the  whole  catalogue  of  causes  allowed  by  the  law  of  England 
may  be  equally  adopted ;  the  acts  of  the  legislature  and 
the  policy  of  the  state  respecting  divorces  would  be  super- 
seded by  the  doctrines  of  a  foreign  code ;  and  a  power  hitherto 
unknown  in  this  state  would  be  exercised." 

If,  in  the  opinion  of  the  legislature,  sound  public  policy 
demands  that  the  jurisdiction  of  this  court  be  extended  to 
such  causes  as  this,  it  will  so  enact. 

The  bill  is  dismissed. 


Douglas  vs.  Merceles  and  others.* 

1.  A  refusal  by  a  master  to  adjourn  an  examination  at  request  of  counsel 
of  some  of  the  defendants,  to  afford  him  an  opportunity  to  produce  wit- 
nesses in  behalf  of  those  whom  he  represents,  should  he  conclude  to  do  so, 
is  good  cause  for  a  motion  to  set  aside  the  report.  Exceptions  to  the  report 
in  such  case  is  not  correct  practice. 

2.  Irregularities  of  the  master  in  his  proceedings,  or  neglect  to  report 
on  the  matters  referred,  are  properly  brought  before  the  court  by  molioa 
to  set  aside  the  report  or  to  refer  it  back  to  be  perfected. 


On  motion  to  set  aside  report,  because  of  the  master's 
refusal  to  adjourn,  to  permit  counsel  to  produce  witnesses  in 
behalf  of  some  of  the  defendants,  should  he  conclude  to  do  so. 

Mr.  Griggs,  for  the  motion. 

Mr.  A.  B.  Woodruff,  contra. 

*CiTED  in  MiUei^s  Adm'x  v.  MUler,  llO.E.  Or.  424;  Tucker  v.  Tucker,  1 
Stew.  225. 
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The  Chancelloe. 

Ou  the  examination  of  witnesses  before  the  master,  under 
the  order  of  reference  in  this  cause,  the  counsel  of  some  of 
the  defendants  requested  an  adjournment,  to  afford  him  an 
opportunity  to  produce  witnesses  in  behalf  of  those  whom 
he  represented,  should  he  conclude  to  do  so.  This  request 
was  denied.  He  now  moves  to  set  aside  the  report  for  that 
cause.  It  is  urged  in  opposition,  that  having  failed  to  except 
to  the  report  within  the  .  time  limited  for  the  purpose,  he 
cannot  now  be  heard  on  this  objection.  This  position  is  not 
well  taken.  The  province  of  exceptions  to  the  report  of  a 
master,  is  to  call  in  question  the  conclusions  to  which  he  may ' 
have  come  upon  the  subject  referred  to  him.  Irregularities 
in  his  proceedings,  or  neglect  to  report  on  the  matters  re- 
ferred, are  properly  brought  before  the  court  by  motion  to  set 
aside  the  report  or  to  refer  it  back  to  be  perfected.  Tyler  v. 
Simmons,  6  Paige  127. 

I  am  satisfied  that  in  the  present  case  the  opportunity 
sought  by  the  defendants  should  be  afforded.  Let  the  report 
be  referred  back  to  the  mastei-,  with  directions  to  give  the 
parties  reasonable  opportunity  for  the  production  of  further 
testimony. 


The  Third  Avenue  Savings   Bank  vs.  Dimock  and 

others. 

1.  Leave  •will  not  be  granted  to  file  a  supplemental  answer  by  way  of 
amendment,  to  set  up  a  defence  which  will  not  tend  to  promote  the  ends 
of  justice. 

2.  A  defence  to  a  bill  for  foreclosure,  that  the  complainants,  in  making 
the  loan  to  secure  which  their  mortgage  was  given,  were  acting  ultra  viref, 
is  an  unconscionable  one,  which  this  court  will  not  extend  its  indulgence 
to  admit. 
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On  bill  to  foreclose.  Application  on  part  of  the  owners 
■of  the  equity  of  redemption  in  the  mortgaged  premises,  and 
the  holder  of  a  second  mortgage,  to  file  supplemental  answers 
by  way  of  amendment. 

Mr.  W.  J.  Magie  and  Mr.  W.  H.  Vredenburgh,  for  the 
application. 

Messrs.  MoCarter  and  Keenj  contra. 

The  Chancellor. 

The  defendants,  Helen  W.  Diraock  and  her  husband, 
mortgagors  and  owners  of  the  equity  of  redemption,  and 
F.  W.  Butterfield,  holder  of  a  second  mortgage,  ask  leave 
to  file  supplemental  answers  by  way  of  amendment.  They 
claim  to  have  discovered,  since  filing  their  res[)ective  answers, 
that  by  force  of  certain  statutes  of  New  York  the  com- 
plainants, in  making  the  loan  of  $100,000,  to  secure  which 
their  mortgage  was  given,  were  acting  ultra  vires,  and  they 
apply  for  permission  to  set  up  this  defence  by  amendment. 
These  defendants  have  already  hud  the  indulgence  of  the 
court  in  extending  the  time  for  putting  in  their  answers. 

Applications  like  the  present  are  not  favored  in  this 
oourt.  Lord  Eldon,  in  Edwards  v.  McLeay,  2  Ves,  &  B.  256, 
says,  they  are  "always  granted  with  great  difficulty,  where 
an  addition  is  to  be  put  upon  the  record  prejudicial  to 
the  plaintifiF."  Judge  Story,  in  Smith  v.  JBabeock,  3  Sumner 
584,  says:  "I  deem  it  indispensable  for  the  purposes  of  the 
administration  of  public  justice,  to  hold  to  a  strict  course 
against  allowing  parties,  upon  afterthoughts  and  new  sugges- 
tions, and  new  aspects  of  a  cause,  to  change  the  posture  of  a 
case  from  that  on  which  they  deliberately  chose,  originally,  to 
present  it  to  the  court."  In  Huffman  v.  Hummer,  2  C.  E.  Green 
271,  this  court  says:  "An  ai)j)lic'ation  to  amend  an  answer  is 
addressed  to  the  discretion  of  the  court.  In  mere  matters  of 
form,  clerical  mistakes,  or  verbal  inaccuracies,  great  indul- 
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gence  is  shown  in  allowing  amendments,  even  in  sworn  answers. 
But  application  to  amend  in  material  facts,  or  to  change  essen- 
tially the  grounds  taken  in  the  original  answer,  are  granted 
with  great  caution,  and  only  where  it  is  manifest  that  the  pur- 
poses of  substantial  justice  require  it."  The  ends  of  justice  will 
not  be  promoted  by  granting  the  application.  The  defence  is 
one  which  this  court  will  not  extend  its  indulgence  to  admit. 
It  is  unconscionable,  both  as  to  the  defendants  Dimock  and 
wife,  to  whom  the  loan  was  made,  and  as  to  Butterfield, 
whose  mortgage  was  taken  with  full  notice  of  the  existence 
of  the  complainants'  encumbrance. 

The  motion  is  denied. 


Frisbie  vs.  Bateman  and  others. 

In  an  ordinary  foreclosure  suit,  the  mere  inadequacy  in  value  of  the 
mortgaged  premises  and  insolvency  of  the  mortgagor,  are  not  a  sufficient 
foundation  for  the  appointment  of  a  receiver. 


On  motion  for  receiver. 
Mr.  Emery,  for  the  motion, 
Mr.  J.  Wilson,  contra. 

The  Chancellor. 

Application  is  made  for  the  appointment  of  a  receiver  in 
respect  of  a  certain  crop  of  grass  upon  mortgaged  premises, 
a  farm  in  Mercer  county.  The  facts  are,  that  the  mortgagor 
being  in  possession  of  the  premises,  made  an  assignment 
according  to  law  for  the  benefit  of  his  creditors,  under  which 
the  assignees  sold  at  public  auction  his  interest  therein.  It 
was  bought  by  William  Davis,  by  whom  the  benefit  of  his 
bid  and  purchase  was  voluntarily  given   to  the  wife  of  the 
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mortgagor,  and  she  took  a  deed  from  the  assignees  accord- 
ingly. It  appears  that  the  purchase  by  Davis  was  not  in  any 
way  by  or  in  pursuance  of  any  agreement  or  understanding 
with  the  mortgagor  or  his  wife,  or  with  their  knowledge. 

The  present  application  is  on  behalf  of  the  holder  of  the 
first  mortgage  on  the  premises,  which  is  past  due,  and  on 
which  interest  is  unpaid. 

On  the  ground  that  the  purchaser,  at  the  assignees'  sale, 
is  subject  to  all  the  equities  to  which  the  mortgagor  would 
have  been  subject  had  the  assignment  not  been  made, 
this  motion  must  be  denied.  The  facte  do  not  bring  the 
case  within  the  reason  for  the  exceptional  action  of  the  court 
in  Cortelyeu  v.  Hathaway,  3  Stockt.  39.  This  case  stands  on 
precisely  the  same  ground  it  would  have  stood  on  had  there 
been  no  assignment,  and  the  application  were  made  against 
the  mortgagor  under  those  circumstances.  On  the  authority 
of  the  case  just  cited,  the  application  would  have  been  unsuc- 
cessful. But  it  is  insisted,  that  the  act  of  the  mortgagor  in 
making  the  assignment  was  of  iteelf  an  act  of  bad  faith,  and 
brings  this  case  within  the  ruling  in  Cortelyeu  v.  Hathaway. 
I  do  not  think  so.  The  assignment,  for  aught  that  appears 
to  the  contrary,  was  made  for  the  legitimate  purpose  of  yield- 
ing up  the  mortgagor's  property  for  the  benefit  of  his  creditors. 
The  sale  was  incident  to  it.  The  peculiar  circumstances 
which  governed  the  action  of  the  court  and  induced  ite 
interference  in  Cortelyeu  v.  Hathaway,  were,  the  insolvency 
of  the  mortgagor,  inadequacy  of  the  security,  and  the  sale  of  the 
mortgaged  premises  to  an  insolvent  purchaser,  who  had  atjreed, 
as  part  of  the  consideration,  to  reduce  the  mortgage  debt  one- 
fourth,  and  was  put  into  possession  under  such  agreement, 
and  then  refused,  and  offered  to  sell  the  property  for  the 
amount  of  the  encumbrances  and  deliver  possession  after  she 
had  reaped  the  crops. 

In  that  case  the  Chancellor  expressly  approves  of  Best  v, 
Schei-mier,  2  Halst.  Ch.  154.  He  says:  "It  has  not  been 
the  practice  in  this  court  to  appoint  a  receiver  in  a  mortgage 
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case,  simply  on  the  ground  of  inadequacy  of  the  mortgaged 
premises  to  pay  the  debt,  and  the  mortgagor  being  insolvent. 
This  court  has  gone  upon  the  ground,  that  where  a  man  takes 
a  mortgage  security  for  his  debt  and  permits  the  mortgagor 
to  remain  in  possession,  if  there  is  default  in  the  payment,  the 
mortgagee  must  appropriate  the  property  in  the  usual  way  to 
the  payment  of  the  debt.  If  he  is  a  first  mortgagee  and 
wishes  possession,  he  must  take  his  legal  remedy  by  ejectment. 
[f  he  is  a  second  mortgagee,  he  takes  his  security  with  the 
disadvantages  of  a  second  encumbrancer.  The  application 
for  receivers  in  mortgage  cases  has  been  very  unusual  in  this 
court.  There  is  no  reported  case.  There  was  an  application 
to  Chancellor  Pennington,  and  it  was  successful;  but  the  cir- 
cumstances of  the  case  I  have  not  been  able  to  ascertain. 
Subsequently,  Chancellor  HalsteH,  in  the  case  of  Best  v. 
Schermier,  refused  a  like  application  on  behalf  of  a  mort- 
gagee, on  the  ground  that  such  had  not  been  the  practice 
of  this  court.  Upon  these  authorities,  and  in  accordance 
with  the  practice  of  this  court,  I  am  unwilling  to  adopt 
the  rule,  that  in  an  ordinary  case  the  mere  inadequacy  in 
value  of  the  mortgaged  premises  and  insolvency  of  the 
mortgagor  are  a  sufficient  foundation  for  the  appointment  of 
a  receiver.  A  mortgagee  takes  his  security  with  full  knowl- 
edge of  its  value,  and  if  he  takes  an  inadequate  security  it  is 
his  own  fault." 

Unless  I  depart  from  the   practice  of  the  court  in  such 
cases,  I  must  deny  this  motion. 

The  application  is  refused,  but  without  costs. 


Deummond  v.  Westervelt. 

A  general  demurrer  will  not  lie  to  a  bill  which  presents  a  case  in  which 
the  legitimate  proof  may  be  such  as  to  call  for  a  decree  in  favor  of  the 
complainant. 
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On  bill  and  demurrer. 

Mr.  W.  J.  Magle,  for  the  demurrer. 

Mr.  Griggs,  contra. 

The  Chancellor. 

The  bill  is  filed  against  John  "Westervelt  and  William 
Westervelt,  his  father,  to  compel  a  conveyance  to  complain- 
ant, or  to  the  firm  of  which  he  was  and  is  a  member  (West- 
ervelt and  Drummond),  of  certain  land  in  Rutherford  Park, 
in  this  state.  It  alleges  that  the  complainant  and  John 
Westervelt,  on  the  15th  day  of  February,  1871,  entered  into 
partnership  as  builders;  that  on  the  21st  day  of  March, 
1871,  the  firm  entered  into  a  contract  with  Thomas  Beatty  to 
do  all  the  carpenter  work,  they  furnishing  all  the  materials 
therefor,  for  three  brown  stone  front  dwelling  houses  he  was 
about  to  build  in  the  city  of  New  York ;  that  they  were  to 
take  their  pay,  §8400,  in  one  of  the  houses  and  the  lot  on 
which  it  stood,  valued  at  $14,074,  on  which,  for  the  differ- 
ence, $5674,  they  were  to  give  Beatty  a  mortgage. 

That  having  completed  the  work,  but  not  having  received 
a  deed  from  Beatty  for  the  property  he  had  so  agreed  to  con- 
vey to  them,  they  made  a  contract  in  writing  with  one  William 
Higgins  for  the  conveyance  to  him  of  that  property,  for  the 
price  of  $15,500,  to  be  paid  in  the  conveyance  to  the  firm,  of 
a  certain  house  and  land  in  Rutherford  Park,  and  $2400  in 
cash. 

That  December  21st,  1871,  John  Westervelt,  secretly  and 
mthout  complainant's  knowledge  or  consent,  and  against 
his  wish,  procured  Higgins  to  convey  the  Rutherford  Park 
property  to  his  father,  William  Westervelt,  who,  ever  since 
then,  has  claimed  to  own  it,  and  has  had  it  in  possession. 

That  afterwards,  John  Westervelt  absconded,  having  previ- 
ously received  the  $2400  from  Higgins,  and  having  obtained 
a  large  sum  of  money  on  the  credit  of  the  firm,  and  giving 
the  firm's  note  as  security  for  the  money,  and  having  collected 
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from  various  sources  about  $500  of  the  firm's  money,  which 
he  also  appropriated  to  his  own  use. 

That  the  complainant  has  been  compelled  to  discharge  the 
liabilities  of  the  firm,  and  that  the  whole  amount  of  the 
clear  value  of  the  Rutherford  Park  property  would  be  barely 
sufficient  to  make  up  to  him  his  loss  occasioned  by  the  above 
mentioned  fraudulent  conduct  of  his  partner ;  and  that  on  the 
-6th  day  of  January,  1872,  John  Westervelt  gave  an  order 
in  the  name  of  the  firm,  by  which  the  house  and  lot  in  New 
York  were  conveyed  directly  to  Higgins. 

The  bill  charges  that  the  conveyance  to  William  Wester- 
velt was  in  fraud  of  complainant's  right  as  a  member  of  the 
firm;  that  it  was  brought  about  and  procured  to  be  done  at 
the  instigation  and  by  the  means  of  John  Westervelt,  and 
was  done  with  the  intent  and  purpose,  on  his  part,  of  cheat- 
ing and  defrauding  the  complainant,  and  of  putting  the 
property  of  the  firm  in  such  a  condition  that  the  complainant 
could  not  control  it,  or  obtain  his  share  of  it;  and  that  for 
that  purpose,  John  Westervelt  conspired  and  colluded  with 
William  Westervelt,  and  by  false  statements  and  misrepre- 
sentations, and  without  authority,  induced  Higgins  to  convey 
the  Rutherford  Park  property  to  the  latter  instead  of  to  the 
firm,  as  by  his  agreement  he  was  bound  to  do. 

William  Westervelt  has  filed  a  general  demurrer  to  the 
bill. 

The  demurrer  being  general,  can  only  be  allowed  in  case 
the  bill  is  defective  for  want  of  equity.  It  does  not  seem  to- 
me to  be  so.  It  presents  a  case  in  which  the  legitimate  proof 
may  be  such  as  to  call  for  a  decree  in  favor  of  the  complain- 
ant. In  such  case  a  general  demurrer  will  not  be  allowed. 
Brooke  v.  Hewitt,  3  Ves.  255;  Vail's  Executors  v.  Central 
R.  R.  Co.,  8  a  E.  Green  466. 

The  bill  states  substantially,  that  the  defendants,  John 
Westervelt  and  William  Westervelt,  conspired  and  colluded 
together  with  the  intent  and  purpose  of  putting  the  property 
beyond  complainant's  reach,  and  of  cheating  and  defrauding 
him  out  of  his  interest   in   it.     This  special  charge  of  con- 
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spiracy  and  collusion,  as  against  William  Westervelt,  is 
equivalent  to  the  statement,  that  with  full  notice  of  the  com- 
plainant's equity  in  the  property,  he  fraudulently  and  with  a 
view  to  cheating  him  out  of  it,  and  for  that  purpose,  took  title 
to  it  from  Higgins.  If  he  did,  the  complainant  is  entitled  to 
the  relief  he  seeks.  "Collusion  between  two  persons,  to  the 
prejudice  and  loss  of  a  third,  is,"  said  Lord  Hardwicke,  in 
Garth  V.  Cotton,  1  Dick.  218,  "in  the  eye  of  the  court,  tiie 
same  as  a  fraud."  The  character  of  the  transaction  is  such 
as  to  induce  the  suspicion,  to  say  the  least  of  it,  of  fraud  on 
the  part  of  the  defendant,  William  Westervelt.  The  defend- 
ants were  father  and  son.  It  is  possible,  but  hardly  probable, 
that  the  latter  imposed  upon  the  former;  that  the  fraud  was 
all  on  one  side,  and  the  father  was  wholly  ignorant,  not  <  nly 
of  his  son's  designs  in  the  transaction,  but  also  of  the  com- 
plainant's interest  in  the  property.  The  charge  of  conspiracy 
and  collusion  made  in  this  connection,  forbids  the  assumption 
that  the  father  was  a  bona  fide  purchaser,  or  that  he  was  a 
purchaser  without  notice  of  complainant's  equity.  As  made 
in  this  bill,  it  imports  bad  faith  and  notice  of  complainant's 

rights. 

The  demurrer  is  overruled,  with  costs. 


Dorsheimer  vs.  Eorback  and  others.* 

1.  A  final  decree  may  be  amended,  even  after  enrollment,  by  the  addi- 
tion of  a  clause  necessary  to  effect  the  remedy  of  the  complainant  under  it, 
and  which  was  inadvertently  omitted  in  drawing  it. 

2.  A  material  amendment,  which  is  of  course,  will  be  made  without  a 
rehearing. 


On  petition.     Motion  to  amend  final  decree. 
Mr  Pitney  and  Mr.  Coult,  for  the  motion. 
Mr.  T.  N.  McCarter,  contra. 

*  Cited  in  Riickman  v.  Decker,  12  O.  E.  Gr.  246. 
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The  Chancellor. 

The  bill  was  filed  by  the  complainant  (who  was  an  idiot) 
by  guardian,  as  one  of  the  next  of  kin  of  John  E-orback, 
deceased,  late  of  Newton,  in  the  county  of  Sussex,  to  recover 
a  distributive  share  of  his  estate. 

The  share  was  $6701.30,  and  with  interest  amounted,  at 
the  date  of  the  decree,  to  $13,335.60.  The  defence  was,  that 
the  share  had  been  paid  by  the  administrators  of  John  Ror- 
back, deceased,  to  John  Rorback,  who  claimed  under  an 
assignment  from  an  alleged  guardian  of  the  complainant. 
The  Chancellor  decreed  in  favor  of  the  complainant,  botli 
against  John  Rorback,  who  had  received  the  money,  and  the 
representatives  of  Samuel  Rorback  and  John  H.  Nelden, 
both  of  whom  were  dead,  who  were  the  administrators  of 
John  Rorback,  deceased.  The  decree  makes  John  Rorback 
primarily  liable,  and  the  representatives  of  the  deceased 
administrators,  secondarily  liable.  The  decree  has  been  en- 
rolled.    It  has  not  been  appealed  from. 

Application  is  now  made  by  petition,  to  amend  the  de- 
cree in  respect  to  certain  clerical  errors,  and  by  the  inser- 
tion of  the  following  clause:  "It  is  further  adjudged, 
decreed,  and  declared,  that  the  said  Samuel  Rorback  and 
John  H.  Nelden,  in  their  lifetime,  were  liable  to  pay  to 
said  complainant  the  said  sum  of  $6701.30,  as  and  for  her 
distributive  share  of  the  estate  of  said  John  Rorback,  de- 
ceased, and  that  the  payment  of  said  sum  of  money,  by 
said  Samuel  Rorback  and  John  H.  Nelden,  to  the  defend- 
ant, John  Rorback,  as  assignee  of  said  complainant,  as 
set  forth  by  the  defendants  in  their  answer  in  this  cause, 
was  not  a  payment  thereof  to  the  complainant,  and  did  not 
discharge  the  said  Samuel  Rorback  and  John  H.  Nelden  in 
the  premises ;"  inadvertently  omitted  in  drawing  the  decree. 
The  defendants'  counsel  resists  this  application,  mainly,  how- 
ever, as  to  the  proposed  addition,  which  he  insists  is  a  mate- 
rial amendment  of  the  decree  that  can  only  be  made  on  a 
rehearing. 

The  proposed  addition  is  a  mere  declaration  of  the  dis- 
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allowance  of  the  payment  to  John  Rorback,  and  the  liability 
of  the  administrators  of  John  Rorback,  decaased,  in  their 
lifetime,  to  the  complainant,  for  the  distributive  share,  on 
which  liability  the  decree  against  the  representatives  of  those 
administrators  is  founded.  It  is  considered  important,  in 
obtaining  the  relief  intended  to  be  extended  to  the  com- 
plainant by  the  decree,  that  it  should  contain  the  declaration 
in  question. 

The  power  of  amending  the  record  of  judgments  has  long 
been  exercised  by  the  courts  of  common  law.  They  do  not 
hesitate  to  amend  the  postea  by  the  judge's  notes,  and  to 
amend  the  record  of  the  judgment,  accordingly.  In  Doe  v. 
Perkins,  3  T.  R.  749,  the  court  said  :  "The  practice  of  amend- 
ing by  the  judge's  notes,  which  was  of  infinite  utility  to  the 
suitors,  was  as  ancient  as  the  time  of  Charles  the  First,  and  the 
amendment  might  be  made  at  any  time."  In  that  case,  after 
a  writ  of  error  brought  on  a  judgment  of  the  King's  Bench, 
in  the  Exchequer  chamber,  and  after  joinder  in  error  there, 
Lord  Loughborough,  who  tried  the  cause,  amended  the.  postea 
by  his  notes,  and  Mr.  Justice  Buller  ordered  the  judgment 
roll  to  be  amended  by  the  amended  postea.  So,  also,  in  Mel- 
lish  V.  Richardson,  7  B.  &  C.  819,  such  amendments  were 
made  in  the  Common  Pleas,  after  writ  of  error  brought  and 
argued  in  the  Court  of  Errors,  and  the  Common  Pleas 
amended  their  judgment  by  the  amended  postea,  after  the 
judgment  had  been  reversed  by  the  Court  of  King's  Bench. 

Tlie  motion  in  this  case,  is  to  amend  the  decree  so  as  to 
conform  to  the  decision  of  the  coui't,  as  evidenced  by  the  Chan- 
cellor's opinion  on  file  in  this  court.  It  seems  obvious  that 
the  opinion,  which  is  the  very  finding  itself,  with  the  reasons 
for  it,  and  directions  more  or  less  particular  as  to  the  frame 
of  the  decree,  is  quite  as  safe  a  means  of  amendment  as  a 
judge's  notes. 

It  is  urged  that  by  the  well  settled  practice  of  this 
court  no  material  amendment  will  be  made  in  an  enrolled 
decree  without  a  rehearing ;  that  the  amendments  which 
the  coart  will  make  in  such  cases   without  rehearing,  are 
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confined  to  clerical  errors  and  miscasting.  The  practice, 
however,  does  not  appear  so  limited  in  this  country,  or  even 
in  England  and  Ireland.  The  court  will  not,  indeed,  vary 
an  enrolled  decree  in  a  material  point,  on  petition,  with- 
out rehearing ;  but  in  a  proper  case  it  will  not  refuse  to 
amend  such  a  decree.  Nor  will  the  fact  that  the  amend- 
ment is  a  material  one,  prevent  the  court  from  making  it. 
The  exercise  of  the  power  depends  rather  on  the  questions, 
whether  the  amendment  is  necessary  or  proper  to  express 
or  effectuate  the  intention  of  the  court  in  its  decree,  and 
whether  the  addition  or  omission  asked  for  is  one  which 
the  court  would  have  made,  of  coui-se,  when  the  decree  was 
signed.  In  E(jles  v.  Ward,  1  Dick.  58,  liberty  was  given  to 
amend  the  enrollment  of  a  decree,  though  the  amendment  was 
said  to  be  material.     See,  also,  Yow  v.  Townsend,  1  Dick.  59. 

In  Shirie  v.  Gough,  2  Ball  &  Beatty  83,  the  application 
was  to  set  off  the  costs  in  equity  against  the  costs  at  law,  the 
defendant  having  brought  an  ejectment,  and  the  suit  in  equity 
having  been  instituted  to  quiet  the  plaintiff  in  his  possession. 
The  decree  omitted  to  set  off  the  costs.  The  Lord  Chancellor, 
Manners,  said:  "The  only  difficulty  I  have  in  this  case  is, 
whether  I  must  not  rehear  the  cause,  in  order  to  set  off  this 
demand.  As  between  the  present  parties,  it  was  most  clearly 
an  omission  in  the  decree,  in  not  providing  for  the  costs  in 
the  manner  now  sought,  and  such  as  would  have  been  cured, 
upon  motion,  before  the  decree  was  enrolled."  He  adds  : 
"Strictly  speaking,  the  relief  should  be  given  on  a  rehearing, 
and  if  it  were  a  matter  requiring  to  be  debated,  consideration 
from  the  court,  and  materially  affecting  the  decree,  it  could 
not  be  decreed  on  motion.  Having  no  diflBculty  in  the  case, 
I  must  grant  the  motion,  and  not  put  the  plaintiff  to  the 
delay  and  expense  of  a  rehearing. 

In  Spearing  v.  Lynn,  2  Vern.  376,  leave  appears  to  have 
been  given  by  the  master  of  the  rolls,  afterwards  confirmed 
by  the  lord  keeper,  to  amend  an  order  (which  seems  to  have 
been  enrolled)  after  an  action  brought  against  a  surety  for 
non-performance  of  it.      So,  too,  in  Lowten  v.  Corporation  of 
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Colchester,  2  Meriv.  395;  Bennett  v.  Button,  1  JDiek.  135, 
8.  C,  2  Meriv.  400,  in  note. 

In  Davis  v.  3Ioms,  13  Price  766,  an  application  was  made 
by  motion,  and  allowed,  to  rectify  a  decree  on  a  suggestion, 
made  in  aid  of  the  decree,  which  would  have  been  embodied 
in  it  almost  as  of  course,  as  if  it  had  been  an  omis-^ion. 

In  Gardners.  Denng,  2  Edw.  Ch.  133,  it  is  said  that  the  court 
may  add  to  a  decree,  by  declaring  what  are  the  rigiits  of  the 
parties  as  ascertained  under  the  first  order  or  decree,  and  thus 
carry  out  and  effectuate  the  object  of  the  suit. 

In  Clark  v.  Hall,  7  Paige  384,  the  court  says  :  "A  decree 
cannot  be  varied  in  substance,  on  petition,  without  a  re- 
hearing. But  it  may  be  corrected  or  amended,  on  motion  or 
petition,  as  to  mere  clerical  errors,  or  by  the  insertion  of  any 
provision  or  direction  which  would  have  been  inserted  as 
matter  of  course,  if  asked  for  at  the  hearing  as  a  necessary 
and  proper  clause  to  carry  into  effect  the  decision  of  the 
court." 

In  Sprague  v.  Jones  &  Graham,  9  Paige  395,  an  action 
(suit  for  foreclosure)  was  instituted  on  a  mortgage  made  by 
Jones  to  secure  the  joint  and  several  bond  of  both  defend- 
ants. A  decree  was  taken  for  the  sale  of  the  mortgaged 
premises,  and  against  Jones,  the  mortgagor,  for  the  deficiency 
which  should  exist  after  the  sale.  Upon  application,  without 
suggestion  of  misprision  of  the  clerk,  the  decree  was  amended 
by  the  Vice-Chancel  lor,  so  as  to  be  against  both  defendants 
for  the  deficiency.  Upon  appeal,  tiie  Chancellor  said  :  "  I 
have  hesitated  whether  it  could  be  proper,  without  a  rehear- 
ing, to  amend  the  decree  in  a  matt<^r  of  substance  so  material 
to  the  rights  of  the  appellant;  and  upon  examination  of  the 
cases,  I  am  satisfied  such  an  amendment  would  not  have  been 
permitted  in  the  Courts  of  Chancery  of  England  and  Ireland, 
without  discharging  the  enrollment  and  granting  a  formal 
rehearing  of  the  cause.  This  court,  however,  has  not  been  so 
strict  in  relation  to  the  amendment  of  a  decree  in  a  matter  as 
to  which  there  could  not  have  been  a  doubt  of  the  complain- 
ant's right  to  have  it  made  part  of  the  decree  if  it  had  been 
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asked  for,  and  where  the  neglect  to  ask  the  court  to  have  it 
inserted  in  the  decree  as  part  thereof,  arose  from  mere  inad- 
vertence." He  concluded  that  the  amendment  was  one  which 
might  be  made  by  the  court  without  a  formal  rehearing  of 
the  case. 

In  the  case  before  me,  leave  is  asked  to  add  a  clause  which 
is  deemed  necessary  to  carry  the  decree  into  effect ;  to  effect- 
uate the  remedy  of  the  complainant  under  it.  It  is  proposed 
explicitly  to  declare  the  liability  of  the  administrators  of  John 
Rorback,  deceased,  in  their  lifetime,  and  the  disallowance  of 
the  payment  made  by  them  to  John  Rorback,  under  his 
alleged  assignment.  It  cannot  be  doubted  that,  had  the 
present  application  been  made  after  the  enrollment,  to  the  late 
Chancellor,  by  whom  the  decree  was  signed,  the  addition 
would  have  been  unhesitatingly  allowed.  In  his  opinion,  he 
says :  "  The  claim  against  the  administrators  of  John  Ror- 
back, deceased,  and  their  representatives,  is  sustained.  They 
must  be  decreed  to  pay  the  whole  amount  of  the  distributive 
share,  with  interest." 

This  conclusion  results  from  his  express  and  explicit  dis- 
allowance of  the  payment  made  by  the  administrators  to  John 
Rorback.  Had  the  cause  been  argued  coram  meipso,  I  would 
make  the  amendment  as  of  course.  I  think  I  ought  to  do 
so,  under  the  circumstances.  No  good  reason  appears  to  me 
for  putting  the  parties  to  the  delay  and  expense  of  a  rehear- 
ing. Justice  to  the  court,  no  less  than  to  the  parties,  demands 
that  the  decree  be  made  to  conform  to  the  obvious  intention 
of  the  court.  Given,  the  power  to  vacate  the  enrollment  and 
amend  the  decree,  the  rest  is  but  a  matter  of  practice. 

The  power  of  amendment  is  to  be  carefully,  cautiously, 
and  judiciously  used,  but  it  is  not  to  be  withheld  when  the 
ends  of  justice  require  its  exercise.  As  has  been  well  said, 
"  the  object  in  every  litigation  is  to  obtain  from  some  court  a 
final  determination  of  the  rights  of  the  parties.  That  deter- 
mination is  invariably  what  the  judges  direct,  and  not  inva- 
riably what  the  clerks  record.  The  power  of  the  court  to 
make  the  record  express  the  judgment  of  the  court  with  the 
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utmost  accuracy,  ought  not  to  be  restricted."     Freeman  on 
Judgments  48. 

The  addition  sought  in  this  case  is,  in  my  view,  one  of 
those  things  which,  if  applied  for  on  the  hearing,  would  have 
been  granted  as  a  matter  of  course,  as  necessary  or  proper  to 
carry  into  effect  the  decision  of  the  court,  and  is  quite  within 
the  practice.  The  other  alterations  are  undeniably  mere  cor- 
rections of  misprisions. 

The  amendments  are  allowed. 


Emmons  and  others  vs.  Hinderer.* 

A  mortgagor  will  not  be  permitted  to  cut  wood  and  timber  off  of  mort- 
gaged premises,  to  an  extent  calculated  to  render  the  premises  an  insuffi- 
cient security  for  the  mortgage  debt,  though  the  mortgagee  agreed,  at  the 
time  of  the  sale,  that  the  mortgagor  should  have  the  right  to  cut  the  wood 
and  convert  it  into  timber  at  his  pleasure. 


In  this  case  an  injunction  was  granted  by  the  late  Clmti- 
cellor,  restraining  the  defendant  from  committing  waste  upon 
certain  mortgaged  premises  in  the  county  of  Essex,  and  from 
removing  from  those  premises  certain  timber  and  other  trees 
felled  by  him  thereon.  A  motion  is  now  made  on  affidavit 
to  dissolve  the  injunction. 

Mr.  C.  Borcherling,  for  the  motion. 

Messrs.  Blake  and  Freeman,  contra. 

The  Chancellor. 

The  defendant  purchased  the  premises  of  the  complainants, 
in  April,  1872,  for  $13,500,  of  which  $3500  were  paid  in 
cash,  and  for  the  remainder  a  mortgage  was  given  on  the 
premises,  payable  in  equal  annual  instalments,  beginning 
April  1st,  1874,  with  interest.     The  interest  being  in  arrear, 

*  Cited  in  Miller's  Adm'r  v.  MiUer,  10  C.  E.  Gr.  366 ;  Bank  of  Chenango 
V.  Chx,  11  a  E.  Gr.  452. 
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a  suit  for  foreclosure  and  sale  was  commenced,  and  is  pending 
in  this  court. 

The  evidence  convinces  me  that  the  defendant  has  not  only- 
committed  both  legal  and  equitable  waste  upon  the  mortgaged 
premises,  to  the  amount  of  between  $3000  and  |4000,  but 
that,  when  the  injunction  was  issued,  he  threatened  and 
intended  to  strip  the  premises  of  all  the  wood  and  timber 
(including  shade  and  ornamental  trees),  constituting  a  great 
part  of  their  value.  The  improvements  put  by  him  on  the 
premises  appear  to  have  been  almost  wholly  ill-advised,  and 
to  add  but  little,  comparatively,  to  the  value  of  the  property. 
These  improvements  are  subject  to  judgments  on  mechanics' 
lien  claims  to  the  amount  of  about  $2000,  which  the  defend- 
ant confessedly  is  unable  to  pay. 

It  appears  that  when  his  pecuniary  embarrassments  began, 
he  commenced  to  commit  the  waste.  He  has  never  carried 
on  the  sawing  business  on  the  premises,  but,  on  the  other 
hand,  has  carried  away  all  the  shafts,  gearing,  and  machinery. 
He  has  declared  his  intention  to  strip  the  property  of  all  its 
wood,  including  the  shade  trees,  to  sell  it  "to  make  money;" 
at  the  same  time  referring  to  the  supposed  helplessness  of 
the  con)plainants  in  the  premises,  saying  that  they  were  fools, 
and  he  would  make  them  wait  three  years  before  they  would 
get  any  money  from  him  on  their  mortgage. 

He  asks  for  a  dissolution  of  the  injunction,  on  the  ground 
of  an  alleged  agreement  between  him  and  the  complainants, 
on  the  purchase  of  the  property,  by  which,  in  consideration 
of  his  paying  $3500  in  cash  on  account  of  the  purchase 
money,  instead  of  $2000  as  originally  proposed,  he  should 
have  the  right  to  cut  the  wood  off  the  premises  at  his  plea- 
sure, for  use  in  the  sawing  business,  which  he  intended  to 
carry  on  there,  and  to  convert  it  into  wood  and  timber,  as 
he  should  see  fit ;  and  on  the  ground  that  the  value  of  the 
improvements  put  by  him  on  the  property  is  greater  than 
that  of  the  wood  and  timber  he  has  taken  from  it,  including 
the  trees  felled  and  lying  on  the  premises. 

If  such  an  agreement  as  that  insisted  on  really  existed,  the 
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court  would  not  permit  its  abuse  to  the  prejudice  of  the 
mortgage  creditor.  Ensign  v.  Colhurn,  11  Paige  503.  But 
it  is  enough  to  say  that  the  proof  of  any  such  agreement  in 
this  case,  is  entirely  unsatisfactory.  As  to  the  improvements, 
the  evidence  shows  that,  whatever  their  cost  to  the  defend- 
ant may  have  been,  they  have  added  but  little  to  the  value  of 
the  property. 

The  defendant  is  insolvent.  He  has  already  committed 
great  waste  and  spoil,  to  an  extent  calculated  to  render  the 
mortgaged  premises  an  insufficient  security  for  the  mortgage 
money. 

The  motion  to  dissolve  is  denied,  with  costs. 


Miller  vs.  Jamison  and  others, 

1.  A  purchaser  at  a  sale  under  an  attachment  is  clothed  with  all  the 
rights  of  the  attaching  creditor;  and  a  voluntary  conveyance  by  tlie 
debtor,  pending  the  attachment,  to  a  grantee  having  full  knowledge  of  the 
attachment,  is  void  as  against  such  purchaser. 

2.  Where,  besides  the  prayer  for  general  relief,  a  part  of  the  prayer  of 
the  bill  is  substantially  that  a  deed  may  be  set  aside,  the  bill  will  not,  be 
cause  part  of  the  prayer  is  that  the  defendant  may  be  decreed  to  give  the 
complainant  possession  of  the  land,  be  treated  as  a  bill  for  possession,  and 
be  dismissed  on  the  ground  that  ejectment  is  the  proper  remedy. 

3.  Under  the  prayer  for  general  relief,  the  complainant  may  have  other 
special  relief  than  that  prayed  for,  if  it  be  consistent  with  the  case  made 
by  the  bill. 

4.  Under  a  general  demurrer  for  want  of  equity,  no  objection  for  want 
of  form  can  properly  be  raised. 

5.  A  mortgagee  holding  a  mortgage  given  by  a  person  holding  title 
under  a  fraudulent  conveyance,  is  a  proper  party  to  a  suit  to  set  aside 
such  conveyance. 

6.  All  persons  participating  in  making  a  fraudulent  conveyance,  are 
proper  parties  to  a  suit  to  set  aside  such  conveyance. 

7.  A  defendant  cannot  demur  to  a  bill,  merely  because  other  persons  are 
improperly  made  defendants  to  the  suit.  The  objection  can  only  be  taken 
by  the  parties  themselves. 
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Argued  on  bill  and  general  demurrer  filed  by  Mrs.  Jami- 
son. 

Mr.  Kingman,  for  the  demurrer. 

Mr.  Westcott,  contra. 

The  Chancellor. 

The  bill  is  filed  to  set  aside  a  conveyance  of  land  alleged 
to  be  fraudulent.  The  complainant  was  admitted  as  a  credi- 
tor under  an  attachment  in  this  state,  by  virtue  of  which  the 
right,  title,  and  interest  of  the  defendant  in  attachment, 
Charles  B.  Dungan,  in  the  land  (situated  in  Cape  May),  was 
sold.  At  the  sale  the  complainant  became  the  purchaser. 
He  alleges  that,  at  the  time  of  the  attachment,  the  defendant 
therein  was  the  real  owner  of  the  land;  that,  though  the  title 
stood  in  the  name  of  his  son,  yet  it  was  conveyed  to  the  latter 
by  the  father's  direction,  and  was  held  by  the  son  in  secret 
trust  for  his  father,  with  the  intent  to  defraud  the  father's 
creditors ;  that  the  son  was  then  only  about  twenty-one  years 
of  age,  and  without  property,  and  that  the  father  paid  all  the 
purchase  money. 

The  bill  alleges  that  the  son,  by  direction  of  his  father, 
conveyed  the  land,  without  consideration,  to  his  aunt,  his 
father's  sister,  Mrs.  Jamison ;  and  that,  at  the  time  of  that 
conveyance,  she  had  full  knowledge  of  the  complainant's 
debt,  and  of  the  attachment,  which  was  then  pending.  It 
also  states  that  Mrs.  Jamison  has  given  to  her  sister,  Mary  A. 
Scattergood,  a  mortgage  on  the  premises. 

The  complainant,  as  purchaser  under  the  attachment,  is 
clothed  with  all  the  rights  of  the  attaching  creditor.  Hil- 
dreth  v.  Sands,  2  Johns.  Ch.  35.  In  this  case,  he  was  himself 
a  creditor  under  the  attachment.  Under  the  circumstances 
set  out  in  the  bill,  the  voluntary  conveyance  to  Mrs.  Jamison 
cannot  be  sustained  against  him. 

Mrs.  Jamison  has  filed  a  general  demurrer,  based  upon  the 
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prayer  of  the  bill,  and  the  objection  that  the  bill  is  multi- 
farious. 

As  to  the  first  objection  :  It  is  insisted  that,  inasmuch  as 
part  of  the  prayer  is  that  the  court  will  decree  that  Mrs. 
Jamison  give  the  complainant  possession  of  the  land,  this 
determines  the  character  of  the  bill,  and  is  sufficient  to  induce 
the  court  to  treat  it  as  a  bill  for  possession,  and  therefore  to 
dismiss  it,  on  the  ground  than  an  action  of  ejectment  is  the 
proper  remedy  for  the  complainant,  and  a  court  of  law  the 
appropriate  forum. 

The  legal  title  to  the  land  is  not  in  the  complainant,  but 
the  equitable  only.  The  former  is  in  Mrs.  Jamison.  The 
object  of  the  bill  is  to  set  aside  the  conveyance  to  her.  This 
court  is  the  proper  tribunal  for  the  litigation.  Hildreth  v. 
Sands,  supra. 

The  prayer  of  the  bill  is  not  only  for  possession,  but  that 
Mrs.  Jamison  may  account  to  the  complainant  for  the  rents 
and  profits  ;  that  the  auditors'  deed  may  be  decreed  to  convey 
to  the  complainant  a  good  title ;  that  the  deed  from  James 
B.  Dungan  to  Mrs.  Jamison  may  be  decreed  to  convey  to 
her  no  title  whatever,  or  that  she  may  be  decreed  to  convey 
her  right,  title,  and  interest  to  the  complainant,  and  may  be 
restrained  from  otherwise  conveying  away,  and  from  encum- 
bering the  premises  ;  and  that  the  Scattergood  mortgage  may 
be  decreed  to  be  no  encumbrance.  The  bill  also  contains  a 
prayer  for  general  relief. 

The  objection  to  the  bill  on  the  ground  of  the  character  of 
part  of  the  prayer  for  special  relief  cannot,  if  otherwise  well 
taken,  avail  Mrs.  Jamison  under  her  general  demurrer. 
There  is  equity  in  the  bill.  On  the  case  as  stated,  the  com- 
plainant is  entitled  to  a  decree  against  her.  A  part  of  the 
prayer  is  substantially  that  her  deed  may  be  set  aside.  This 
is  sufficient  for  the  relief  sought.  Besides,  under  the  prayer 
for  general  relief,  the  complainant  may  have  other  special 
relief  than  that  prayed  for,  if  it  be  consistent  with  the  case 
made  by  the  bill.  Wilkin  v.  Wilkin,  1  Johns.  Ch.  117. 
This,  too,  is  a  general   demurrer  for  want  of  equity,  and 
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under  it  no  objection  for  want  of  form  can  properly  be  raised. 
Marsh  V.  3Iarsh,  1  C.  E.  Green  391 . 

As  to  the  second  objection  :  It  is  urged  that  the  bill  is 
multifarious,  in  joining  the  Dungans  and  Mary  A.  Scatter- 
good  as  defendants.  It  is  clearly  not  liable  to  this  objection. 
Mary  A.  Scattergood  is  a  proper  party.  The  bill  seeks  to  set 
aside  as  fraudulent  the  deed  to  Mrs.  Jamison,  on  which  the 
mortgage  rests.  Mrs.  Scattergood's  interest  in  the  contro- 
versy is  obvious.  The  Dungans  are  also  both  proper  parties. 
They  both  took  part  in  the  alleged  fraud.  They  both  par- 
ticipated in  making  the  fraudulent  conveyances.  Robinson 
V.  Davis,  3  Stockt.  302 ;  Bennett  v.  Maguire,  58  Barb.  625. 
A  general  demurrer  by  either  of  these  parties,  on  the  ground 
of  this  objection,  would  be  overruled.  Dorsheimer  v.  Ror- 
back,  8  C.  E.  Green  46. 

But,  if  there  were  a  misjoinder  in  respect  to  these  parties,^ 
or  either  of  them,  Mrs.  Jamison  could  not  take  advantage  of 
it.  A  defendant  cannot  demur  to  a  bill,  merely  because  other 
persons  are  improperly  made  defendants  to  the  suit.  The 
objection  can  only  be  taken  by  the  parties  themselves.  Whit- 
beck  V.  Edgar,  2  Barb.  Ch.  106. 

The  demurrer  is  overruled,  with  costs. 


The  Mutual  Life  Insueance  Company  of  New  York^ 
vs.  BouGHEUM  and  others.* 

1.  The  equities  between  the  holders  of  two  second  mortgages,  each  upon 
a  distinct  tract  of  land,  both  of  which  are  embraced  in  a  fiist  mortgage, 
are  equal,  and  each  is  bound  to  bear,  in  due  proportion  to  the  value  of  the 
tract  mortgaged  to  him,  the  burden  of  the  first  mortgage. 

2.  A  holder  of  a  second  mortgage  has  the  right  to  foreclose  it,  and 
sell  the  property  for  the  payment  of  his  debt,  subject  to  the  lien  of  the 
first  mortgage.  If  he  becomes  himself  the  purchaser,  he  is  still  entitled 
to  all  the  equities  to  which  he  was  entitled  before  the  sale. 

3.  An  announcement  at  the  time  of  the  sheriff's  sale  under  a  foreclo- 
sure,  by  the  holder  of  a  second   mortgage  upon  one  parcel   of   land^ 

*  Cited  in  Pancoast  v.  Duval,  11  C.  E.  Or.  449. 
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before  the  bidding  commenced,  that  the  premises  would  be  sold  "subject 
to  a  mortgage  of  $3000,"  does  not  create  an  equity  in  favor  of  a  holder  of 
a  second  mortgage  upon  another  parcel,  in  a  subsequent  suit  to  fore- 
close a  first  mortgage  covering  both,  to  have  the  tract  so  sold,  first  sold 
to  raise  the  amount  due  on  such  first  mortgage,  before  recourse  is  had  to 
the  land  covered  by  his  mortgage. 

4.  Nor  does  such  announcement  create  a  like  equity  in  favor  of  tlie 
mortgagors  who  still  hold  title  to  the  tract  on  which  was  the  second 
mortgage,  on  the  ground  that  the  announcement,  "subject  to  the  mortgage 
of  $3000,"  &c.,  obviously  caused  the  property  to  sell  for  a  smaller  sum 
than  it  otherwise  would  have  biought. 


On  petition.     Motion  to  be  permitted  to  answer. 
Mr.  A.  B.  Bunting,  for  the  motion. 
Mr.  A.  Q.  Keashey,  contra. 

The  Chancellor. 

The  defendant,  Edgar  M.  Mason,  asks  to  be  let  in  to 
answer,  and  that  the  mortgage  debt  of  the  complainants  be 
apportioned  between  the  two  tracts  of  land  described  in  the 
bill  of  complaint.  The  bill  is  filed  to  foreclose  a  mortgage 
dated  April  29th,  1870,  for  $3000,  and  interest,  given  to  the 
complainants  by  the  defendants,  Rachael  Bouglirum  and  her 
husband,  upon  two  tracts  of  land,  one  of  about  forty-eight 
acres,  and  the  other  of  about  ninety-eight  acres,  in  Middlesex 
county.  After  this  mortgage  was  given,  Mrs.  Boughrum  and 
her  husband  gave  another  mortgage,  dated  February  1st, 
1871,  for  $1200,  and  interest,  to  Enoch  Y.  Burke,  on  the 
tract  of  forty-eight  acres.  This  mortgage  was  assigned  by 
Burke  to  Lovett  H.  Olmsted,  by  whom  it  was  assigned  to 
Mason.  April  18th,  1871,  she  and  her  husband  conveyed  this 
tract  to  Mary  Meserole,  who,  with  her  husband,  conveyed  it, 
January  4th,  1872,  to  William  Wright.  August  29th,  1871, 
Mrs.  Boughrum  and  her  husband  gave  a  mortgage  on  the 
other  tract,  to  J.  Elmer  Stout,  for  $1200,  and  interest.  This 
mortgage  was  subsequently  assigned  to  the  defendant,  Andrew 
K.    Cogswell,    by  whom    it    is    now   held.     The  defendant. 
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Mason,  was  uot  made  a  party  to  this  suit  originally,  but 
subsequently  applied  to  be  made  a  party,  in  respect  of  bis 
interest.  By  agreement  between  his  solicitor  and  the  solicitor 
of  the  complainants,  he  was  made  a  party,  and  a  decree  p)-o 
confesso  entered  against  him,  with  a  reference  to  a  master. 

The  master,  by  his  report,  disallowed  Mason's  claim,  and 
the  latter  now  seeks  to  be  permitted  to  answer  the  bill,  in 
order  that  he  may  properly  represent  and  protect  his  equity. 
This  application  is  resisted  on  the  ground  that  he  has  no 
equity  to  protect.  It  appears  that  on  or  about  February 
28th,  1872,  Mason  instituted,  in  this  court,  proceedings  for 
the  foreclosure  of  his  mortgage,  making  William  Wright 
and  his  wife,  then  owners  of  the  tract  of  forty-eight  acres, 
parties  defendant,  but  did  not  make  the  complainants  parties 
to  the  suit.  Those  proceedings  resulted  in  a  decree  in  favor 
of  Mason,  under  which  the  mortgaged  premises  were  sold  by 
the  sheriff  of  Middlesex,  under  execution  issued  on  the 
decree.  At  the  sale.  Mason  bought  the  property  for  $1100, 
which  sum  was  uot  sufficient  to  pay  the  amount  due  him  on 
the  execution.  The  description  of  the  mortgaged  premises, 
in  the  execution,  is  followed  by  these  words :  "  Subject,  how- 
ever, to  a  certain  mortgage  of  $3000,  given  by  said  party  of 
the  first  part,  to  the  Mutual  Life  Insurance  Company  of  New 
York,  bearing  date  April  29th,  1870,  and  recorded,  <&c." 
These  words  are  found  at  the  close  of  the  description  of  the 
mortgaged  premises,  in  Mason's  mortgage.  It  is  alleged 
that  at  the  sheriff's  sale  an  announcement  was  made,  before 
the  bidding  commenced,  to  the  effect  that  the  premises  would 
be  sold  subject  to  the  mortgage  of  $3000. 

It  is  insisted  by  the  complainants,  that  an  equity  exists, 
under  the  circumstances,  in  favor  of  Cogswell,  the  holder  of 
the  second  mortgage  on  the  tract  of  ninety-eight  acres,  to 
have  the  tract  of  forty-eight  acres  sold  to  raise  the  amount 
due  on  complainants'  mortgage,  before  recourse  is  had  to  the 
land  covered  by  his  mortgage.  It  is  also  claimed  that  the 
mortgagors,  who  still  hold  title  to  the  tract  of  ninety-eight 
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acres  have  a  like  equity,  on  the  ground  that  the  sale  of  the 
tract  of  forty-eight  acres  by  the  sheriff,  under  the  announce- 
ment that  it  was  subject  to  tlie  complainant's  mortgage  of 
$3000,  obviously  caused  the  property  to  sell  for  a  smaller 
sum  than  it  otlierwise  would  have  brought. 

It  seems  to  me  quite  clear,  that  the  equities  between  these 
second  mortgagees  were  equal  before  the  Mason  foreclosure, 
and  each  was  bound  to  bear  in  due  proportion  to  the  value 
of  the  premises  mortgaged  to  him,  the  burthen  of  the  first 
mortgage.  Hoy  v.  Bramhall,  4  C.  E.  Green  564.  Has  that 
foreclosure,  or  the  sale  under  it,  changed  those  equities  ? 
Mason's  right  to  foreclose  his  mortgage,  and  sell  the  property 
for  the  payment  of  his  mortgage,  subject  to  the  lien  of  the 
first  mortgage,  was  undoubted.  Cogswell  was  not  a  proper 
party  to  the  suit.  He  had  no  interest  in  it.  His  right  could 
not  be  affected  by  it.  The  purchaser  of  the  property,  who- 
ever he  might  be,  would,  of  course,  take  it  subject  to  the  fii-st 
mortgage,  and  be  subject  to  precisely  the  same  equities  that 
]Mason  was  before  the  suit  was  commenced.  But  it  is  insisted 
that  the  equities  are  changed  because  the  property  was  sold 
by  the  sheriff  as  being  subject  to  the  first  mortgage.  This 
circumstance  cannot  affect  Cogswell,  nor  can  it  Mrs.  Bough- 
rum  and  her  husband,  or  either  of  them.  Without  the 
announcement,  the  property  would  have  been  sold  subject  to 
the  first  mortgage.  The  effect  of  the  sale  was  to  invest  the 
jiurchaser  with  the  title  of  the  property,  subject  to  whatever 
burthen  the  existence  of  the  first  mortgage  might  impose 
upon  it ;  and  the  purchaser  is  entitled  to  all  the  equities,  in 
that  respect,  to  which  Mason  was  entitled  before  the  sale  was 
made.  That  sale  has  not  affected  Mason's  equity.  It  was 
said,  on  the  argument,  that  the  sheriff's  deed  conveys  the 
land,  subject  to  the  first  mortgage.  This  statement  must  be 
founded  on  the  fact  that,  at  the  end  of  the  description  of  the 
mortgaged  premises  in  the  execution,  the  words  above  quoted, 
"subject,"  &c.,  are  found.  But  the  legal  effect  of  the  sale 
and  deed,  without  these  words,  would  have  been  to  convey 
the  property  to  the  purchaser,  subject  to  the  first  mortgage, 
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in  the  sense  above  stated — subject  to  its  due  share  of  the  bur- 
then of  that  mortgage. 

The  sheriff  had  no  power  to  superimpose  any  further  or 
other  burthen  in  connection  with,  or  in  respect  of  it.  And 
if  he  had  had  the  power,  and  had  exercised  it,  it  would  not 
have  changed  the  equities. 

In  Hoy  V.  Bramhall,  a  grantor  of  one  of  the  defendants 
had,  after  the  execution  of  a  mortgage  upon  land,  purchased 
of  the  mortgagor  part  of  the  mortgaged  premises,  the  deed 
containing  the  following  clause,  after  the  habendum  and 
before  the  covenants,  "  subject,  however,  to  the  payment,  by 
said  grantee,  of  all  existing  liens  upon  said  premises ;"  and 
in  another  part  of  the  deed,  in  a  like  position,  was  this 
clause:  "This  conveyance  is  made,  subject,  nevertheless, 
to  the  payment,  by  the  said  party  of  the  second  part,  of 
all  existing  liens  on  said  premises."  In  that  case,  the  court 
say  :  "  It  may  be  that  the  language  of  the  stipulations  in  these 
deeds  with  reference  to  the  complainants'  mortgage,  is  not 
sufficient  to  create  a  covenant  on  which  a  strictly  personal 
liability  may  be  based,  but  the  effect  is  clearly  that  stated  by 
the  Chancellor,  to  make  the  part  conveyed  subject  to  its 
proper  proportion  of  the  encumbrances,  so  as  to  relieve,  to 
that  extent,  that  part  of  the  mortgaged  premises  retained  by 
the  mortgagor ;  by  force  of  which  the  lots  conveyed,  and 
those  retained,  must  contribute  towards  discharging  the  com- 
mon burthen,  according  to  their  relative  values."  It  will  be 
perceived  that,  in  that  case,  the  purchaser  took  the  conveyance, 
subject  to  the  payment  by  him  of  all  existing  liens. 

As  to  the  alleged  injury  to  the  Boughrums:  They  were 
mortgagors,  who  had  parted  with  their  interest  in  that 
property,  and  were,  therefore,  although  bound  in  the  bond 
the  mortgage  was  given  to  secure,  not  necessary  parties  to 
the  suit,  unless  in  view  of  a  decree  for  deficiency.  When 
they  parted  with  the  property,  they  took  the  risk  of  such  a 
foreclosure  and  sale  of  the  property  at  slieriff's  sale  under 
execution,  without  their  knowledge,  and  at  a  great  sacrifice. 
I  do  not  perceive  that   they   have   any   equity,  under   the 
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circumstances,  arising  from  the  foreclosure  and  sale.  But  the 
effect  of  the  allowance  of  the  claim  now  made  by  them  and 
Cogswell,  as  against  Mason,  would  be  to  compel  Mason  to 
bear  the  whole  burthen  of  the  first  mortgage,  and  relieve 
them  from  any  part  of  it.  They  are  not  entitled  to  such 
immunity. 

The  defendant,  Mason,  will  be  permitted  to  answer. 


The  Attorney-General  ex  rel.  Easton  and  McMahon 
vs.  The  New  York  and  Long  Branch  Railroad 
Company.* 

1.  The  provision  in  tlie  act  incorporating  the  New  York  and  Long 
Branch  Railroad  Company,  and  in  the  supplement  thereto  authorizing  the 
company  to  bridge  the  Raritan  river,  that  suitable  and  suflQcient  draws 
should  be  made  to  bridges  so  as  not  to  obstruct  navigation,  is  not  a  pro- 
hibition against  building  a  bridge,  if  navigation  should  be  at  all  obstructed 
thereby,  but  a  simple  requirement  that  the  draw  should  be  sufficient  not 
to  obstruct  navigation. 

2.  Under  an  autliority  given  by  charter  to  a  railroad  company  to  cross 
a  river  by  bridge  or  ferry  as  may  be  most  convenient,  the  railroad  company 
are  the  judges  as  to  which  will  be  most  convenient.  That  a  bridge  would 
be  less  convenient  to  navigation  than  a  feriy,  does  not  deprive  the  com- 
pany of  the  right  to  build  a  bridge. 

3.  In  such  a  case,  the  convenience  of  both  the  navigation  and  the  rail- 
road interest  is  to  be  regarded. 

4.  A  work  authorized  by  the  legislature  cannot  be  adjudged  a  nuisance, 
if  executed  in  an  authorized  manner,  in  an  authorized  place. 

5.  Where  a  franchise  is  granted  by  the  legislature  to  a  railroad  com- 
pany to  bridge  a  navigable  river — the  highway  of  a  large  and  extensive 
commerce,  moving  under  the  same  legislative  authority — the  legislature 
must  be  regarded  as  having  acted  with  a  view  to  the  claims  of  both  inter- 
ests, and  each  as  against  tiie  other  is  entitled  to  all  that  a  reasonable  con- 
struction of  the  grant  will  justify.  And  though  the  navigation  interest 
may  be  deprived,  by  the  later  franchise,  of  desirable  facilities  to  which  it 
has  been  accustomed,  and  even  be  subjected  to  much  inconvenience,  it  has 
no  redress,  unless  it  be  on  the  ground  of  an  existing  contract  between  the 
legislature  and  those  whose  interests  are  thus  interfered  with. 

*  Cited  in  AU'y-Gen.  v.  D.  &  B.  B.  R.  B.  Co.,  12  G.  E.  Or.  25,  28 ;  Trap- 
hagen  v.  Mayor  and  Aldermen  of  Jersey  City,  2  Stew.  207,  209 ;  N.  Y.&  L, 
B.  R.  R.  Co.  V.  Dennis,  11  Vr.  363. 
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6.  Where  the  construction  of  an  important  public  work  has  been  per- 
mitted to  proceed  almost  to  completion,  in  full  view  of  all  parties  that 
could  be  atlected  thereby,  and  large  expenditures  and  liabilities  have  been 
incurred,  and  no  action  is  taken  to  prevent  the  progress  of  the  work  for 
more  than  fourteen  months,  this  court  will  not  interfere  by  preliminary 
injunction. 

7.  A  mere  objection,  or  protest,  or  threat  to  take  proceedings,  is  not 
sufficient  to  exclude  the  consequence  of  laches  or  acquiescence  in  such  a 
case. 

8.  The  extent  of  expenditure  in  the  execution  and  construction  of  a 
public  work  is,  to  a  certain  degree,  the  measure  of  the  acquiescence. 

9.  It  will  not  relieve  a  party  from  the  consequence  of  his  delay  in 
bringing  suit  for  injunction,  that  he  was  at  liberty  to  look  for  protection 
to  legal  proceedings  instituted  by  another  party  who  had  a  far  greater 
interest  in  the  matter,  when  the  injunction  sought  was  denied  in  a  former 
suit  brought  in  the  virtual  interest  of  such  other  party. 

10.  A  stronger  case  of  delay  is  required  to  affect  those  who  assert 
a  public  right,  than  where  a  private  right  alone  is  in  dispute,  but  debiy 
even  in  such  case  is  not  without  effect. 

11.  The  progress  of  a  public  work,  of  much  importance  to  the  people, 
who,  through  the  legislature,  have  authorized  it,  will  not  be  enjoined, 
except  in  a  case  clearly  calling  for  the  intervention  of  the  court. 


The  bill  in  this  case  is  filed  by  the  Attorney-General,  at 
the  relation  of  James  T.  Easton  and  James  McMahon,  of 
the  city  of  New  York,  and  by  the  relators  as  complainants. 
The  latter  are  shippers,  largely  interested  in  the  carrying 
trade  on  the  Delaware  and  Raritan  Canal. 

The  object  of  the  bill  is  to  restrain  the  defendants  from 
further  proceeding  in  the  erection  of  ^  bridge  over  the  Rari- 
tan,  between  South  Amboy  and  Perth  Amboy,  and  for  tlie 
removal  of  so  much  of  the  structure  as  has  already  been 
built.  The  present  application  is  for  a  preliminary  injunc- 
tion. The  defendants  have  answered,  and  affidavits  have 
been  submitted  on  both  sides. 

Mr,  Gilchrist,  Attorney-General,  3fr.  T.  N,  MoCarterf  and 
Mr.  J,  C.  Besson,  for  complainants. 

Mr.  F,  T.  Frdinghwysen  and  Mr.  B.  Williamson,  for  de- 
fendants. 
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The  Chancellor. 

By  their  act  of  incorporation,  Pamph  L.,  1868,  p.  852,  the 
defendants  were  authorized  and  empowered  to  survey,  lay, 
out,  and  construct  a  raih'oad  from  any  point  at  or  near  the 
village  of  South  Amboy,  to  any  point  on  the  line  of  the 
Raritan  and  Delaware  Bay  Railroad,  north  of  Eatontown, 
Avith  the  privilege  of  extending  the  same  to  Long  Branch, 
the  road  to  run  by  the  way  of  the  villages  of  Matawan  and 
Red  Bank.  They  were  also  authorized  and  empowered  to 
build  and  maintain  over  such  rivers  and  streams  as  the  road 
might  cross,  such  piers  and  bridges  as  they  might  deem 
expedient,  provided  that  suitable  and  sufficient  draws  should 
be  made  over  any  navigable  stream,  so  as  not  to  obstruct  the 
navigation  thereof. 

By  a  supplement,  approved  March  30th,  1869,  Pamph.  L., 
p.  807,  they  were  authorized  and  empowered  to  extend  their 
road  from  the  beginning  point,  as  laid  down  in  the  act  of 
incorporation,  across  the  Raritan  river,  to  connect  the  same 
at  or  near  Perth  Amboy,  with  the  Woodbridge  and  Perth 
Amboy  Railroad,  or  any  railroad  then  or  thereafter  to  be 
built ;  and  it  was  enacted  that  they  should  have,  in  relation 
to  such  extension,  all  the  rights,  powers,  privileges,  and 
restrictions  contained  in  the  act  of  incorporation,  with  power 
to  cross  the  Raritan  river  by  means  of  a  bridge  or  ferry,  as 
might  be  most  convenient. 

By  a  further  supplement,  approved  April  Jst,  1869,  Pamph. 
L.J  p.  1191,  it  was  enacted  that  the  bridge  authorized  by  the 
supplement  of  March  30th,  should  be  provided  with  a  draw 
of  not  less  than  one  hundred  feet  in  width. 

The  company,  liaving  made  their  location,  began  building 
the  bridge  in  the  fall  of  the  year  1871,  and  have  actively 
continued  their  work  upon  it,  with  an  interruption  of  two  or 
three  months  (from  December,  1872,  to  January  or  February, 
1873),  and  the  structure  is  now  nearly  completed.  The  plan 
atlopted  by  their  engineers,  with  the  sanction  of  the  directors, 
is  a  truss  bridge  over  the  deep  water,  about  twelve  hundred 
feet  in  length,  to  consist  of  spans  of  one  hundred  and  fifty 
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feet  ID  length  each,  resting  on  stone  piers;  in  the  shallow 
water,  it  is  to  be  made  on  piles.  The  plan  provides  for  a 
|)ivot  draw  parallel  to  the  channel  and  current,  with  two 
openings  of  one  hundred  feet  each,  resting  on  a  stone  pier. 
The  total  length  of  the  draw  over  all,  is  to  be  about  two 
hundred  and  seventy-two  feet. 

The  complainants  insist  that  this  bridge  is  being  constructed 
in  a  location  wholly  unauthorized — over  Raritan  bay,  not 
over  Raritan  river.  They  also  insist  that  the  supplements 
and  the  original  act  must  be  read  together,  and  that  by  a 
just  construction  the  defendants  are  under  a  double  prohibi- 
tion— are  prohibited  from  building  a  bridge,  if  it  will  be  less 
convenient  to  navigation  than  a  ferry  (as  it  undoubtedly  will 
be),  and  from  building  a  bridge  at  all,  if  it  will  materially 
obstruct  navigation ;  that  the  plan  of  the  bridge  is  such  that, 
if  its  construction  be  permitted,  it  will  prove  a  most  serious, 
permanent  obstruction  to  navigation,  inflicting  great  injury 
upon  most  valuable  and  important  public  and  private  in- 
terests, the  great  magnitude  of  which  is  set  forth  in  the  bill 
and  its  accompanying  affidavits ;  that  if  the  defendants,  for 
the  purposes  of  their  enterprise,  prefer  a  bridge  to  a  ferry, 
they  should  at  least  be  required  to  build  one  in  such  manner 
as  not  to  interfere  with  the  peculiar  navigation  of  the  river ; 
that  they  should  be  required  to  build  it  of  such  a  height 
(forty  feet  or  thereabouts)  from  the  water  as  to  allow  a  steam 
tug,  with  her  tow  of  canal  boats,  to  pass  under  it. 

On  the  other  hand,  the  defendants  insist  that  the  bridge  is 
authorized  by  their  charter  and  its  su{)plements;  that  its 
location  is  in  the  place  designated  for  the  purpose  by  the 
legislature,  over  the  river;  that  its  plan  is  free  from  objec- 
tion, and  that  if  the  bridge  be  constructed  according  to  the 
plan,  no  material  injury  will  be  done  to  navigation  ;  that 
they  have  not  only  complied  with  the  requirements  of  tlieir 
charter,  but  in  their  effort  to  accommodate  navigation,  have 
exceeded  the  provision  they  were  required  by  law  to  make  in 
that  behalf,  the  law  requiring  them  to  place  in  the  bridge 
only  one  draw,  of  at  least  one  hundred  feet  in  width,  and 
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they  having  provided  for  two  draws,  of  one  hundred  feet 
each.  They  also  insist  that  the  complainants,  by  their  delay 
in  applying  to  this  court  in  the  premises,  have  forfeited  all 
right  to  the  relief  they  seek. 

The  first  question  which  presents  itself  for  consideration 
is,  whether  the  structure  which  is  the  subject  of  complaint  is 
a  public  nuisance ;  for,  if  it  be  such,  the  court  should  not 
hesitate  to  put  a  stop  to  it,  and  in  such  case  it  is  best  for  all 
parties  that  the  prohibitoiy  power  of  the  court  be  exercised 
at  once. 

That  the  company  are  authorized  to  build  a  bridge  over 
the  Raritan  river,  under  certain  circumstances,  cannot  be 
disputed.  The  complainants  insist  that  the  defendants  have 
no  authority  to  do  so  if  the  bridge  will  materially  obstruct 
navigation,  or  if  it  will  even  be  less  convenient  to  naviga- 
tion than  a  ferry.  For  the  support  of  the  first  branch  of 
this  proposition,  they  adduce  the  provisions  of  the  charter  in 
respect  to  bridges,  and  the  first  supplement,  which  extends 
the  restrictions  of  the  original  act  to  the  extension  of  the 
road  thereby  authorized.  The  authority  given  to  the  defend- 
ants in  the  charter,  to  bridge  the  streams  their  road  might 
cross,  is  not  on  condition  that  they  will  not,  in  so  doing, 
obstruct  navigation  at  all,  but  on  condition  that  their  bridges 
shall  have  sufficient  draws,  so  as  not  to  obstruct  navigation; 
and  when,  by  the  supplement  of  March  30th,  1869,  power 
was  given  to  the  company  to  bridge  the  Raritan  river,  it 
was  (applying  the  restriction  of  the  charter)  on  the  same 
condition,  tliat  the  bridge  should  have  a  sufficient  draw,  so  as 
not  to  obstruct  navigation.  Pennsylvania  R.  JR.  Co.  v.  N.  Y. 
<&  L.  B.  R.  R.  Co.,  8  C.  E.  Green  157.  By  the  supplement 
of  April  1st,  1869,  the  legislature  declared  what  should  be  a 
sufficient  draw  for  this  bridge — a  draw  of  not  less  than  one 
hundred  feet  in  width.  In  this  legislation,  the  legislature, 
with  the  whole  subject  before  them,  and  with  full  power  over 
it,  and  aware  of  the  peculiarity,  as  well  as  of  the  importance 
of  tlie  navigation  interests  to  be  affected,  authorized,  and 
manifestly  intended  to  authorize,  the  defendants  to  build  a 
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bridge  (if  that  should  be  more  convenient  than  a  ferry)  over 
the  Raritan  river,  without  direction  or  restriction  as  to  its 
construction  in  the  interests  of  navigation,  except  that  it 
should  have  a  draw  of  at  least  one  hundred  feet  in  width. 

This  brings  us  to  the  consideration  of  the  remaining  branch 
of  the  proposition,  that  the  company  have  no  right  to  build 
a  bridge  at  all,  if  it  will  be  less  convenient  to  navigation 
than  a  ferry.  The  counsel,  on  both  sides,  substantially  agreed 
as  to  the  meaning  of  the  legislature  in  the  use  of  the  word 
"convenient"  in  this  connection;  that  to  a  certain  extent 
the  convenience  of  both  the  navigation  and  the  raUroad 
enterprise  is  to  be  regarded. 

Thr  query  presents  itself,  who  is  to  determine  whether  the 
one  or  the  other,  the  bridge  or  the  ferry,  be  most  convenient  ? 
The  company  are  to  act.  They  are  to  build  the  one  or  estab- 
lish the  other,  as  may  be  most  convenient.  Who  is  to  deter- 
mine for  them,  which  will  be  the  most  convenient?  It  is 
said  to  be  unreasonable,  if  not  absolutely  absurd,  to  hold  that 
the  company  should  determine  this  question  for  themselves. 
But  the  courts  have  so  held,  nevertheless.  Stephens  &  Gondii 
Ti^ansportation  Co.  v.  Central  M.  M.  Co.,  5  Vroom  281.  The 
legislature  created  no  commission,  nor  did  they  erect  or  indi- 
cate any  tribunal  for  the  purpose.  They  neither  provided  nor 
designated  any  means  of  determining  the  important  question. 
What  then  remains,  but  the  conclusion  that  the  company 
were  left  to  exercise  their  discretion,  and  act  at  their  peril  ? 
It  may  not  be  out  of  place  to  remark,  that  while  the  com- 
pany could  not  have  had  recourse  to  the  courts  for  the  decision 
of  the  question,  those  whose  interests  were  threatened  might 
have  exercised  a  control  over  this  discretion.  They  were  at 
liberty  to  challenge  it,  and  to  draw  into  controversy  in  the 
courts  the  plans  and  designs  of  the  defendants  under  the 
authority  of  the  act  and  its  supplements.  Good  faith,  and 
reasonable  diligence,  and  the  necessary  interest  in  the  subject 
matter,  are  all  the  prerequisites  that  this  court  would  have 
demanded  of  the  complainants  in  such  case,  to  insare  a 
hearing. 
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Again,  the  legislature  might  have  been  appealed  to  to 
modify  their  grant,  if  it  had  proved  too  extensive,  or  threat- 
ened to  be  injurious  to  interests  that  ought  to  be  protected 
and  fostered,  or  to  impose  new  or  further  necessary  or  proper 
conditions  or  restraints  upon  its  grantees.  If  such  applica- 
tions have  been  made,  they  have  been  unsuccessful. 

If,  then,  the  work  which  the  defendants  are  constructing 
is  a  work  authorized  by  the  legislature,  it  cannot  be  adjudged 
to  be  a  nuisance,  provided  it  be  executed  in  an  autiiorized 
manner,  in  an  authorized  place.  Bex  v.  Pease,  4  B.  &  Ad. 
30.  Are  the  defendants  building  the  bridge  in  accordance 
with  legislative  authority?  They  are,  if  they  are  building 
it  in  the  place  and  manner  directed.  As  to  the  place :  The 
evidence  fails  to  satisfy  me  that  the  structure  is  located  over 
Raritan  bay,  and  not  over  the  river.  And,  as  already  re- 
marked, the  plan  proposes  to  provide  all  the  accommodation 
for  navigation  required  by  the  act  of  the  legislature. 

The  legislature  imposed  no  condition  upon  the  defendants 
in  respect  to  navigation,  except  in  connection  with  the  width 
of  the  draw.  They  did  not  require  them  to  provide  for  the 
convenience  of  canal  navigation  in  any  other  way.  Before 
them  were  the  navigation  interests,  with  their  great  imj)ort- 
ance,  and  they  were  asked  to  grant  a  franchise  to  another, 
different  and  very  important  transportation  interest.  The 
claims  of  the  former  were  not  unregarded,  nor  were  the  de- 
mands of  public  travel  disregarded.  The  legislature  acted 
with  a  view  to  each,  and  each,  as  against  the  other,  is  entitled 
to  all  that  a  reasonable  construction  of  the  grant  will  justify. 
And  though  the  one  interest  may  thus  be  deprived  of  desi- 
rable facilities  to  which  it  has  been  accustomed,  and  even  be 
subjected  to  much  inconvenience,  it  has  no  redress,  unless  it 
be  on  the  ground  of  an  existing  contract  between  the  legisla- 
tive authority  and  those  whose  interests  are  interfered  with. 

It  must  not  be  forgotten,  also,  that  the  public,  as  such,  are 
interested  in  both.     Mex  v.  Pease,  4:  B.  &  Ad.  30. 

The  complainants  allege,  however,  that  the  draws  in  this 
bridge  will  be  built  and  placed  obliquely,  and  not  at  right  an- 
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gles,  across  the  current  or  channel,  so  that  it  will  be  extremely 
difficult  and  dangerous  for  vessels  to  pass  through  them. 
This  is  explicitly  denied  by  the  defendants,  who  allege  that, 
on  the  contrary,  they  will  be  at  right  angles  to  the  channel 
and  current,  and  will  afford  every  accommodation  and  relief 
to  the  shipping  and  transportation  carried  on  through  and 
on  the  Waters  of  the  Raritan  river  and  bay. 

If  the  consideration  of  the  testimony  on  this  head  left  me 
in  doubt,  I  should  not  hesitate  to  stay  the  progress  of  the 
work  until  the  doubt  should  have  been  removed.  But  such 
has  not  been  its  effect. 

The  complainants,  admitting  that  the  flood  tide  sets  truly 
through  the  draws,  allege  that  the  ebb  runs  obliquely,  and 
that  currents  are  produced  which  will  carry  boats,  while  be- 
ing towed  out  of  the  river  on  the  ebb  tide,  against  the  piers 
of  the  bridge.  This  apprehension  does  not  appear  to  me  to 
be  well  founded.  The  evidence  satisfies  me  that  no  consider- 
able objection  to  the  draws  can  be  based,  either  on  the  velocity, 
or  the  strength,  or  direction  of  the  current. 

The  objections  made  by  the  complainants,  are  not  new  dis- 
coveries to  the  Delaware  and  Raritan  Canal  Company.  They 
made  them  in  their  protest  and  notice  served  on  one  of  the 
contractors  for  building  the  bridge,  on  the  5th  of  December, 
1871 ;  and  yet,  in  the  suit  brought  in  this  court  in  April, 
1872,  against  the  defendants  by  the  Pennsylvania  Railroad 
Company,  as  lessees  and  representatives  of  the  canal  company, 
(the  solicitor  of  the  complainants  in  which  was  the  attorney 
by  whom  the  notice  alluded  to  was  signed  on  behalf  of  the 
company),  although  the  ol)ject  of  that  suit  was  to  restrain  the 
defendants  from  proceeding  in  the  construction  of  this  bridge, 
ihey  set  up  none  of  these  objections.  It  is  worthy  of  remark, 
also,  that  the  centre  pier  of  the  draw  had  been  built,  and  the 
whole  structure  so  far  completed  as  that  a  few  days  work  was 
all  that  was  required  to  finish  it,  when  the  bill  in  this  cause 
was  filed. 

For  many  months,  the  defendants  have  been  permitted  to 
proceed  with  the  construction  of  the  bridge.     The  amount  of 
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their  expenditures  and  liabilities  incurred  in  the  work,  is 
necessarily  a  very  large  sum.  It  is  claimed  to  be  $200,000, 
besides  the  amount — over  $50,000 — of  their  purchases  of 
land  for  the  approaches  and  abutments  of  the  bridge.  They 
have  been  engaged  in  this  construction  openly,  in  full  view 
of  all  parties  navigating  the  river,  or  being  in  Perth  Amboy 
or  South  Amboy.  The  complainants  can  hardly  have  been 
unaware  of  the  proposed  plan  of  the  bridge.  Up  to  the  time 
of  the  commencement  of  this  suit,  the  public  have  taken  no 
action  whatever  in  the  premises.  The  relators  have  taken 
none  in  any  court,  until  the  filing  of  their  bill  in  the  Circuit 
Court  of  the  United  States  for  the  District  of  New  Jersey, 
in  February  of  tiiis  year.  They  certainly  have  known,  from 
the  time  when  the  first  piles  were  driven,  where  the  defend- 
ants intended  to  locate  the  bridge ;  from  that  time,  tliey  have 
known  what  its  o-eneral  character  was  to  be.  That  was 
manifested  by  the  mode  of  construction.  They  have  made  it 
part  of  their  case,  that  notice  was  given  to  the  defendants  by 
the  Delaware  and  Raritan  Canal  Company,  on  the  5th  of 
December,  1871,  of  objections  to  the  work.  Those  objections 
were :  That  the  bridge  would  cross  the  channel  diagonally, 
and  in  such  manner  as  to  destroy  the  navigation  ;  that  it 
was  located  in  an  improper  place,  and  that  the  defendants  had 
no  authority  from  the  legislature  to  construct  it.  From  this 
notice,  it  seems  indisputable  that  the  plan  of  the  bridge  was 
understood  as  early  as  December  2d,  1871,  the  date  of  the 
notice.  This  notice  was  not  given  by  the  cftmplainants,  but 
if  they  are  allowed  the  benefit  of  it,  it  will  not  avail  them 
on  this  motion.  It  cannot  be  imputed  to  them  for  diligence. 
A  mere  objection  or  protest,  or  a  mere  threat  to  take  legal 
proceedings,  is  not  sufficient  to  exclude  the  consequence  of 
laches  or  acquiescence  in  such  a  case  as  the  present.  A  not  ce 
was  indeed  held  to  be  sufficient,  in  the  case  of  The  Attoi-ney- 
General  v.  The  Hudson  River  R  B.  Co.,  1  StocK  527 ;  but 
in  that  case,  the  notice  was  given  be^re  the  work  began,  and 
the  bill  was  filed  in  a  very  few  days  after  the  notice  was 
served.     If  acquiescence  cannot  be  imputed  to  the  complain- 
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ants,  they  certainly  are  chargeable  with  delay,  which,  though 
it  may  not  amount  to  proof  of  acquiescence,  may  be  sufficient 
to  disentitle  the  complainants  to  the  summary  interference  of 
the  court  by  interlocutory  injunction;  and  this  principle 
applies  with  peculiar  force,  where  the  act  complained  of  is 
caused  by  a  public  company  in  the  execution  and  construction 
of  their  works.  The  extent  of  the  expenditure  is,  to  a  cer- 
tain degree,  tlie  measure  of  the  acquiescence.  Kerr  on  Injunc- 
tions, pp.  202-206. 

The  complainants,  Messrs.  Easton  and  McMahon,  insisted, 
however,  that  they  were  at  liberty  to  look  for  protection 
to  the  legal  proceedings  instituted  by  the  canal  company, 
who  had  a  far  greater  interest  in  the  navigation  than 
they.  *  But  if  this  be  conceded,  it  will  not  avail  them.  In 
the  case  of  the  Pennsylvania  Railroad  Company  against  the 
defendants  above  referred  to,  this  court  denied  the  motion 
for  an  interlocutory  injunction,  and  the  suit  there  rested. 
That  was  an  adjudication  of  this  court,  as  appears  by  the 
bill,  on  the  very  subject  of  controversy  in  this  cause,  and 
this  application  would  be  summarily  ruled  by  i<^,  but  for  the 
circumstance  that  this  bill  is  filed  in  the  public  interest.  The 
proceedings  hitherto  unsuccessful,  but  still  pending,  taken  by 
the  relators  in  the  Circuit  Court  of  the  United  States,  were 
commenced  too  recently  to  avail  the  relators  on  the  score  of 
diligence. 

The  public,  as  represented  by  the  attorney-general,  stand  in 
no  better  position  than  the  relators,  and  are  bound  by  the  like 
rules.  Though  a  stronger  case  of  delay  is  required  to  aflPect 
those  who  assert  a  public  right,  than  where  a  private  right 
alone  is  in  dispute,  delay,  even  in  such  cases,  is  not  without 
effect.  AW y- Gen.  v.  Sheffield  Gas  Consumers  Company,  3 
D.,  M.  &  G.  304. 

The  work  which  it  is  sought  to  enjoin  is  a  public  enter- 
prise of  much  importance  to  the  people  of  this  state,  who, 
through  their  legislature,  have  authorized  its  construction. 
I  find  no  evidence  of  bad  faith  on  the  part  of  the  defend- 
ants, nor  even  any  imputation  of  it.     This  court  is  always 
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reluctant  to  stay  the  progress  of  such  enterprises,  and  will 
only  do  so  in  a  case  clearly  calling  for  its  intervention.  Alien 
V.  Monmouth  Freeholders^  2  Beas.  68;  M.  &  E.  R.  R.  Co.  v. 
Prudden,  5  C.  E,  Gh'een  537.  If  the  defendants  have  erred 
in  judgment  in  bridging  the  river  at  all,  or  if,  having  the 
power  to  construct  the  bridge,  they  have  disregarded  the 
rights  of  the  navigation  interest,  they  may  be  called  to 
answer  for  it  in  the  courts  of  law.  Whatever  they  have  done 
in  this  work  has  been,  and  whatever  they  may  do  in  it  will 
be,  at  their  peril  in  this  respect.  They  receive  no  license  or 
immunity  by  the  refusal  of  this  court  to  interfere  with  them 
on  this  application. 

The  motion  for  an  interlocutory  injunction  is  denied,  and 
the  bill  dismissed,  with  costs. 


The  Attorney-General  ex  rel.  Easton  and  McMahon 
V8.  The  New  York  and  Long  Branch  Railroad 
Company. 

A  rehearing  will  not  be  granted,  unless  the  court  sees  some  reason  to 
apprehend  that  a  mistake  in  law  or  in  fact  has  been  made  in  the  decision. 


An  application  for  a  preliminary  injunction  having  been 
denied  in  this  case,  a  motion  was  made  for  a  rehearing  of  that 
application. 

Mr.  Gilchrist,  Attorney-General,  and  Mr.  T.  N.  MoCarter, 
for  the  motion. 

Mr.  B.  Williamson  and  Mr.  F.  T.  Frelinghuysen,  contra. 

The  Chancellor. 

I  should  not  hesitate  to  grant  the  rehearing  asked  for,  if, 
in  my  judgment,  justice  to  the  parties  or  to  the  cause  de- 
manded it.     The  merits  of  the  case  were  very  fully  and  very 
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ably  discussed  and  presented  to  the  court  by  the  distin- 
guished counsel  who  represented  the  parties,  and  I  do  not 
think  that  any  important  consideration  in  favor  of  the  com- 
plainants or  defendants  failed  to  receive  the  attention,  either 
of  court  or  counsel.  The  various  particulars  iu  which  it  was 
apprehended  that  difficulty  would  or  might  arise  to  the  navi- 
gation of  the  river,  from  either  the  location  or  the  con- 
struction of  the  bridge,  were  considered,  and  the  court,  after 
a  very  full  and  deliberate  consideration,  reached  the  conclu- 
sion that  the  case  Avas  one  in  which  an  interlocutory  injunc- 
tion ought  not  to  be  granted.  After  reviewing  the  case  in 
the  light  of  the  arguments  and  suggestions  of  the  complain- 
ants' counsel  on  this  motion,  I  see  no  reason  to  apprehend 
that  a  mistake  in  law  or  in  fact  has  been  made  in  the  deci- 
sion; and  for  the  reasons  given  in  the  opinion  on  refusing 
the  injunction,  I  am  satisfied  I  ought  not  to  grant  a  re- 
hearing. 


Wetzler  vs.  Schaumann  and  others.* 

1.  A  sheriff's  sale  will  be  set  aside  where  there  is  gross  inadequacy  of 
price,  and  the  party  whose  interest  is  injuriously  affected  by  the  sale  has 
been  prevented  by  mistake  or  misapprehension  from  attending  it. 

2.  Where  property  is  sold  under  the  process  of  this  court  for  a  grossly 
inadequate  price,  the  court  will  not  permit  one  who,  however  innocently 
or  unintentionally,  contributes  to  the  mistake  of  the  owner  by  which  he 
is  misled  as  to  the  time  of  sale,  to  take  advantage  of  the  mistake  by  a  vol- 
untai-y  purchase  of  the  property  at  the  sale. 


Application  to  set  aside  sheriff's  sale. 

Mr.  Atwater  and  Mr.  M.  S.  Green,  for  the  motion. 

Mr.  C.  H.  Winfield,  for  Flemming  &  Roll,  the  purchasers,, 
contra. 

*  Cited  in  Townshend  v.  Simon,  9  Vr.  241. 


MAY  TERM,  1873.  61 


Wetzler  v.  Schaumann. 


The  Chancellor. 

The  application  in  this  case  is  to  set  aside,  on  the  ground 
of  surprise,  a  sheriff's  sale  of  mortgaged  premises,  in  which 
the  petitioner,  Mr.  Henry  W.  Derby,  held  the  equity  of 
redemption.  The  purchasers,  Messrs.  Fleraming  and  Roll, 
are  persons  not  parties  to  the  suit,  with  whom,  just  before  the 
sheriff's  sale,  he  had  been  in  negotiation  for  the  sale  of  the 
premises  to  them.  The  petitioner  was  not  present  at  the  sale. 
He  alleges  that  the  property  was  sold  for  a  grossly  inadequate 
price.  The  purchasers  j)aid  twenty  per  cent,  of  their  bid  on 
the  day  of  sale,  but  have  paid  no  more,  nor  has  the  deed 
been  delivered,  the  slieriff  having  been  enjoined  by  the  court 
from  delivering  the  deed  to  them. 

I  do  not  deem  it  necessary  to  discuss  the  question  raised 
as  to  the  sheriff's  advertisement  of  sale.  It  appears  to  have 
been  erroneous  in  the  statement  of  the  parties  to  the  suit, 
but  it  is  admitted  that  the  petitioner  did  not  see  it,  and  was 
not,  in  any  way,  misled  by  it. 

The  petitioner's  claim  to  relief  on  the  ground  of  surprise, 
appears  to  me  to  be  clear.  The  suit  for  foreclosure  had  been 
instituted  in  this  court.  The  petitioner's  son  had  spoken  to 
Messrs.  Dutcher  and  Atwater,  solicitors  of  this  court,  witli 
regard  to  looking  after  the  petitioner's  interest  in  the  suit. 
No  action  was  taken  by  tiiese  gentlemen,  however,  and  it: 
does  not  appear  that  any  was  expected  of  them  by  tlie  peti- 
tioner, nor  that  he  had  any  reason  to  expect  that  they  would 
attend  to  the  case  for  him.  The  property  was  advertised  by 
the  sheriff  to  be  sold  on  the  9th  of  July  last,  at  Elizabeth. 
The  petitioner  was  unaware  of  this  fact.  About  the  middle 
of  June  last,  he  entered  into  negotiations  with  Flemming 
and  Roll,  with  a  view  to  selling  the  property  to  them,  the 
special  inducement  to  them  to  purchase,  being  the  opportunity 
that  would  thus  be  afforded  them  to  obtain  indemnity  as  to, 
or  payment  of,  the  costs  of  a  certain  suit  then  pending  in 
New  York  between  them  and  a  Mr.  Hartman  who  had  con- 
veyed these  premises  to  the  petitioner  by  deed,  in  fee  simplr, 
but  really  by  way  of  mortgage,  to  secure  to  him  $1800,  and 
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interest.  The  price  at  which  the  petitioner  proposed  to  sell 
them  the  property  was  $5500,  or  thereabouts.  After  paying 
the  complainant's  mortgage  and  costs  of  suit  upon  it,  and 
petitioner's  claim  of  $1800  and  interest,  there  would,  at  that 
price,  remain  a  balance  of  the  purchase  money  to  answer  the 
costs  of  the  suit  in  New  York. 

In  the  course  of  these  negotiations,  Flemming  and  Roll 
had  resource  to  Mr.  Wetzler,  the  holder  of  the  mortgage, 
with  a  view  to  ascertaining  whether  the  petitioner's  state- 
ments in  regard  to  the  mortgage  (they  allege  that  he  said  it 
was  not  yet  due,  and  could  stand)  were  correct.  In  their 
interview  with  Mr.  Wetzler,  he  stated  to  them  that  not  only 
was  the  mortgage  due,  but  that  the  property  would  be  sold 
under  the  decree  for  foreclosure,  on  the  15th  day  of  July. 
On  the  7th  of  July,  in  the  course  of  the  negotiations  between 
them  and  the  petitioner,  they  taxed  him  with  misrepresenta- 
tion in  the  matter,  and  told  him  what  Mr.  Wetzler  had  told 
them — that  the  property  was  to  be  sold  on  the  15th.  He  ex- 
pressed surprise,  saying  he  had  had  no  notice  of  it.  The  peti- 
tioner, and  Flemming  and  Roll,  continued  their  negotiations, 
he  undertaking  to  make  satisfactory  arrangement  as  to  the 
Biortgage.  According  to  their  statement,  it  was  agreed  that 
he  and  they  should  meet  at  Elizabeth  on  the  9th,  in  refer- 
ence to  the  assessments  on  the  property.  He  says  they  were 
to  go  to  Elizabeth  on  the  9th,  to  see  about  the  assessments, 
but  that  it  was  not  agreed  that  he  should  meet  them  there ; 
but  that  he  should  meet  them  in  New  York  on  the  morning 
of  the  10th. 

It  is  of  no  importance  who  is  right  on  this  point.  It  is 
clear  the  petitioner  did  not  expect  that  his  property  was  to 
be  sold  on  the  9th.  Flemming  and  Roll,  on  the  9th,  went 
to  Elizabeth  to  see  about  the  assessments,  and,  as  they  say, 
while  making  inquiries  about  the  property,  accidentally 
learned  that  it  was  to  be  sold  by  the  sheriff  that  day,  instead 
of  on  the  15th.  They  remained  in  Elizabeth  some  hours, 
up  to  the  time  fixed  for  sale,  and  at  that  time  were  at  the 
sheriff's  office.     There  some  conversation  took  place  between 
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them  and  Wetzler's  solicitor,  the  result  of  which  was  the 
determination  of  the  latter  to  set  the  property  up,  relying  on 
their  buying  it.  It  does  not  appear  that  any  words  or  acts 
of  theirs  induced  him  to  tliink  so.  The  property  was  set  up 
by  the  direction  of  "Wetzler's solicitor,  and  was  struck  off  to 
them  at  $2600.  Tiie  petitioner  called  on  them  in  New 
York,  on  the  morning  of  the  10th,  and  then,  to  his  surprise 
and  indignation,  learned  from  them  that  the  ]>rojierty  had 
been  sold,  and  that  they  had  bought  it.  He  says  he  expressed 
his  surprise  to  them,  and  told  them  there  must  be  some  mistake 
somewhere ;  that  they  then  told  him  they  had  bought  it  to 
protect  his  interest,  and  that  the  purchase  would  not  pre- 
judice that  interest,  as  they  would  take  no  advantage  of  it. 
This  is  denied  on  the  part  of  Flemming  and  Roll,  however. 
The  next  day  he  offered  them  the  amount  of  their  bid,  in  a 
certified  check,  and  requested  them  to  let  him  take  the  deed 
for  the  property.  They  refused  to  do  so  unless  he  would  get  a 
settlement  of  the  suit  in  New  York,  in  which,  it  is  admitted, 
he  had  no  interest  whatever. 

The  petitioner  has  caused  the  complainant's  demand  under 
the  decree  and  execution,  to  be  assigned  to  a  friend  of  his, 
who  now  holds  it  accordingly.  No  objection,  therefore,  is 
made,  on  the  part  of  the  complainant,  to  setting  aside  the  sale. 

The  purchasers  insist  that  the  petitioner  was  guilty  of 
nefflisrence  in  not  informing;  liimself  as  to  the  time  when  the 
sale  was  to  take  place,  and  that  they  "owed  him  no  duty," 
and  therefore  cannot  be  deprived  of  the  benefit  of  the  pur- 
chase, because  of  their  ci^mmunicating  to  him  what  Wetzler 
said  to  them  as  to  the  time  of  sale. 

The  right  of  the  petitioner  to  the  aid  of  the  court  does 
not  depend  on  the  obligation  of  Flemming  and  Roll  to  him. 
It  is  conceded  that  they  stated  to  him  what  Wetzler  had  told 
them.  It  is  not  denied  that  he  was  not  then  aware  that  the 
property  was  to  be  sold.  His  whole  conduct  shows,  not  only 
that  this  was  so,  but  that  he  supposed,  after  what  they  had 
told  him,  that  the  day  of  sale  was  to  be  the  15th.  Unless 
Flemming  and  Roll  are  to  be  charged  with  duplicity,  it  must 
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be  admitted  that  they  thought  so  too,  and  only  accidentally 
ascertained,  on  the  9th,  while  they  were  in  Elizabeth,  that 
the  sale  was  to  take  place  on  that  day.  While  it  may  be  true 
that,  in  the  language  of  their  counsel,  "  they  owed  him  no 
duty"  in  tiie  premises,  they  were,  nevertheless,  in  such  a 
position  in  regard  to  him,  that  they  cannot,  in  this  transac- 
tion, be  regarded  as  ordinary  purchasers  would  be,  who  had  had 
no  part,  innocently  or  otherwise,  in  misleading,  or  aiding  in 
misleading  him.  Without  designing  to  do  so,  they  did  mis- 
lead him.  It  is  not  surprising  that  the  petitioner  should 
have  relied  on  Wetzler's  statement  as  to  the  time  of  sale.  It 
appears,  by  the  way,  that  the  latter  was  not  at  the  sale  on 
the  9th,  but  was  at  the  sheriff's  office  to  attend  to  it  on  the 
15th. 

There  can  be  no  question  of  the  power  of  the  court  to  set 
aside  sheriffs'  sales  under  the  process  of  this  court,  where 
there  is  a  gross  inadequacy  of  price,  and  the  party  whose 
interest  is  injuriously  affected  by  the  sale  has  been  prevented, 
by  mistake  or  misapprehension,  from  attending  it.  Seaman 
v.  Riggins,  1  Green's  Ch.  214;  Howell  v.  Hester,  3  Green's 
Ch.  266;  Hazard  v.  Hodges,  2  C.  E.  Green  123;  Kloepping 
V.  Stellmacher,  6  C.  E.  Green  328. 

The  price  was  inadequate.  The  petitioner  swears  that 
Flemming  and  Roll  agreed  to  pay  him  about  $5500  for  the 
property.  But  this  was  subject  to  assessments  amounting  to 
$985,  making  the  price  $4515.  They  bought  it  at  the 
sheriff's  sale  for  $2600.  It  appears  to  have  beeu  worth 
about  $4500.  It,  therefore,  was  sold  to  Flemming  and  Roll 
for  a  little  over  half  its  value.  They  having  contributed 
(innocently,  no  doubt)  to  the  petitioner's  mistake,  ought  not 
to  be  i^ermitted  to  take  advantage  of  it.  When  they  bid  on 
the  property,  they  had  reason  to  believe  that  the  petition- 
er's absence  from  the  sale  was  due  to  the  communication 
they  had  made  to  him  on  the  subject.  The  court  will  not, 
where  property  is  sold  under  its  process  for  a  grossly  inade- 
quate price,  permit  one  who,  however  innocently  and  unin- 
tentionally, contributes  to  the  mistake  of  the  owner,  by  which 
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he  is  misled  as  to  the  time  of  sale,  to  take  advantage  of  the 
inistiike  by  a  voluntary  purchase  of  the  property  at  the  sale. 

This  case  is  within  the  ruling  of  Chancellor  Kent  in 
Williamson  v.  Dale,  3  Johns.  Ch.  290.  The  sheriff's  sale 
will  be  set  aside.  Inasmuch  as  Wetzlev's  demand  is  under 
tiie  petitioner's  control,  no  further  directions  will  probably  be 
necessary. 

The  position  of  Flemming  and  Roll  before  the  court,  is 
not  such  as  to  entitle  them  to  its  consideration  in  awarding 
costs.  Having  obtained,  as  they  supposed,  an  advantage 
over  the  petitioner,  they  unfairly  sought  to  retain  it  as  the 
means  of  coercing  him  to  serve  their  interests.  Each  party 
w'ill  pay  their  own  costs. 


Conrad  and  others  vs.  Mullison  and  Conrad.* 

1.  A  mortgagee  holding  a  JBrst  mortgage,  agreed  with  the  mortgagor 
that  he  would  look  entirely  to  the  mortgage  for  the  payment  of  the  debt, 
and  would  hold  the  bond,  with  warrant  of  attorney  to  confess  judgment, 
as  evidence  of  the  debt  only,  but,  in  violation  of  his  agreement,  he  caused 
judgment  to  be  entered  against  the  mortgagor  on  the  bond,  and  collected 
the  full  amount  of  the  debt.  A  later  owner  of  the  premises  gave  a  second 
mortgage.  The  master,  under  the  reference  in  a  suit  to  foreclose  the 
second  mortgage,  reported  tiie  first  paid  ofi',  and  the  second  the  only 
encumbrance.  The  former  owner  only  learned  of  the  suit  after  entry  of 
the  final  decree.  On  his  petition,  setting  forth  the  foregoing  (among 
other)  facts,  and  claiming  to  be  subrogated  to  the  rights  of  the  first  mort- 
gagee under  his  mortgage  (held  by  the  petitioner  uncancelled),  the  enroll- 
ment was  ordered  to  be  vacated,  the  final  decree  opened,  and  the  peti- 
tioner made  a  party  defendant  in  respect  of  the  claim  of  subrogation,  with 
leave  to  answer  and  file  a  cross-bill. 

2.  The  sheriff  will  not  be  permitted  to  proceed  to  sale  under  the  excu- 
tion,  and  the  hearing  of  the  petitioner's  claim  be  deferred  and  determined 
in  disposing  of  the  proceeds  of  sale,  under  the  act  of  March  17th,  1870. 
The  complainants'  right  to  priority  is  disputed. 

3.  In  a  case  like  this,  the  practice  does  not  require  that  the  petitioner 
submit  his  proposed  answer  or  bill  to  the  court  that  it  may  judge  of  it, 
before  he  is  permitted  to  file  it.    All  that  can  be  reasonably  required  is, 

*  Cited  in  Leveridge  v.  Marsh,  3  Stew.  GO. 
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that  the  applicant  shall,  by  petition,  specifically  state  such  facts,  duly 
verified,  as  will  satisfy  the  court  that  he  has  a  bona  fide  claim  to  such  an 
interest  as  entitles  him  to  be  made  a  party  to  the  suit. 

4.  That  the  petitioner's  claim  to  an  interest  in  the  cause  is  not  only 
denied  in  the  suit,  but  has  been  passed  upon  adversely  to  him  in  litiga- 
tions between  him  and  the  holder  of  such  first  mortgage  in  another  state, 
upon  the  same  subject  matter,  is  a  point  going  to  the  merits  of  the  contro- 
versy which  the  court  will  not  undertake  to  determine  on  this  appli- 
cation. 


On  petition  of  Osborn  Conrad,  that  the  final  decree  be 
opened,  and  he  made  a  party  defendant,  with  leave  to  answer 
or  file  a  cross-bill. 

Mr.  A.  Browning,  for  petitioner. 

Mr.  P.  L.  Voorhees,  for  complainants,  contra. 

The  Chancellor. 

The  bill  is  filed  for  the  foreclosure  and  sale  of  certain 
mortgaged  premises — a  farm  in  Camden  county.  It  states 
that  the  defendant,  Mullison,  September  5th,  1862,  gave  to 
John  Conrad  (since  deceased),  Henry  Conrad,  Jacob  Conrad, 
Benjamin  R.  Conrad  (also  since  deceased),  and  Sarah  Yerkes, 
his  bond,  secured  by  mortgage  on  the  farm  for  $5000  and 
interest ;  that  previously,  the  petitioner  Osborn  Conrad, 
being  the  owner  in  fee  of  the  property,  executed  a  mortgage 
thereon  to  "  one  Henry  Conrad  "  (really  the  complainant  of 
that  name),  to  secure  the  payment  of  $4000  and  interest,  tlie 
priority  of  which  latter  mortgage  is  admitted,  and  it  is  treated 
as  a  valid  encumbrance,  the  complainant,  Henry  Conrad,  being 
incongruously  made  a  defendant,  as  the  holder  of  it. 

The  bill  having  been  taken  as  confessed,  there  was  an 
order  of  reference.  The  master  reported  that  the  first  mort- 
gage had  been  paid  off,  and  that  the  second  was  the  only 
encumbrance,  and  that  there  was  due  on  it  $6535.  A  final 
decree  was  entered,  adjudging  accordingly.     The  sale  under 
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the  execution  was  stayed  pursuant  to  the  prayer  of  the 
petition. 

The  petition  states  that  the  petitioner  first  learned  of  the 
existence  of  the  suit  a  few  days  before  filing  the  petition  ; 
that  by  an  agreement  between  him  and  Henry  Conrad,  evi- 
denced by  a  sealed  instrument  dated  June  15th,  1863,  and 
signed  by  the  latter,  Henry  Conrad,  tlien  the  owner  of  the 
first  mortgage,  for  sufficient  consideration,  agreed  with  him 
that  he  would  look  entirely  to  the  mortgage  on  the  farm  for 
the  payment  of  the  §4000  and  interest  thereon  secured  by 
that  mortgage,  and  would  hold  the  bond  and  its  accompa- 
nying "warrant  of  attorney  to  confess  judgment  upon  it  as 
evidence  of  the  debt  only,  and  not  to  be  used  otherwise  than 
with  the  mortgage ;  that  afterwards,  and  in  or  about  March, 
1868,  Henry  Conrad,  in  violation  of  his  agreement,  caused 
judgment  to  be  entered  in  his  favor  against  the  petitioner,  in 
the  District  Court  for  the  city  and  county  of  Philadelphia, 
on  the  bond,  for  $4000,  and  by  means  of  an  execution 
thereon,  compelled  him  to  pay  the  debt;  and  that  he  accord- 
ingly, on  or  before  February  14th,  1873,  (the  bill  was  filed 
November  29th,  1872,)  paid  to  Henry  Conrad's  attorney  in 
the  judgment,  $5347.33,  the  full  amonnt,  debt,  interest  and 
costs,  of  the  judgment. 

The  petitioner  claims  that,  under  the  circumstances,  he  is 
entitled  to  be  subrogated  to  all  the  rights  of  Henry  Conrad 
to  and  under  the  bond  and  mortgage  which  he  holds  uncan- 
celled, they  having  been  delivered  to  him  by  the  attorney  of 
Henry  Conrad  at  the  time  of  paying  off  the  judgment. 

Testimony  to  be  used  on  the  hearing  of  this  motion  has 
been  taken  by  the  complainants  and  the  petitioner.  No 
answer  was  filed  to  the  petition.  The  evidence  sustains  the 
petition  so  far  as  is  necessary  for  the  purposes  of  this  appli- 
cation. 

It  is  insisted,  however,  on  the  part  of  the  complainants, 
that  if  the  petitioner  be  permitted  to  intervene,  it  should  be 
under  and  in  accordance  with  the  provisions  of  the  act  of 
March  17th,  1S7 0,  {Pamph.  L.  AO,)  and   the  sheriff  should 
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be  permitted  to  proceed  to  sale  under  the  execution,  and  the 
petitioner's  claim  be  heard  and  determined  in  disposing  of 
the  proceeds  of  sale.  It  is  enough,  on  this  point,  to  say  that 
the  complainants'  right  to  priority,  as  established  by  the  final 
decree,  is  disputed  by  the  petitioner. 

Again,  it  is  urged  that  the  petitioner  must,  before  he  cau 
be  admitted  to  answer,  or  permitted  to  file  a  cross-bill,  sub- 
mit his  proposed  answer  or  bill  to  the  court,  that  it  may 
judge  of  it.  The  practice  does  not  require  it.  In  the  cases 
cited  by  counsel,  the  applicants  were  defendants  in  excusable 
laches,  asking  to  be  allowed  to  answer.  In  such  a  case  as 
this,  all  that  can  reasonably  be  required  is,  that  the  applicant 
shall,  by  petition,  specifically  state  such  facts,  duly  verified, 
as  will  satisfy  the  court  that  he  has  a  bona  fide  claim  to  such 
an  interest  as  entitles  him  to  be  made  a  party  to  the  suit. 

The  further  objection  is  made,  that  the  petitioner's  claim 
to  an  interest  in  the  cause  is  not  only  denied  here,  but  has 
been  passed  upon  adversely  to  him  in  litigations  between 
him  and  Henry  Conrad,  in  Pennsylvania,  upon  the  same 
subject  matter.  The  court  will  not,  on  this  application, 
undertake  to  determine  the  merits  of  the  controversy. 

The  petitioner  is  entitled  to  an  opportunity  to  set  up  and 
establish  his  claim. 

The  enrollment  will  be  vacated,  and  the  final  decree  opened, 
and  the  petitioner  will  be  made  a  party  defendant  in  respect 
of  the  claim  of  subrogation,  with  leave  to  answer  and  to  file 
a  ca*oss-bill,  if  so  advised. 

There  are  obvious  defects  of  parties  to  the  suit.  The  com- 
plainants have  leave  to  amend  in  these  respects. 


Jarmon  and  others  vs.  Wiswall  and  others. 

1.  A  final  decree  may  be  amended  after  enrollment  in  a  material  point, 
where  the  amendment  is  in  a  matter  as  to  which  there  could  not  have  been 
a  doubt  of  the  complainant's  right  to  have  it  made  part  of  the  decree  if 
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it  had  been  asked  for  when  the  decree  was  entered,  and  the  omission  to 
insert  it  in  the  decree,  as  part  thereof,  arose  from  inadvertence.  But  such 
amendment  must  be  made  on  petition  and  notice. 

2.  An  order  made  in  a  foreclosure  suit  after  the  sale  of  the  mortgaged 
premises  under  the  execution  issued  on  the  decree,  requiring  a  defendant, 
(against  wiiom  no  decree  to  such  effect  was  taken,  though  the  complainant 
was  entitled  to  such  decree,)  to  pay  the  deficiency,  and  awarding  execution 
against  him  in  case  of  his  failure  to  do  so,  vacated,  for  want  of  notice  of 
the  application  tlierefor. 


The  bill  in  this  case  was  for  foreclosure  and  sale  of  mortgaged 
premises.  It  prayed  a  decree  against  John  Hoey  for  defi- 
ciency. Notice  was  given  to  him,  according  to  the  38th  rule 
of  this  court,  at  the  time  of  serving  the  subpoena  to  answer. 
No  decree  was  taken  against  him,  however.  After  the  .sale 
of  the  mortgaged  premises  under  the  execution  issued  on 
the  decree,  the  complainant  filed  his  petition,  setting  forth 
these  facts,  and  praying  that  an  order  might  be  made  in  the 
cause  requiring  Mr.  Hoey  to  pay  the  existing  deficiency,  and 
awarding  execution  against  him  in  case  of  his  failure  to  do  so. 

The  order  was  granted  on  application,  without  notice,  and 
motion  is  now  made  to  vacate  it. 

Mr.  John  G.  Vose,  of  New  York,  for  the  motion. 

Mr.  G.  P.  Kingsley,  contra. 

The  Chancellor. 

It  is  insisted  that  it  has  been  the  practice  of  the  court  to 
grant  such  orders  as  that  under  consideration,  on  ex  parte  ap- 
plication, without  notice.  If  such  has  been  the  practice,  I 
am  not  willing  to  follow  it  so  far  as  the  amendment  of  de- 
crees after  enrollment  is  concerned.  The  application  in  this 
case  was,  in  fact,  for  a  material  amendment  of  the  final  de- 
cree after  enrollment.  Such  amendment  may  be  made,  on 
the  ground  that  it  is  an  amendment  in  a  matter  as  to  which 
there  could  not  have  been  a  doubt  of  the  complainant's  right 
to  have  it  made  part  of  the  decree  if  it  had  been  asked  for 
when  the  decree  was  entered,  and  the  omission  to  insert  it  in 
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the  decree  as  part  thereof,  arose  from  inadvertence.  JDor- 
sheimer  v.  Rorback,  ante  p.  33 ;  Sprague  v.  Jones,  9  Paige  395. 
But  it  must  be  made  on  petition  and  notice. 

Tiie  order  will  be  vacated. 


Bateman's  Executor  vs.  Bateman  and  others. 

1.  a  testator  directed,  among  other  things,  that  the  residue  of  his  estate 
(after  certain  appropriations)  should  be  placed  in  charge  of  a  trustee,  to 
be  appointed  by  the  Orphans  Court  of  Cumberland  county ;  and  as  to  the 
income  thereof,  after  paying  the  pi-emiums  on  certain  policies  of  life  in- 
surance, he  directed  as  follows:  "The  balance,  every  six  months,  shall  be 
paid  over  to  my  intended  wife,  L.  K.  L.,  each  and  every  year,  so  long  as 
she  shall  remain  unmarried.  But,  in  the  event  of  her  marriage,  then  I  do 
order  that  the  legacy  or  annuity  herein  devised  shall  cease  forever,  and 
that  the  sum  of  $2000  be  taken  from  the  principal  sum  thus  invested,  and 
paid  over  to  her  in  lawful  money  of  the  United  States,  hoping  this  sum 
may  assist  her  in  rendering  that  condition  of  life  a  comfortable  and  happy 
one."  The  testator  afterwards  married  Miss  L.,  and  died  without  issue. 
She  survives  him,  and  is  unmarried.  The  Orphans  Court  refused  to  ap- 
point a  trustee.  The  widow  insists  she  is  entitled  to  the  income,  and  can- 
not be  compelled  to  accept  the  sum  in  gross.  Held,  that  the  widow  is 
entitled  to  the  income  of  the  residue,  after  payment  of  the  premiums ; 
that  the  gift  of  |2000  was  only  intended  in  the  event  of  her  marriage 
after  testator's  death,  and  not  of  her  marriage  with  him.  A  trustee 
was  also  appointed  to  take  charge  of  the  fund. 

2.  Costs  of  suit  by  executor  for  construction  of  will,  ordered  to  be  paid 
out  of  the  estate. 


Argued  on  pleadings  and  proofs. 
Mr.  P.  L.  Voorhees,  for  the  executor. 
Mr.  F.  F.  Westcott,  for  the  widow. 

The  Chancellor. 

Tlie  bill  is  filed  by  the  executor  of  the  will  of  the  late 
Adrian  Bateraan,  of  Bridgeton  in  this  state,  for  a  construe- 
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tion  of  that  instrument,  and  tlie  appointment  of  a  trustee 
under  the  will.  The  testator  died  in  1872,  leaving  a  will 
(a  holograph)  dated  October  25th,  1866,  in  which,  among 
other  things,  he  provides  as  follows: 

"Item  9.  I  do  order  that  all  the  balance  of  my  property 
and  estate  which  may  remain  after  the  payment  of  my  just 
debts  and  expenses  in  any  manner  lawfully  incurred,  and 
the  payment  of  all  legacies  hereinbefore  devised,  be  placed 
under  the  control  and  in  the  charge  of  a  trustee  or  trustees, 
who  shall  be  appointed  by  the  judges  of  the  Orphans  Court 
of  Cumberland  county,  New  Jersey,  and  by  said  person  or 
persons  so  appointed  as  trustee  or  trustees,  said  balance  of 
my  estate  shall  be  carefully  invested  in  first  bond  and  mort- 
gage on  real  estate  in  the  State  of  New  Jersey,  and  the 
interest  on  the  same  shall  be  payable  and  collected  semi- 
annually (or  every  six  months  of  each  and  every  year);  and 
after  deducting  sufficient  money  therefrom  to  meet  the  pre- 
miums due  on  the  life  insurance  policy  or  policies  as  they 
may  become  due  (which  are  noticed  in  Item  10  of  this  my 
last  will  and  testament),  the  balance,  every  six  months,  shall 
be  paid  over  to  my  intended  wife,  Louisa  K.  Logue,  daughter 
of  James  Logue,  of  Bridgeton,  New  Jersey,  each  and  every 
year,  so  long  as  she  shall  remain  unmarried.  But,  in  the 
event  of  her  marriage,  then  I  do  order  that  the  legacy  or 
annuity  herein  devised  shall  cease  forever,  and  that  the  sum 
of  $2000  be  taken  from  the  principal  sum  thus  invested,  and 
paid  over  to  her  in  lawful  money  of  the  United  States  (her 
receipt,  and  hers  only,  being  a  good  and  sufficient  voucher 
for  the  same),  hoping  this  sum  may  assist  her  in  rendering 
that  condition  of  life  a  comfortable  and  happy  one.  And 
I  do  further  order  that  the  balance  of  investments,  in  the 
event  of  the  marriage  or  death  of  the  said  Louisa  K. 
Logue,  shall  be  divided  equally  between  Elkanah  Bateman, 
Aaron  Bateman,  Hannah  I.  Hunt,  Moses  Bateman,  and 
Nathaniel  S.  Bateman,  or  the  heirs  of  all  of  them,  to  share 
and  share  alike. 

"Item  10.  Whereas  there  are  among  my  effects  several  life 
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insurance  policies,  on  some  of  which,  in  order  to  preserve  their 
validity,  I  annually  pay  a  premium  to  the  said  companies. 
Now  it  is  my  will  and  desire  that  these  several  policies  should 
be  kept  valid  until  they  become  due  and  are  paid;  therefore, 
I  do  order  that  my  executor  shall,  from  time  to  time,  draw 
from  the  interest  on  the  legacy  mentioned  and  invested  in 
Item  9  of  this  my  last  will  and  testament,  such  sums  as  may 
be  necessary  to  pay  the  premium  and  keep  good  and  valid 
the  several  policies  in  full  force  and  virtue,  and  I  do  hereby 
order  the  person  or  persons  who  may  be  appointed  trustee  or 
trustees,  according  to  Item  9  of  this  my  last  will  and  testa- 
ment, to  pay  over  to  my  executor,  from  time  to  time,  such 
moneys  as  he  may  need  for  this  purpose  from  the  interest  of 
said  fund,  his  receipt  being  a  good  and  sufficient  voucher  for 
the  same." 

The  testator  and  Miss  Logue  were  married  In  1868.  She 
survives  him,  and  has  not  remarried.  There  was  no  issue  of 
the  marriage.  The  residue  of  the  estate  is  a  large  sum, 
$20,000,  or  thereabouts.  The  judges  of  the  Orphans  Court 
of  Cumberland  county  have  refused  to  appoint  a  trustee 
under  the  will.  The  widow  claims  that  she  is  entitled  to 
the  income  of  the  residue,  excepting  so  much  as  may  be 
necessary  for  the  payment  of  the  premiums  upon  the  life 
policies.  Her  claim  is  disputed,  on  the  ground  that  by  her 
marriage  to  the  testator  she  lost  her  right  to  that  provision, 
and  it  is  insisted  that  she  is  only  entitled  to  the  sum  of 
$2000  in  gross. 

The  testator  intended  to  provide  for  her,  in  the  event  of 
his  death  before  the  marriage,  which  at  the  time  of  making 
the  will  had  been  contracted  for  between  them,  should  have 
been  solemnized,  and  the  will  was  probably  made  in  view  of 
that  contingency.  It  provides  that,  after  his  death,  she,  his 
"intended  wife,"  shall  enjoy  the  income  of  the  residue,  ex- 
cept so  much  as  shall  be  necessary  to  pay  the  premiums  on 
the  life  policies,  so  long  as  she  shall  remain  unmarried. 

But  it  further  provides  that,  in  the  event  of  her  marriage, 
that  provision  shall  wholly  cease,  and  a  gross  sum  of  $2000 
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be  paid  to  her  out  of  the  body  of  the  fund.     This  latter 
provision  gives  rise  to  the  question  raised  in  this  cause. 

Had  there  been  do  marriage  between  her  and  the  testator, 
she  would,  of  course,  have  been  entitled  to  the  income,  and 
notwithstanding  the  marriage,  she  is  equally  entitled  to  it 
(for  the  marriage  of  the  testator  to  her  after  the  making  of 
the  will,  would  not  be  a  revocation  of  the  legacy),  unless 
deprived  of  it  by  the  terms  of  the  will  itself.  Does  the 
will,  by  its  terms,  deprive  her  of  the  income?  It  is  insisted 
that  it  does,  by  the  provision  for  a  reduction  in  the  event  of 
her  marriage,  it  being  argued  that  the  marriage  contemplated 
by  that  provision  was  no  less  the  marriage  of  the  legatee  to 
the  testator  than  her  marriage  to  any  one  else,  whether  before 
or  after  the  testator's  death. 

The  testator  in  this  instrument  makes  liberal  provision 
for  the  legatee,  as  his  betrothed.  Is  it  not  reasonable  to  pre- 
sume, that  so  far  from  reducing  the  amount  of  that  provision 
in  the  event  of  her  becoming  his  wife,  he  would  rather  have 
increased  it  ?  Is  it  reasonable  to  presume  tliat  he  intended 
that,  by  her  marriage  to  him,  she  should  forfeit  her  claim  (o 
the  provision  she  otherwise  would  have  enjoyed  ?  Is  it  not 
reasonable  to  presume  that  if  he  had  intended  that  his  mar- 
riage to  her  should  work  a  change  in  the  provision  he  had 
made  for  her,  he  would  have  said  so  in  terms  ?  And  yet,  if 
indeed  it  was  his  intention  that  she,  as  his  widow,  should 
only  receive  the  gross  sum,  instead  of  the  income,  such  must 
be  the  construction.  I  look  in  vain  for  any  evidence  of  an 
intention,  that  the  marriage  of  the  legatee  to  the  testator 
should  eflPect  any  change  in  the  provision  made  for  her.  Tlie 
fact  that  he  left  this  will  in  full  force  and  unaltered,  is  of 
itself  evidence  to  the  contrary  ;  and  I  find  in  the  will  satis- 
factory evidence  that  the  marriage,  in  the  event  of  which  the 
reduction  was  to  take  j)lace,  was  one  which  was  to  be  con- 
tracted after  the  testator's  death.  It  is  after  his  death  the 
residue  is  to  be  funded  ;  after  his  death  she  is  to  receive  the 
income  so  long  as  she  shall  remain  unmarried  ;  the  gross  sum 
she  is  to  receive  in  the  event  of  her  marriage,  is  to  be  paid 
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out  of  the  body  of  the  fund,  which  is  to  be  created  after  his 
death  ;  and  it  is  after  his  death  that  she  is  to  forfeit  the  income, 
if  she  forfeits  it  at  alh  It  is  noteworthy  in  this  connection, 
tliat  the  gross  sum  of  $2000,  which  is  to  be  given  to  her  in 
the  event  of  her  marriage,  is  accompanied  with  the  expres- 
sion of  a  "  ho[)e  that  that  sum  may  assist  her  in  rendering 
that  condition  of  life  a  comfortable  and  happy  one."  Was 
it  his  own  contemplated  marriage  to  her  to  which  he  thus 
aUuded  ?     The  answer  is  obvious. 

I  do  not  deem  it  necessary  to  apply  other  rules  of  inter- 
pretation to  the  instrument  under  consideration.  To  my 
mind,  the  testator's  intention  clearly  was,  that  the  legatee,  as 
his  widow,  should  enjoy  the  same  provision  he  had  made  for 
her  as  his  "  intended  wife,"  so  long  as  she  should  remain  true 
to  his  memory — that  is,  until,  by  her  marriage  after  his 
death,  she  should  forfeit  it. 

I  shall  decree  that  the  trusts  in  the  will  be  executed  ;  that 
the  widow  is  entitled  to  the  income  of  the  residue,  except  so 
much  as  may  be  required  to  pay  the  premiums  on  the  life 
policies,  during  her  widowhood ;  and  I  shall  appoint  a  trustee 
to  take  charge  of  and  administer  the  trust  fund. 

The  view  I  take  of  this  case  from  the  will  itself  and  the 
admitted  facts,  renders  it  unnecessary  for  me  to  pass  upon 
the  parol  testimony  adduced  in  the  cause. 

The  costs  should  be  paid  out  of  the  estate. 


Squier  and  others,  trustees,  vs.  Shaw  and  others.* 

1.  An  answer,  of  which  any  part  entitles  it  to  fill  the  chai-acter  it 
assumes,  will  not  be  ordered  to  be  stricken  from  the  files. 

2.  When  an  answer  is  impertinent  only  in  part,  the  remedy  is  by 
exception. 

3.  It  is  not  impertinence,  in  an  answer  to  a  bill  for  foreclosure  by  a 
second  mortgagee,  to  aver  that  his  mortgage  is  for  a  larger  amount  than  is 
alleged  in  tlie  bill,  nor  in  an  answer  thereto  by  the  mortgagoi",  to  aver 
that  he  has  paid  a  specified  sum  on  the  complainants'  mortgage,  for  which 
he  claims  credit. 


*CiTED  in  Feuchhoanr/er  v.  McCool,  2  Steiu.  152. 
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Mr.  Thomas  Anderson,  for  complainants. 

Mr.  W.  Luse,  for  defendants. 

The  Chaxcellor. 

The  complainants  move  to  strike  out  the  respective  answers 
of  Eiusilla  Wintermute  and  Caroline  Shaw,  as  frivolous  and 
impertinent.  The  bill  is  filed  to  foreclose  a  mortgage  held 
by  the  complainants  upon  premises  owned  by  Mrs.  Shaw, 
tiud  upon  which  Mrs.  Wintermute  has  a  subsequent  mort- 
gage. It  prays  answer,  on  oath,  from  the  defendants.  It 
states  that  Mrs.  Wintermute's  mortgage  was  made  to  secure 
the  payment  of  §400,  with  interest.  These  defendants  were 
called  upon  to  answer  as  to  the  facts  stated  in  the  bill;  to 
answer,  among  other  things,  as  to  the  making  and  priority  of 
the  complainants'  mortgage. 

Mrs.  Wintermute  admits  both,  and  answers  that  her  mort- 
gage was  made  to  secure  §1000  of  principal,  instead  of  §400, 
and  that  the  former  sum,  besides  interest,  is  due  upon  it. 
Mrs.  Shaw,  in  her  answer,  admits  the  making  of  the  mort- 
gages of  the  complainants  and  Mrs.  Wintermute,  and  the 
priority  of  the  former  over  the  latter,  but  sets  up  a  payment, 
sufficiently  well  pleaded,  of  $1200  on  the  complainants' 
mortgage,  for  which  she  claims  credit. 

The  complainants  insist  that  these  things  are  all  subjects 
of  proof,  and  that  the  answers  in  respect  to  them  are  imma- 
terial, and  that,  in  other  respects,  the  answei*s  are  imperti- 
nent. They,  therefore,  ask  that  they  be  stricken  out.  If 
these  answers  had  contained  no  more  than  the  matters  above 
specified,  could  the  court  have  been  successfully  appealed  to 
to  strike  them  out?  And  will  the  fact  that  they  contain 
other  matters  which  are  impertinent,  make  them  impertinent 
or  immaterial  in  the  respects  above  referred  to? 

There  are  parts  of  both  these  documents  which  entitle 
them  to  fill  the  character  they  assume.     The  court  will  not, 
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therefore,  order  them  to  be  taken  off  the  files.     1  DanielVs 
Ch.  Pr.  786 ;  Travers  v.  Ross,  1  McCarter  257. 

The  remedy  of  the  complainants  is   by  exception  to  the 
answers. 

The  motion  is  denied. 


Christie  vs.  Griffing. 


This  court  will  not,  in  the  exercise  of  its  discretion,  entertain  a 
motion  to  dissolve  an  injunction  upon  bill  and  answer  merely,  where 
the  complainant's  right  is  supported  by  evidence  before  the  court,  or 
within  its  control,  regularly  taken  in  the  cause,  and  on  which  the  com- 
plainant intends  to  rely  on  the  final  hearing. 


This  suit  is  brought  to  restrain  the  defendant  from  vio- 
lating an  agreement  which  the  complainant  alleges  was  made 
between  them.  On  the  filing  of  the  bill  and  its  accompany- 
ing affidavits,  an  injunction  was  ordered.  The  defendant 
answered,  denying  the  agreement.  Replication  was  filed,  and 
the  parties  have  proceeded  to  take  testimony.  The  proof  on 
the  part  of  the  complainant  is  all  in.  The  defendant  now 
moves  to  dissolve  the  injunction,  on  the  bill  and  answer  alone. 

Mr.  A.  8.  Jackson,  for  the  motion. 

Mr.  lAnn,  contra. 

The  Chancellor. 

This  case  is,  in  its  nature,  one  in  which  the  court  would  be 
loth  to  dissolve  the  injunction  on  the  mere  denial  of  the  com- 
plainant's equity  by  the  defendant,  in  his  answer.  I  am, 
therefore,  the  more  unwilling  to  entertain  this  motion  at  this 
stage  of  the  cause.  Were  I  to  do  so,  and  dissolve  the 
injunction  on  the  allegations  of  the  parties  as  contained  iu 
the  pleadings,  I  might,  on  the  hearing,  conclude  upon  the 
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evidence,  that  I  ought  to  renew  it  and  make  it  absolute.  I, 
therefore,  will  not  disturb  it  until  the  cause  shall  have  been 
heard. 

The  great  question  of  the  cause  is  one  of  fact,  whether  the 
agreement  was  made  or  not.  The  complainant  insists  that 
the  evidence  taken  on  his  part  substantiates  his  statements, 
and  will,  on  the  hearing,  entitle  him  to  the  relief  he  seeks. 
The  defendant,  whose  testimony  is  not  in,  is,  very  naturally, 
unwilling  to  go  to  a  hearing  without  his  proofs,  and  is  not 
willing  that  the  testimony  taken  by  the  complainant  should 
be  used  on  this  motion. 

In  Orr  v.  Litflefield,  1  Woodb.  &  M.  13,  it  was  held  that, 
in  the  exercise  of  its  discretion,  the  court  will  not  dissolve  an 
injunction  where  auxiliary  evidence  of  complainant's  right  is 
before  the  court,  sufficient  to  sustain  the  bill,  even  though  its 
material  averments  be  denied  by  the  answer.  .Surely,  in  the 
exercise  of  its  discretion,  the  court  will  not,  in  a  case  like  this, 
entertain  a  motion  to  dissolve  upon  bill  and  answer  merely, 
where  the  complainant's  right  is  supported  by  evidence  before 
the  court,  or  within  its  control,  regularly  taken  in  the  cause^ 
and  on  which  the  complainant  intends  to  rely  on  the  final 
hearing.  It  will  rather  order  the  injunction  to  stand  till  the 
hearing. 

The  motion  is  denied.  The  injunction  will  be  retained 
until  the  final  hearing  of  the  cause.  Under  the  circumstances 
of  this  case,  the  defendant  ought  not  to  be  required  to  pay 
the  costs  of  this  motion.  They  will  abide  the  event  of  the 
suit. 


Stevens'  Executrix  and  others  vs.  Stevens'  Executors 
and  others.* 

1.  In  an  amicable  suit  between  executors  and  legatees  and  devisees  (to 
■which,  also,  the  state  is  a  party,  by  reason  of  an  interest  under  the  will), 
brought  to  obtain  the  advice  or  direction  of  the  court,  involving,  it  may 

S.  C,  on  demurrer  to  cross-bill,  11  C.  E.  Gr.  101. 
YOL.  IX.  F 
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be,  the  very  existence  of  important  and  valuable  interests,  it  is  the  duty 
of  the  court  to  see  to  it  that  the  rights  of  legatees  and  devisees  are  pro- 
tected, and  to  that  end,  to  mould  the  proceedings,  if  necessary,  so  as  to 
effect  justice  between  all  parties. 

2.  In  such  case,  the  court  will  give  such  direction  to  the  proceedings  as, 
if  possible,  to  make  a  complete  and  final  disposition  of  tlie  subject,  and 
put  an  end  to  controversy  as  far  as  practicable,  and  will,  if  necessary  to 
that  end,  order  special  proceedings  to  be  taken :  e.  g.,  an  information  to  be 
filed  to  protect  the  rights  of  the  state. 

3.  The  proper  time  for  filing  a  cross-bill,  where  such  bill  is  necessary, 
is  at  the  time  of  putting  in  the  answer  to  the  original  suit,  and  before  the 
issue  is  joined  by  the  filing  of  the  replication.  But  such  rule  is  not 
enforced  where  the  Attorney-General  is  a  party  in  respect  of  the  interests 
of  the  state. 

4.  Where  the  sole  object  of  the  action  is  to  settle  the  rights  of  legatees 
and  devisees,  the  rule  requiring  a  cross-bill  to  be  filed  at  the  same  time 
with  the  answer,  will  not  be  applied  with  the  same  strictness  as  in  cases 
involving  the  violation  or  withholding  of  rights. 

5.  Where  the  evidence  is  not  closed  in  the  original  suit,  and  the  Attor- 
ney-General has  filed  an  information  to  protect  the  rights  of  the  state,  the 
original  suit  will  be  stayed,  but  only  so  far  as  it  involves  such  rights.  As 
to  the  other  matters  in  controversy,  the  original  suit  will  go  on. 


Edwin  A.  Stevens,  then  a  citizen  of  this  state,  died  on  or 
about  August  7th,  1868,  leaving  a  will  and  codicil  thereto, 
the  former  dated  August  5th,  1865,  and  the  latter  April  15th, 
1867.  By  the  will,  he  disposed  of  all  his  property  for  tlie 
benefit  of  his  wife  and  children.  By  the  codicil,  among  other 
thiugs,  he  directed  that  his  property  known  as  Castle  Poiut, 
and  his  homestead  lot,  and  the  houses  thereon,  be  divided 
into  four  plots,  one  to  eacli  of  his  sons;  that  his  executors 
purchase  two  certain  school-house  lots,  and  the  scliool-houses 
thereon,  and  cause  them  to  be  conveyed  to  themselves,  on  the 
trusts  declared  in  that  behalf  in  the  codicil ;  and  devised  to 
his  executors,  on  the  trusts  declared  in  the  codicil,  certain 
other  land  in  Hoboken,  for  establishing  and  maintaining 
tliereon  an  institution  of  learning,  now  known  as  "  The 
Stevens  Institute  of  Technology ;"  and  further  provided  as 
follows :  "  Out  of  the  residue  of  my  estate  (excluding  Castle 
Point,  and   the  homestead    lot,  and   the  house  thereon)  re- 
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maining  after  the  payment  of  my  debts,  the  said  $800,000  in 
legacies,  and  the  appropriation  of  so  much  thereof  as  is 
necessary  to  answer  the  foregoing  charitable  bequests  and 
devises,  I  empower  my  executors  to  apply,  not  exceeiling  the 
sum  of  $1,000,000,  to  finish,  on  my  general  plans,  as  near  as 
may  be,  in  the  discretion  of  my  said  executors,  the  battery 
known  as  the  Stevens  Battery,  and  for  the  accomplishment  of 
the  said  object,  I  give  to  them  the  use  of  the  docks  and  yards 
and  basin  heretofore  appropriated  to  the  said  battery,  and  all 
the  material  provided  for  said  battery.  When  said  battery 
shall  be  finished,  I  direct  my  executors  to  offer  the  same  to 
the  State  of  New  Jersey  as  a  present,  to  be  disposed  of  as 
said  state  may  deem  proper ;  and  if  not  accepted  by  the  said 
state,  I  direct  my  executors  to  sell  the  same,  and  the  proceeds 
thereof  shall  fall  into  the  residue  of  my  estate. 

By  the  will,  the  testator  appointed  his  wife,  Martha  B. 
Stevens,  and  Messrs.  Samuel  B.  Dod  and  William  W.  Ship- 
pen,  his  executors. 

December  23d,  1868,  Mrs.  Stevens,  with  her  children,  filed 
a  bill  in  this  court  against  her  co-executors,  making  the 
Attorney-General  as  the  representative  of  the  state,  and 
Mary  P.  Garnett,  one  of  the  residuary  legatees  and  heirs-at- 
law  of  the  testator,  parties  defendant. 

The  bill  raises  tlie  questions,  whether  the  charitable  be- 
quests are  any  of  them  indefinite ;  and  as  to  the  bequests  to 
the  state,  whether  the  direction- to  expend  a  sum  not  exceed- 
ing $1,000,000,  to  finish  the  battery,  is  not  indefinite  and 
void ;  and  whether  the  direction  to  offer  the  battery  to  the 
state  is  not  also  illegal  and  void,  inasmuch  as  it  is  alleged 
that  the  battery  will  be  a  vessel  of  war,  and  the  state  has  no 
right,  in  time  of  peace,  to  keep  such  a  vessel  except  with 
consent  of  the  Congress  of  the  United  States.  The  prayei 
is,  that  the  will  and  codicil  may  be  established,  and  that  the 
directions  and  trusts  thereof  may  be  performed,  and  the 
devises  and  bequests  be  carried  into  execution,  so  far  as  the 
same  are  legal,  and  no  farther ;  and  that  this  court  may 
give  a  construction  to  the  said  devises,  bequests,  directions, 
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and  trusts,  and  declare  which,  if  any,  of  the  same  are  illegal ; 
and  that,  in  the  meantime,  Messrs.  Dod  and  Shippen  may, 
as  executors,  be  restrained  from  executing  any  of  the  direc- 
tions of  the  will  which  require  the  payment  of  money,  or 
the  sale  of  any  property  of  any  kind  of  the  testator,  or  the 
purchase  of  any  real  estate  for  the  purpose  of  carrying  out 
said  charitable  uses  and  trusts,  and  may  be  restrained  from 
acting  in  the  execution  of  those  trusts.  The  bill  contains, 
ako,  a  prayer  for  general  relief.  It  prays  answer  without 
oath. 

To  this  bill  the  defendants  answered ;  the  executors  deny- 
ing the  allegations  that  the  trusts  for  charitable  uses,  or  the 
directions,  devises,  or  bequests,  or  any  of  them,  were  illegal ; 
Mrs.  Grarnett  insisting  that  all  the  devises,  bequests,  and 
trusts,  except  those  to  and  for  the  benefit  of  the  widow  and 
children  of  the  testator,  were  illegal ;  and  the  Attorney- 
General  insisting  on  the  legality  and  validity  of  the  bequest 
to  the  state,  and  the  direction  in  connection  therewith. 

Replication  was  filed  April  21st,  1869.  Congress,  by  reso- 
lution, approved  July  1st,  1870,  consented  that  the  state 
receive  and  dispose  of  the  battery. 

September  11th,  1871,  Mrs.  Stevens  and  her  children  filed 
a  supplemental  bill,  stating  that  since  the  filing  of  the  origi- 
nal bill,  one  of  the  complainants  in  that  bill  had  died,  and 
that  another  of  the  complainants  was  born  after  the  making 
of  the  codicil.  It  recited  the  original  bill,  and  the  proceed- 
ings in  the  suit  subsequent  thereto,  and  set  up  the  impossi- 
bility of  finishing  the  battery  for  the  sum  in  that  behalf 
provided  by  the  will.  It  prayed  answer  without  oath,  and 
asked  advice  on  the  points  submitted  by  the  original  bill, 
and  on  the  following  additional  ones  : 

Whether  the  birth  of  issue  after  will  made,  although  pro- 
vided for  by  the  will,  was  a  revocation  of  the  will. 

How  Castle  Point  and  the  homestead  lot  should  be  di- 
vided. 

Whether  the  executors  had  duly  executed  the  trust  as  to 
the  Stevens  Institute. 
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Wliat  the  executors  should  do  with  the  two  school-houses, 
and  how  to  execute  the  trust  as  to  them. 

It  prayed  that  the  battery  might  be  sold,  with  the  assent 
of  the  state,  without  prejudice  to  the  rights  of  the  complain- 
auts,  or  Mrs.  Lewis  (formerly  Mrs.  Garnett). 

That  the  net  proceeds  of  the  sale  of  the  battery  might  fall 
into  the  residue,  and  be  paid,  in  any  event,  to  the  executors, 
and  not  to  the  state. 

That  the  Governor  and  the  executors,  other  than  Mrs. 
Stevens,  might  be  enjoined  from  paying  over  to  the  state  the 
money  received  from  the  sale  of  the  battery  And  for  other 
-and  further  relief. 

The  Governor  and  commissioners  of  the  state,  appointed 
in  relation  to  the  battery,  and  the  executors,  Mrs.  Lewis  and 
the  Attorney-General,  were  the  defendants  to  this  bill. 

January  5th,  1872,  the  executors,  Messrs.  Dod  and  Ship- 
pen,  filed  their  answer  to  the  supplemental  bill,  setting  forth, 
among  other  things,  the  history  of  the  battery,  and  of  their 
action  under  the  will  in  relation  to  it,  and  admitting  the  im- 
practicability of  completing  it  for  the  sum  j)rovided  by  the 
codicil  for  that  purpose. 

The  Attorney-General  also  answered,  admitting  the  exhi- 
bition of  the  original  bill,  and  the  filing  of  the  answer 
thereto,  and  the  passage  and  approval  of  the  resolution  of 
Congress  of  July  1st,  1870,  consenting  that  the  state  should 
receive  and  dispose  of  the  battery  according  to  the  conditions 
of  tlie  bequest,  and  praying  that  all  other  matters  in  the  sup- 
plemental bill  might  be  proved,  and  insisting  that  nothing 
therein  alleged  should  deprive  the  state  of  the  battery  and  of 
the  value  thereof. 

April  12th,  1872,  the  supplemental  bill  was  amended,  by 
consent,  by  making  the  heirs-at-law  of  liobert  L.  Stevens, 
deceased,  parties  thereto  in  respect  of  a  claim  which  it  was 
apprehended  might  be  set  up  in  their  behalf  to  an  interest 
in  the  battery,  under  the  language  of  a  resolution  of  Con- 
gress, approved  by  the  President,  July  17th,  1862,  by  which 
all  the  right,  title  and  interest  of  the  Uuited  States  to  the 
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battery,  was  released  to  "  the  lieirs-at-law  of  Robert  L.  Stevens, 
or  their  representatives."  This  amendment  is  understood  to 
have  been  made  in  order  to  obviate  any  objection  to  the 
title  of  the  vessel,  which  there  was  then  some  expectation  of 
selling. 

The  heirs-at-law  of  Robert  L.  Stevens,  deceased,  are,  it  is 
alleged,  properly  before  the  court,  under  the  supplemental  bill. 

The  cause  being  at  issue,  testimony  was  taken  on  part  of 
the  complainants,  which,  as  they  insist,  was  closed  March  1st, 
1873,  though  the  Attorney-General  denies  that  it  was  so 
understood  by  him  or  the  examiner.  Two  witnesses,  Messrs. 
Dod  and  Shippen  were  examined. 

July  21st,  1873,  the  Attorney-General  filed  a  cross-informa- 
tion, praying  discovery,  among  other  things,  of  the  general 
plans  of  the  testator  for  the  construction  of  the  battery,  the 
action  and  expenditures  of  the  executors  in  reference  to 
finishing  the  vessel  on  those  plans,  and  insisting  that,  in  this 
suit,  and  on  the  allegations  therein  contained,  none  of  the 
rights  of  the  parties  litigant  can  be  settled ;  that  for  want  of 
information  on  the  subject,  on  the  part  of  the  Attorney- 
General,  the  state  is  not  prepared  to  litigate  the  question  as 
to  the  impracticability  of  finishing  the  battery  according  to 
the  directions  of  the  will  for  the  sum  provided  for  the 
purpose  by  the  will ;  that  the  state  claims  that  the  gift  is 
absolute,  and  not  dependent  on  any  condition,  and,  therefore, 
such  litigation,  which  would  be  very  expensive,  involving 
the  testimony  of  experts  in  naval  construction,  who  would 
need  time  for  their  investigations,  is  entirely  unnecessary ;  and 
the  information  seeks  to  have  the  question,  as  to  whether  the 
gift  is  absolute  or  not,  first  settled  by  the  court.  The 
Attorney-General  insists  that,  in  the  suit  as  it  stood  on  the 
original  and  supplemental  bills,  and  the  matters  therein 
contained,  this  court  neither  lias  the  jurisdiction,  nor  will 
exercise  the  power  to  settle  any  of  the  questions  raised  by 
the  information.  What  they  are,  is  sufficiently  shown  by 
the  prayer,  which  is — 

That  the  executors  may  be  required  to  offer  the  vessel  to 
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the  state  in  such  condition,  and  in  such  a  stage  of  completion 
as  this  court  shall,  under  the  circumstances,  think  equitable 
and  just;  to  finish  it  out  of  the  moneys  appropriated  for  the 
purpose  by  the  testator,  in  and  by  the  will,  or  any  other 
moneys  of  his  estate.  If  these  moneys  will  not  finish  it,  tliat 
the  executors  may  be  required  to  finish  it  out  of  their  own 
money. 

That  the  court  will  declare  that  the  bequest  of  the  battery 
was  not  upon  any  contingency,  whatever ;  and  expressly,  not 
upon  the  contingency  that  the  vessel  should  be  actually 
finished  (with  a  less  sum  of  money  than  it  could  possibly  be 
finished  for)  before  the  executors  should  offer  it  to  the  state ; 
that  is  to  say,  that  the  court  will  declare  that  the  bequest  was 
not  on  an  impossible  condition. 

That  the  words,  "  when  said  battery  shall  be  finished,  I 
direct  my  executors  to  offer  the  same,"  are  not  words  import- 
ing a  condition  precedent  to  any  right  of  the  state. 

That  those  words  are  merely  descriptive  of  the  subject  of 
the  bequest,  and  of  the  state  and  condition  in  which  the  state 
should  have  the  right  to  require  the  vessel  to  be  put  by  the 
executors,  by  means  of  the  fund  of  $1,000,000,  before  the 
state  should  be  obliged  to  take  any  risk  or  burden  connected 
with  the  preservation  or  finishing  thereof. 

That  the  resolution  of  Congress,  of  ]  862,  was  a  gift  of  the 
battery  to  the  testator,  and  if  not,  that  the  gift  by  the  United 
States  to  the  "  heirs  of  Robert  L.  Stevens,  or  their  legal 
representatives,"  by  that  resolution,  is  void  for  uncertainty, 
and  in  that  case,  that  the  resolution  of  1870  is  a  gift  of  the 
battery  to  the  state. 

That  the  heirs-at-law  of  Robert  L.  Stevens — that  is  to  say, 
the  persons  who  are  meant  when  the  word  "heirs"  is  used 
in  a  technical  sense,  be  declared  never  to  have  had  any  right 
to  the  battery,  and  if  they  had,  that  they  are  barred,  by 
reason  of  the  facts  set  forth  in  the  information,  from  all 
claim  to  the  battery,  and  all  right  and  interest  therein. 

That  the  suit  brought  by  Martha  B.  Stevens  and  her 
children  may  be  declared  to  be  of  such  a  nature  as  to  prevent 
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the  court  from  settling  the  rights  of  any  of  the  parties.  That 
it  may  be  stayed  until  the  hearing  in  the  cross-suit,  or  at  least 
till  all  the  parties  to  the  information  shall  have  answered  it, 
or  the  rights  of  the  state  are  declared  on  a  hearing  of  the 
information,  on  demurrer,  or  otherwise. 

And  that  the  Attorney-General,  on  behalf  of  the  state, 
may  have  such  other  and  further  relief  as  the  nature  of  the 
case  may  require,  and  especially  that  all  of  the  defendants 
may  answer  the  information  under  oath,  making  discovery  of 
all  the  matters  thereinbefore  prayed  to  be  discovered,  and  all 
such  other  matters  as  are  pertinent  to  the  facts  alleged  in  the 
information. 

To  the  information,  all  persons  who  are  or  may  be  sup- 
posed to  be  in  interest,  are  made  parties. 

On  the  filing  of  the  information,  an  injunction  was  issued 
pursuant  to  the  prayer. 

Motion  is  now  made  by  the  complainants  in  the  original 
suit,  and  the  executors  defendants  therein,  to  dissolve  the 
injunction. 

3fr.  Abbett,  Mr.  I.  W.  Smdder,  and  Mr.  Vcmatta,  for 
the  motion. 

Mr.  Gilchrist,  Attorney-General,  contra. 

The  Chancellor. 

This  is  a  suit  by  an  executrix  and  her  children  (she  and  they 
being  beneficially  interested,  under  the  residuary  clause  of  the 
will),  against  her  co-executors,  and  another  residuary  legatee, 
and  the  Attorney-General  as  the  representative  of  the  state, 
in  respect  to  one  of  the  bequests,  in  reference  to  which  the  bill 
seeks  the  judgment  of  the  court. 

The  bills — original  and  supplemental — are  filed  for  advice, 
for  a  construction  of  the  will,  and  for  the  approval  of  the 
court  in  regard  to  the  action  already  taken  by  the  executors 
in  reference  to  trusts  under  the  will,  and  its  actual  or  sup- 
posed authority  or  directions  in  relation  thereto. 

Suits  of  this  character,  although  capable  of  being  so  con- 
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ducted  and  coutroUed  as  to  do  justice  to  all  persons  in 
interest,  may  not  be  the  most  desirable  method  of  trying  the 
rights  of  the  parties,  and  may  be  open  to  very  grave  objec- 
tion as  respects  the  claims  of  legatees  or  devisees,  adverse  to 
the  executors  or  trustees. 

This  is  evidently  an  amicable  suit,  so  far  as  the  complain- 
ants and  the  executors,  and  those  ^v•ho  claim  under  the  will, 
adversely  to  the  state,  are  concerned.  In  actions  thus  insti- 
tuted, voluntary  applications  to  the  court  for  its  advice  or 
direction,  involving,  it  may  be,  the  very  existence  of  im- 
portant and  valuable  interests,  it  is  the  duty  of  the  court 
to  see  to  it  that  tiie  rights  of  legatees  and  devisees  are 
protected,  and  to  that  end,  to  mould  the  proceedings  if 
necessary,  so  as  to  effectuate  its  purpose  of  doing  justice 
to  all  parties.  It  is  also  incumbent  upon  it  to  give  such 
direction  to  the  proceedings  as,  if  possible,  to  make  a  com- 
plete and  final  disposition  of  the  subject,  and  put  an  end 
to  controversy  as  far  as  practicable.  Tiiat  could  not  have 
been  done  in  this  case  without  the  information.  As  the 
proceedings  stood  before  it  was  filed,  no  relief  could  have 
been  given  to  the  state,  against  the  executors. 

It  appears  to  me  to  be  clear  that,  to  say  the  least  of  it,  the 
proceedings,  without  the  information,  were  neither  apt  nor 
complete  for  the  determination  of  the  questions  involved  in 
the  controversy  as  regards  the  battery,  and  it  would  have 
been  the  duty  of  the  court  to  exercise  its  formative  power  to 
effect  a  final  and  effectual  adjudication  on  the  subject.  To 
that  end,  if  the  information  had  not  been  filed,  it  might,  and 
probably  would,  as  a  proper,  if  not  necessary  preliminary 
to  a  decree,  have  directed,  when  the  cause  should  have  come 
before  it  for  judgment,  that  such  an  information  be  filed  in 
beiialf  of  the  state.  The  information,  therefore,  is  not  to  be 
regarded  as  obstructive  or  dilatory. 

The  application  now  before  me  is  for  a  discharge  of  the 
stay. 

It  is  insisted  by  the  counsel  of  the  complainants  in  the 
original  suit,  that  the  progress  of  that  part  of  the  litigation 
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should  not  be  impeded  by  the  filing  of  the  information. 
They  urge  that  the  practice  of  the  court  is  wholly  against 
granting  or  continuing  the  stay. 

It  is  true,  the  proper  time  for  filing  a  cross-bill,  where  such 
bill  is  necessary,  is  at  the  time  of  putting  in  the  answer  to 
the  original  suit,  and  before  the  issue  is  joined  by  the  filing  of 
the  replication.  But  the  reason  is,  that  there  is  ordinarily  no 
excuse  for  delaying  it  beyond  that  period,  because  the  matters 
of  defence  upon  which  a  cross-bill  is  founded,  must  be  stater! 
in  the  answer  to  the  original  suit,  as  well  as  in  the  cross-bill, 
and  it  can,  therefore,  seldom  be  necessary  to  delay  the  filing 
of  the  cross-bill  till  after  the  original  cause  is  at  issue.  2 
DanidVs  Ch.  Pr.  1650;  Irving  v.  De  Kay,  10  Paige  319. 

But  the  reason  of  the  rule  fails  in  such  cases  as  this^ 
where  the  Attorney-General  is  made  a  defendant  as  the 
representative  of  the  state.  He  may  be  profoundly  ignorant 
of  the  facts  which  constitute  a  defence  to  the  state,  or  its 
protection  against  the  adjudication  which  is  sought  against  or 
affecting  its  interest.  Therefore,  his  answer  may  be,  and 
usually  is  a  mere  form — a  general  answer,  professing  igno- 
rance in  reference  to  the  matters  contained  in  the  bill,  and 
expressing  a  hope  that  the  interests  of  the  state  may  be  taken 
care  of.  1  DanieWs  Ch.  Pr.  130.  Such  an  answer  is  put  in 
without  oath,  and  is  not  liable  to  be  excepted  to,  even  though 
it  be  a  cross-bill  filed  by  the  defendant  in  an  information,  for 
the  purpose  of  obtaining  a  discovery  of  matters  alleged  to  be 
material  to  his  defence  to  the  information.  Ibid.;  Deare  v. 
Att'y-Gen.,  lY.&C.  Exeh.  B.  209. 

It  is  evident  that  the  reason  for  requiring  that  a  cross-bill 
be  filed  between  the  filing  of  the  answers  to  the  original  suit 
and  the  replication  thereto,  will  ordinarily  fail  where  the 
Attorney-General  is  a  party  in  respect  of  the  interests  of  the 
state.     I  think  it  fails  here. 

But  the  rule  itself,  as  applied  to  ordinary  cases  of  suits 
between  private  persons,  will  be  relaxed  on  good  cause  shown 
for  the  delay  in  filing  the  cross-bill,  and  in  such  ease,  if  the 
testimony  has  not  been  closed,  the  court  may  grant  the  stay. 
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White  V.  Buloid,  2  Paige  156.  Besides,  in  such  proceedings 
as  these,  the  legatee  or  devisee  ought  not  to  be  treated  with 
the  same  strictness  as  defendants  in  cases  involving  the 
violation  or  withholding  of  rights.  There  onght,  of  course, 
to  be  no  unnecessary  delay  in  the  progress  of  the  suit,  but  at 
the  same  time,  there  should  be  no  undue  haste.  The  sole 
object  of  the  action  is  to  settle  the  rights  of  the  parties.  The 
practice,  as  stated  in  White  v.  Buloid,  is  approved  in  Wil- 
liams V.  Carle,  2  StocJct.  543. 

The  evidence  in  the  case  before  me  is  not  closed,  though  it 
is  insisted  by  the  complainants  in  the  original  suit,  that  they 
have  closed  their  principal  case.  But  two  witnesses,  and  they 
the  executors,  have  been  examined. 

There  seems  to  me  no  valid  objection,  arising  from  the 
practice  of  the  court,  to  continuing  the  stay.  This  suit,  so 
far  as  the  rights  or  interests  of  the  state  are  concerned,  is  a 
suit  for  construction  and  advice.  If  the  complainants,  as 
legatees,  seek  relief  in  that  connection  it  is  by  indirection. 
They  directly  ask  an  adjudication  as  to  the  provision  of  the 
will  in  regard  to  the  battery,  and  claim  the  advantage  which 
will  result  from  a  decision  adverse  to  the  claim  of  the  state. 
It  is  a  case  peculiarly  fit  for  the  exercise  of  the  formative 
power  of  the  court — one  in  which  the  court,  appealed  to  for 
its  advice  and  direction,  will  take  care  to  protect  legatees 
who  are  brought  before  it,  not  as  wrong  doers,  but  on  account 
of  their  apparent  claim  to  the  testator's  bounty,  against  the 
expense  and  other  incidents  of  fruitless  or  unnecessary  litiga- 
tion. 

The  information  presents  the  question,  whether  the  pro- 
vision of  the  will  in  reference  to  the  battery  is  not,  in  effect, 
an  absolute  gift  of  the  vessel  to  the  state,  and  invites  an  issue, 
and  asks  a  decision  on  that  point.  An  adjudication  favorable 
to  the  claim  of  the  state  on  that  question  would,  of  course, 
render  it  unnecessary  to  consider  whether  the  alleged  condi- 
tion, that  the  battery  be  finished  for  a  sum  not  to  exceed 
$1,000,000,  be  an  impossibility  or  not. 

If  the  Attorney-General  is  right  on  this  ]  oint,  and  the 
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provision  is  to  be  construed  as  an  absolute  gift  to  the  state, 
why  should  the  state  be  put  to  the  expense  and  trouble  of  a 
litigation  on  the  subject  of  a  condition  which  does  not  exist  ? 
In  cases  of  charities,  it  has  been  the  practice  of  the  court  to 
determine  the  real  question  between  the  parties  in  the  readi- 
est, most  expeditious,  and  least  expensive  manner.  In 
Attorney- G enteral  v.  Pearson,  3  Meriv.  395,  a  question  being 
made  as  to  what  the  character  of  the  injunction  should  be, 
whether  common  or  special,  there  being  a  suit  at  law  pending, 
Lord  Eldon  said :  "I  do  not  think  that  we  should  have 
occasion  to  disturb  ourselves  with  any  question  on  the  prac- 
tice of  the  court  as  to  this  being  the  case  of  a  common  or 
special  injunction,  and  so  forth ;  because,  taking  it  to  be  a 
trust,  in  the  nature  of  a  charity,  for  religious  purposes,  I 
conceive  that  the  court  is  in  the  constant  habit,  in  such  cases, 
of  saying  that,  provided  it  sees  any  way  of  deciding  the 
points  at  issue,  it  will  not  allow  the  parties  to  go  to  trial, 
but  will  itself  find  the  means  of  putting  the  matter  into  a 
course  which  will  save  all  the  expense  of  such  proceeding. 
And,  if  it  should  turn  out  to  be  clear,  upon  the  bill  and 
answer,  that  a  certain  portion  of  the  legal  trust  estate  is 
vested  in  the  plaintijff,  and  a  certain  other  portion  in  the 
defendants,  I  take  it  to  be  quite  within  the  compass  of  the 
court's  jurisdiction  to  say,  I  will  put  the  parties  exactly  in 
the  same  condition  as  to  the  point  at  issue,  as  if  there  had 
been  a  trial,  judgment,  and  execution  at  law."  See,  also, 
Rochester  v.  Attorney- General,  2  Bra.  P.  C  287. 

It  is  incumbent  on  the  court,  in  cases  such  as  the  present, 
to  adopt  the  like  reasonable  course. 

In  justice  to  the  parties,  the  question  just  referred  to, 
whether  the  provision  is  to  be  construed  as  an  absolute  gift  or 
not,  should  be  passed  upon  by  the  court  before  the  cause 
proceeds  further,  and  I  conceive  it  to  be  my  duty  to  stay  the 
original  suit  to  that  end.  The  stay  will,  of  course,  be  modi- 
fied so  as  to  be  confined  to  so  much  of  the  suit  as  relates  to 
the  provision  of  the  will  in  respect  to  the  battery. 

The  motion  to  dissolve  is  denied. 
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The  Attorney-General  ex  rel.  Gloucester  City  vs. 
Brown  and  another.* 

1.  The  jurisdiction  of  courts  of  equity  to  redress  the  grievance  of  pub- 
lic nuisances  by  injunction  is  undoubted,  and  clearly  established.  But 
it  is  well  settled  that,  as  a  general  rule,  equity  will  not  interfere  where 
the  object  sought  can  be  as  well  attained  in  the  ordinary  tribunals. 

2.  Because  the  remedy  by  indictment  is  so  efficacious,  courts  of  equity 
entertain  jurisdiction  in  such  cases  with  great  reluctance,  whether  their 
intervention  is  invoked  at  the  instance  of  the  Attorney-General,  or  of  a 
private  individual  who  suffers  some  injury  therefrom  distinct  from  that  of 
the  public,  and  they  will  only  do  so  where  there  appears  to  be  a  necessity 
for  the  interference. 

3.  The  obstruction  of  a  highway,  which  not  only  is  not  used,  but  cannot 
be  used,  is  not  the  sort  of  grievance  which,  under  its  juri.sdiction  over 
public  nuisances,  this  court  will  undertake  to  redress  by  injunction. 

4.  Tliis  court  will  not  interfere  by  injunction  in  the  matter  of  an  ob- 
struction to  a  highway,  where  the  highway  has,  for  a  long  period  of  time,, 
been  disused,  and  where  the  inconvenience  to  the  public  occasioned  by 
the  obstruction  is  so  inconsiderable — being  at  most  the  necessity  of  mak- 
ing a  slight  detour. 

5.  Where,  upon  an  information  to  restrain  the  erection  of  a  building  in 
a  public  highway,  it  appears  that  the  public  authorities  have  failed  to  take 
any  action  for  seventeen  days,  and  that  no  irreparable  or  even  serious  in- 
jury appears  to  have  been  done,  or  to  be  about  to  be  done,  which  should 
induce  the  action  of  this  court  in  the  matter,  but  the  case  presents  merely 
the  features  of  an  unwarranted  occupation  of  part  of  a  public  highway, 
disused  but  not  abandoned,  to  its  complete  obstruction — an  invasion  of  the 
public  right,  unattended,  however,  with  any  considerable  public  inconven- 
ience— the  jurisdiction  of  this  court  will  not  be  exercised. 


Motion  to  dissolve  injunction  on  information  and  answer. 

Mr.  P.  L.  Voorhees,  for  the  motion. 

Mr,  Alfred  Hugg,  contra. 

The  Chancellor. 

This  is  an  information,  filed  by  the  Attorney-General,  at 
the  relation  of  the  corporation  of  Gloucester  City. 

*  Cited  in  Atfy-Gen.  v.  D.  &  B.  B.  E.  B.  Co.,  12  C.  E.  Gr.  25. 
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It  appears,  from  its  statements,  that  in  1835,  a  public  road 
leading  from  the  Woodbury  road  or  Broadway,  to  the  road 
known  as  the  "old  CoUiugs  road,"  was  laid  out  in  Camden 
county  under  the  road  act.  This  highway  is  known  as  the 
"  Champion  road/'  and  so  much  of  it  as  is  between  Newtown 
creek  and  Broadway  is  now  within  the  corporate  limits  of 
Gloucester  City.  The  road  was  opened  in  1837,  and  ever 
since  then  it  has  been  a  public  highway,  as  it  still  is. 

The  information  states  that  Brown  (Learning  being  the  per- 
son employed  by  him  for  the  purpose,)  is  building  on  a  part 
of  this  road,  in  Gloucester  City,  two  or  more  brick  dwelling- 
houses  immediately  on  and  across  the  road,  and  that  this*  is  a 
complete  obstruction  to  the  use  of  the  road  by  the  public,  and 
therefore  a  public  nuisance.  It  prays  an  injunction  to  re- 
strain them  from  proceeding  with  the  erection  of  the  build- 
ings. On  the  filing  of  the  information  an  injunction  was  or- 
dered, and  issued. 

The  defendants  have  answered.  They  admit  the  laying 
out  and  opening  the  road,  and  that  part  of  it  is  within  the 
corporate  limits  of  Gloucester  City,  as  stated  in  the  informa- 
tion, and  state  that  the  road  was  used  as  a  public  highway  up 
to  about  June  1st,  1870,  when  the  bridge  in  the  road  over 
Newtown  creek  was  washed  away  and  destroyed;  that  the 
board  of  chosen  freeholders  of  the  county  have  hitherto  neg- 
lected and  refused,  as  they  still  do,  to  rebuild  or  repair  the 
bridge,  and  that  since  the  bridge  was  destroyed  the  road  has 
ceased  to  be  used  as  a  public  highway,  or  to  be  worked  or  re- 
paired as  such,  and  has  fallen  into  disuse,  and  been  abandoned 
and  not  used. 

It  is  admitted  by  the  answer  that  Brown  intends  to  build 
the  houses  as  alleged  in  the  information,  and  it  states  that  he 
had,  when  the  information  was  filed,  progressed  so  far  with 
the  erection  of  the  houses  complained  of,  that  the  cellars 
were  dug  and  the  foundations  laid,  and  the  walls  of  the 
houses  laid  and  raised  to  the  height  of  one  story  and  more. 
It  is  denied  by  the  answer  that  the  erection  of  the  houses 
must  or  will,  necessarily  and  unavoidably,  obstruct  and  render 
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impassable  the  Champion  road,  for  the  citizens  of  the  state, 
or  of  Gloucester  City,  or  persons  residing  near  the  road,  or 
Avili  be  to  their  injury;  or  that  the  erection  of  the  houses  will 
be  an  irreparable  injury  and  public  nuisance,  or  a  wrong  or 
injury  to  any  body,  or  will  be  a  nuisance  at  all.  The  answer 
further  states  that  the  road,  from  a  short  distance  after  it 
leaves  Woodbury  road,  or  Broadway,  runs,  and  is  laid  over, 
upon  and  through  the  lands  of  Brown,  in  Gloucester  City, 
until  it  reaches  or  crosses  Xewtown  creek,  and  that  Brown 
owns  and  is  possessed  of  the  lauds  upon  and  on  both  sides  of 
the  road,  and  that  the  road  is  opened  in,  aud  upon,  and 
through  the  lauds  of  Brown,  around  aud  by  the  houses;  aud 
that  the  road  and  the  rights  of  the  citizens  of  thLs  state,  aud 
of  Gloucester  City,  to  travel  and  pass  along  the  road  are  not 
in  any  way  obstructed  by  the  erection  of  the  houses.  The 
answer  alleges  that  the  Attorney-General  aud  the  relators, 
from  the  time  when  Brown  agreed  with  Leamiug  for  the 
building  of  the  houses  by  the  latter,  had  full,  actual,  and 
ample  knowledge  and  notice  of  the  agreement,  and  the  inten- 
tion of  the  defendants  to  build  the  houses,  and  did  not  in  any 
way  interfere  with  or  oppose  them  during  all  the  time  the 
defendants  were  purchasing  and  carting  the  materials  for 
them,  digging  the  cellars  and  laying  the  foundation,  and  lay- 
ing and  raising  the  wall  to  a  height  above  the  first  story,  or 
object  to  the  defendants  doing  any  of  those  things;  and  the 
defendants  claim  that  the  Attorney-General  and  the  relators 
are  estopped  from  claiming  or  having  the  assistance  of  this 
court  to  prevent  the  completion  of  the  houses.  The  answer 
also  insists,  that  the  relators  have  no  right  to  appear  in  this 
suit  in  that  capacity,  and  that,  by  their  charter,  they  have  full 
power  to  remove  nuisances  aud  obstructions  to  or  on  the 
streets  of  Gloucester  City,  and  that  there  exists  a  complete 
remedy  at  law  in  the  premises. 

The  jurisdiction  of  courts  of  equity  to  redress  the  griev- 
ance of  public  nuisances  by  injunction,  is  undoubted  and 
clearly  established;  but  it  is  well  settled  that,  as  a  general 
rule,  equity  will  not  interfere,  where  the  object  sought  cau  be 
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as  well  attained  .in  the  ordinary  tribunals.  Atfy-Gen.  v.  N. 
J.  R.  R.  Co.,  2  Green' 8  Ch.  136;  Jersey  City  v.  City  of  Hud- 
son, 2  Beas.  426;  AW y- Gen.  v.  Heishon,  3  C.  E.  Green  410; 
Morris  &  Essex  F.  R.  Co.  v.  Prudden,  5  C.  E.  Green  532 ;  High 
on  Injunctions,  §  521.  And  because  tlie  remedy  by  indict- 
ment is  so  efficacious,  courts  of  equity  entertain  jurisdiction 
in  such  cases  with  great  reluctance,  whether  their  intervention 
is  invoked  at  the  instance  of  the  Attorney-General,  or  of  a 
private  individual  who  suffers  some  injury  therefrom  distinct 
from  that  of  the  public,  and  they  will  only  do  so  where  there 
appears  to  be  a  necessity  for  their  interference.  Rowe  v.  The 
Granite  Bridge  Corporation,  21  Piek.  347;  M.  &  E.  R.  R. 
Co.  V.  Prudden,  supra.  The  jurisdiction  of  the  Court  of 
Chancery  with  regard  to  public  nuisances,  is  founded  on  the 
irreparable  damage  to  individuals,  or  the  great  public  injury 
which  is  likely  to  ensue.     3  DanieWs  Ch.  Pr.  1740. 

It  appears  in  the  case  now  before  the  court,  that  the  road 
or  street  in  which  the  buildings  are  being  erected,  is  within 
the  corporate  limits  of  Gloucester  City;  that  it  has  been 
disused  for  a  considerable  length  of  time,  ever  since  its  con- 
tinuity was  destroyed  by  the  destruction  of  the  bridge  over 
the  creek,  which  was  more  than  three  years  ago;  and  that 
the  public  are  enabled  to  use  it,  if  they  see  fit,  by  availing 
themselves  of  the  road  over  Brown's  land,  on  three  sides  of 
the  block,  on  the  fourth  side  of  which,  on  the  Champion 
road,  the  buildings  are  being  erected ;  that  is,  the  continuity 
is  maintained  by  going  around  the  block  or  square  of  lots. 

Under  these  circumstances,  there  is  surely  no  injury  to  the 
public  by  the  obstruction  complained  of,  which  this  court 
should  be  called  upon,  by  the  use  of  its  extraordinary  power, 
to  redress.  The  road,  from  the  place  of  the  obstruction,  is 
incapable  of  being  used  to  go  beyond  the  creek,  and  its  use 
has  been  abandoned  accordingly.  The  public  authorities  have 
not  only  not  rebuilt  the  bridge  for  these  three  years,  but  the 
road  has  not  been  worked  for  that  period.  All  the  land,  on 
both  sides  of  the  road,  between  the  place  of  obstruction  and 
the  creek,  is  owned  and  occupied  by  the  defendant.  Brown. 
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The  suit  is  brought,  on  the  ground  of  the  injury  to  the 
public  at  large.  The  circumstances  are  not  such  as  to  induce 
the  court  to  interfere.  The  obstruction  of  a  highway,  which 
not  only  is  not  used,  but  cannot  be  used,  is  not  the  sort  of 
grievance  wiiicli,  under  its  jurisdiction  over  public  nuisances, 
this  court  will  undertake  to  redress  by  injunction.  Gilbert  v. 
Mwris  Canal,  4  Halst.  Ch.  505  ;  High  on  Injunctions,  §  526  ; 
Morris  &  Essex  R.  JR.  Co.  v.  Frudden,  supra.  And  the 
interference  of  the  court  will  be  refused  in  such  a  case 
as  the  present,  where  the  highway  has  for  a  long  period 
of  time  been  disused,  and  where  the  inconvenience  to  the 
public  in  the  use  of  it,  occasioned  by  the  obstruction,  is  so 
inconsiderable,  being  at  most  merely  the  necessity  of  making 
a  slight  detour. 

Indeed,  it  does  not  appear  from  the  information,  except 
inferentially,  that  the  public  will  be  in  anywise  incommoded 
by  the  obstruction.  Although  it  speaks  of  the  road  as  a 
public  highway,  and  of  the  right  of  the  people  to  use  it  as 
such,  the  information  does  not  state  that  it  ever  has  been  so 
used.  And  although  it  states  that,  by  the  erection  of  the 
houses,  the  road  must  necessarily  and  unavoidably  be  entirely 
obstructed  and  rendered  impassable  for  the  citizens  and  in- 
habitants of  this  state,  and  particularly  for  the  relators,  and 
all  other  persons  residing  near  the  road,  who  will  be  deprived 
of  so  much  of  it  as  shall  be  used  for  the  erection  of  the 
houses,  and  that  the  erection  of  the  houses  will  be  to  the 
wrong  and  injury  of  all  the  citizens  and  inhabitants  of  this 
state,  and  particularly  of  the  relators,  the  corporation  of  Glou- 
cester City,  and  will  be  an  irreparable  injury  and  public  nui- 
sance, it  nowhere  directly  alleges  that  the  public  travel  will 
be  prevented  or  seriously  incommoded  thereby,  or  incom- 
moded at  all  ;  nor  does  it  show,  or  make  any  attempt  to 
show,  wherein  the  irreparable  character  of  the  injury  to  public 
right  consists. 

That  the  case  is  not  one  of  great  necessity,  is  evidenced  by 
the  fact  that  the  Attorney-General  and  the  relators  have  stood 
by  and  seen  the  preparations  made  for  those  buildings,  tlie 
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materials  put  upon  the  ground,  the  excavation  for  the  cellars, 
the  building  of  the  foundation  walls,  and  the  laying  aud 
raising  of  the  walls  of  the  houses  to  a  height  above  the  first 
story,  before  making  any  application  to  this  court  for  its 
injunction  against  what  is  now  proceeded  against  as  a  public 
nuisance.  They  appear  to  have  permitted  the  work  to  go  on 
for  seventeen  days,  before  they  applied  to  this  court  for  its 
aid,  or  invoked  its  action.  Why  such  delay,  if  the  public 
were  inconveiiiciu-ed  by  the  obstruction? 

The  remedy  at  law  is  adequate,  under  the  circumstances  of 
this  case.  No  pressing  necessity  for  the  action  of  the  court 
appears  to  exist ;  no  irreparable  or  even  serious  injury  appears 
to  have  been  done,  or  to  be  about  to  be  done,  which  should 
induce  this  court  to  act  in  the  matter;  but  the  case  presents 
merely  the  features  of  an  unwarranted  occupation  of  part  of 
a  public  highway,  now  disused,  (but  not,  so  far  as  appears, 
abandoned,)  to  its  complete  obstruction;  an  invasion  of  the 
public  right,  unattended,  howevei*,  with  any  great  or  con- 
siderable public  inconvenience.  As  such,  it  is  not  a  case 
calling  for  the  exercise  of  the  jurisdiction  of  this  court. 

The  opinion  expressed  on  this  point,  renders  it  unnecessary 
to  pass  upon  the  other  questions  discussed  in  the  argument. 

The  injunction  will  be  dissolved,  but  without  costs. 


Pollock  and  wife  vs.  Keasbey  and  Man. 

Where  under  a  written  agreement  entered  into  by  tbe  mortgagees  and 
mortgagors,  trustees  were  appointed  to  take  title  to  the  lands  by  purchase 
at  a  sheriff's  sale  under  a  foreclosure  by  one  of  the  mortgagees,  and  to 
sell  them  in  accordance  with  a  given  plan,  and  upon  certain  terms  and 
conditions  detailed  in  tlie  agreement,  the  sales  made  by  the  trusttes  will 
not  be  set  aside  at  the  instance  of  the  mortgagors,  on  tlie  ground  that  tlie 
property  was  worth  much  more  (according  to  the  speculative  valuations  of 
witnesses)  than  it  brouglit,  and  that  the  times  and  terms  of  the  sales  were 
prejudicial,  where  it  appears  that  they  were  made  in  accordance  with  tlie 
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terms  of  the  agreement,  and  with  powers  subsequently  vested  in  the  trustees 
by  all  the  parties  in  interest,  in  the  exercise  of  a  wLse  and  legal  discretion, 
and  for  the  best  interest,  under  the  circumstances,  of  all  concerned. 


On  bill,  answer,  and  proofs.     Application   for   injunction. 
Mr.  J.  F.  McGee,  for  complainants. 
Mr.  A.  Q.  Keasbey,  for  defendants. 

The  Chancellor. 

The  complainants  seek  to  set  aside  the  sale  made  by  the 
defendants,  trustees,  of  certain  premises  situate  between  New- 
ark and  Elizabeth. 

A  suit  which  was  pending  in  this  court  for  the  foreclosure 
of  a  certain  mortgage  upon  the  premises  for  §100,000,  gold, 
and  interest,  given  by  the  complainants  to  the  firm  of  Drexel, 
Morgan  &  Co.,  to  which  suit  certain  other  mortgagees  of  the 
same  property  were  made  defendants,  terminated  about  the 
14th  of  April  last,  in  an  arrangement,  evidenced  by  a  written 
agreement  between  all  the  parties,  for  the  ultimate  disposition 
of  the  mortgaged  premises  in  a  manner  best  calculated  to 
realize  their  value. 

The  plan  adopted  was  a  sale  by  trustees,  who  should  be 
empowered  to  take  title  by  purchase  at  once  from  the  sheriff, 
under  the  execution  in  the  suit  above  referred  to,  and  there- 
after cause  the  premises  to  be  sold,  under  the  direction  of  a 
firm  of  auctioneers  of  the  city  of  New  York  named  in  the 
agreement,  or  some  other  prominent  real  estate  auctioneer, 
and  sell  in  such  parts  as  might  seem  to  them  and  the  auc- 
tioneer to  be  best.  The  sale  was  to  take  place  during  the 
month  of  June,  1872.  The  trustees  were  to  make  the  neces- 
sary arrangements  and  agreements  with  the  auctioneer,  who 
should  conduct  the  sale,  and  make  all  proper  preparations 
therefor,  in  the  same  manner  as  he  had  been  accustomed  to 
do  in  making  sales  of  a  like  character  in  the  city  of  Eliza- 
beth and  vicinity.  The  trustees  were  to  superintend  and 
personally  be  present  at  the  sale  or  sales,  and  when,  in  their 
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judgment,  or  in  that  of  the  auctioneer,  the  property  should 
not  be  bringing  sufficiently  remunerative  prices,  they  were  to 
stop  the  sale  and  adjourn  to  a  later  day,  when  it  should  be 
renewed  in  like  manner,  and  so  on  until  the  premises  should 
all  be  sold,  or  so  much  thereof  as  should  be  necessary  to 
satisfy  the  purposes  of  the  agreement ;  provided  that  such 
sales  should  not  be  delayed  beyond  the  1st  day  of  July,  then 
next.  The  sale  was  to  be  upon  the  following  terms,  as  regards 
payments :  twenty-five  per  cent,  of  the  purchase  money  to  be 
paid  in  cash  ;  fifty  per  cent.,  at  the  purchaser's  option,  by 
first  mortgage,  payable  at  or  before  one  year  from  date  ;  and 
the  balance,  twenty-five  per  cent.,  at  the  purchaser's  option, 
by  second  mortgage,  payable  at  or  before  two  years  from 
date.  All  the  terms  and  conditions  of  the  sale  were  to  be 
according  to  the  usual  custom  of  the  auctioneer.  The  pro- 
ceeds of  sale  were  to  be  disposed  of  by  the  trustees,  as  fol- 
lows :  First.  Out  of  the  cash  receipts,  to  pay  the  taxed  costs 
of  the  suit  above  referred  to,  the  sheriff's  execution  fees 
therein,  the  conveyancer's  fees,  and  auctioneer's  expenses  in 
carrying  out  the  auction  sale.  Second.  To  pay  ofP  the  ex- 
isting mortgages  on  the  premises,  prior  in  lien  to  the  mort- 
gage encumbrance  of  Drexel,  Morgan  &  Co.  Third.  To  pay 
the  balance  of  the  cash  to  the  last  named  firm,  in  extinguish- 
ment of  their  claims  secured  by  their  mortgage,  as  far  as  the 
cash  would  go ;  then  to  pay  the  balance  still  due  to  them, 
after  the  application  of  such  cash  proceeds,  by  a  sufficient 
number  of  the  first  or  second  mortgages,  or  of  both,  at  their 
option,  as  they  should  select.  Fourth.  To  pay  Addison 
Brown  the  amount  of  his  mortgage,  with  and  from  any 
remaining  first  or  second  mortgages,  at  his  option.  Fifth.  To 
pay  Morton,  Bliss  &  Co.  the  amount  due  on  their  mortgage, 
out  of  any  of  tlie  first  or  second  mortgages  then  remaining. 
Sixth.  To  pay,  out  of  the  balance  of  the  remaining  mortgages, 
$3500  to  Drexel,  Morgan  &  Co.,  for  their  expenses,  counsel 
fees,  &c.,  in  the  suit  above  referred  to,  and  in  carrying  out 
the  arrangement ;  and  such  further  sum  as  might  be  required 
for  the  fees  and  charges  of  the  trustees,  under  the  agreement. 
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Under  this  agreement,  Messrs.  A.  Q,.  Keasbey  and  E.  A. 
S.  Man,  the  former  the  solicitor  of  Drexel,  Morgan  &  Co., 
and  the  latter  the  counsel  of  Addison  Brown  (and  in  making 
the  arrangement  above  set  forth,  attorney  of  the  complainants 
in  this  suit),  were  appointed  trustees,  and  entered  upon  their 
duties  accordingly. 

In  pursuance  of  the  provisions  of  the  agreement  in  that 
behalf,  the  mortgaged  premises  were  sold  by  the  sheriff  and 
j)urchased  by  the  trusteesi. 

The  trustees,  before  the  sale  by  the  sheriff  to  them,  pro- 
ceeded to  advertise  the  property,  and  to  make  such  arrange- 
ments as  would  enable  them  to  execute  their  trust  to  the  best 
advantage  of  all  concerned.  They  advertised  the  property 
to  be  sold  on  the  27th  day  of  June,  1873.  On  that  day, 
after  selling  a  considerable  portion,  the  sale  was  adjourned  at 
the  request  of  Messrs.  Man,  Brown,  and  Pollock,  for  the 
reason  that  the  property  was  not  bringing  prices  satisfactory 
to  them.  Mr.  Keasbey,  the  other  trustee,  was  opposed  to  the 
adjournment,  upon  the  ground  that  the  property  was  bringing 
very  good  prices,  and  because  the  trustees  were  bound,  by  the 
agreement  under  which  they  were  acting,  to  close  the  sale  of 
tlie  property  before  the  1st  day  of  July,  then  next.  An 
agreement,  however,  was  entered  into  between  the  parties,  all 
of  whom  were  present  in  person,  or  by  their  representatives, 
by  which  the  sale  was  adjourned  to  the  10th  day  of  July. 
Further  advertisement  was  made,  and  on  the  10th  the  sale 
was  resumed,  but  the  attendance  was  small,  and  the  bidders 
but  few,  and  after  selling  two  or  three  lots,  at  low  and  ut)- 
sutisfactory  prices,  the  sale  was  stopped  at  the  instance  of 
Mr.  Man,  and  a  further  adjournment  requested.  This  was 
acceded  to,  but  witli  the  express  agreement  and  understand- 
ing however,  that  tlie  adjournment  should  be  a  final  one, 
and  to  that  end  should  be  to  such  a  day  as  should  be  fixed 
by  Mr.  Pollock  himself,  or  by  the  auctioneer  at  his  instance, 
and  that  on  the  day  which  should  be  so  fixed,  the  property 
should  be  sold  absolutely  and  without  reservation. 
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On  the  last  named  day,  the  efforts  to  procure  the  attend- 
ance of  persons  to  purchase  the  property  having  been  re- 
newed and  continued  up  to  the  day  of  sale,  the  trustees 
proceeded  to  sell  the  balance  of  the  property.  After  selling 
a  few  lots  separately,  there  remained  a  considerable  tract  of 
land — about  eleven  acres  in  all — upon  which  was  a  mortgage 
of  about  $27,500,  held  by  Mahlon  Mulford.  The  prices 
which  had  been  obtained  for  the  property  which  had  been 
sold  in  separate  lots  on  that  day,  were  not  such  as,  in  the 
opinion  of  the  trustees,  to  justify  them  in  putting  up  the 
eleven  acres  in  lots  or  small  parcels,  and  they  therefore,  on 
consultation,  agreed  that  the  tract  should  be  set  up  in  .one 
parcel,  and  sold  subject  to  the  Mulford  mortgage  and  the 
taxes  and  assessments  to  which  it  was  subject.  The  taxes 
and  assessments  amounted  to  about  $20,000.  These  eleven 
acres,  it  will  be  seen,  were  encumbered  by  mortgage  and  tax 
and  assessment  liens,  to  the  amount  of  about  $47,000.  The 
tract  was  accordingly  put  up  in  one  parcel,  and  was  pur- 
chased by  a  Mr.  Thomas,  acting  for  Drexel,  Morgan  &  Co., 
at  $1000  over  and  above  the  encumbrances. 

On  the  day  of  the  first  sale,  a  part  of  the  property,  situate 
on  Broad  street  and  North  avenue,  was  put  up  for  sale,  free 
from  taxes  and  assessments.  This  was  done  because  it  would 
thus  sell  better,  and,  as  insisted  by  the  trustees,  by  and 
with  the  concurrence  and  consent  of  all  parties.  The  entire 
amount  realized  by  the  sales,  was  about  $80,000. 

The  ground  on  which  the  complainants  ask  that  the  sale 
be  set  aside,  is  inadequacy  of  price;  to  which  they  insist,  the 
action  of  the  trustees  in  selling  the  lots  before  referred  toon 
Broad  street  and  North  avenue,  free  from  taxes  and  assess- 
ments, and  in  selling  the  tract  of  eleven  acres  in  one  parcel, 
together  with  a  change  in  the  terms  of  sale  made  on  the 
ground,  on  the  first  day,  largely  conduced.  By  the  change 
of  terms  just  referred  to,  the  terms  of  sale  as  to  credit,  which 
had  been  stated  in  the  pamphlet  published  by  the  trustees  to 
advertise  the  property,  as  twenty-five  per  cent,  in  one  year, 
and  fifty  per  cent,  in  two  years,  were  reversed  in  order  to 
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comply  with  tlie  requirements  of  the  agreement  in  that 
resjject.  The  statement  of  the  terms  in  the  pamphlet  was 
erroneously  made,  by  mistake,  and  Drexel,  Morgan  &  Co. 
refused  to  permit  them  to  stand  as  in  the  pamphlet. 

No  fraud  is  charged  upon  the  trustees  in  this  transaction. 
Their  integrity  and  fairness  of  intention  are  in  no  wise 
impugned  or  questioned.  In  putting  the  property  into  market, 
they  complied  with  their  obligations  to  the  fullest  extent.  If 
there  was  a  disapi)ointment  as  to  the  prices  the  pro[)erty  brought, 
it  was  not  attributable  to  any  omission  of  theirs  in  this  respect. 
Their  expenditures  in  this  direction  amounted  to  over  $4000, 
and  they  appear  to  have  been  very  judiciously  made.  All 
the  appliances  for  promoting  and  insuring  the  success  of  the 
sale  were  called  into  requisition,  and  there  is  no  room  for  any 
complaint  on  this  score.  On  the  first  day  there  were  present, 
drawn  there  by  the  means  and  appliances  which  the  trustees 
had  used  for  the  purpose,  a  large  assembly  of  persons,  num- 
bering five  or  six  hundred  ;  and  sales  were  made  to  the 
amount  of  over  $33,000.  The  property  so  sold  is  valued,  in 
the  estimate  of  one  of  the  complainants'  witnesses,  at  about 
$45,000,  and  none  of  them  estimate  it  as  being  worth  more 
than  $63,000. 

It  may  be  remarked,  in  passing,  that,  judging  from  the 
results  of  subsequent  efforts  to  sell  the  property,  it  may  well 
be  doubted  whether  it  would  not  have  been  best  to  have 
taken  the  advice,  and  followed  the  judgment  of  Mr.  Keasbey, 
and  to  have  completed  the  sale  of  the  property  on  that  day. 

The  sale  of  the  10th  of  July  was  properly  advertised.  The 
trustees  made  very  special  efforts  to  attract  persons  to  the  sale 
of  the  23d  of  July,  and  were  so  successful,  that  there  was  a 
large  attendance.  The  proj^erty  consisted  of  about  twenty- 
five  acres  of  land,  lying  between  Newark  and  Elizabeth, 
about  a  mile  from  the  latter  city,  unimproved,  except  by  the 
paving  of  part  of  the  streets  on  which  it  is  located.  There 
was  not,  and  liad  not  been,  for  two  years,  any  demand  for 
vacant  lots  in  that  vicinity.  The  complainants  value  the 
property  at  about  $600,000,  and  state  that  they  have  never 
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heard  any  one  value  it  at  less  than  $250,000.  Their 
witnesses,  however,  examined  with  reference  to  this  motion, 
value  it  variously  at  from  $153,000  to  $254,000.  It  is 
noticeable  that  none  of  them  goes  so  far  as  to  say  that  such 
prices  could  now  be  got  for  it.  But  they  all  admit  that  there 
is  no  demand  for  such  property ;  that  the  market  is,  and  has 
been  very  dull;  that  the  prices  which  they  fix  in  their  valua- 
tion could  not  have  been  obtained  at  the  time  of  the  sale, 
could  not  now  be  got,  nor  is  there  any  prospect  of  getting 
them  in  the  near  future.  On  cross-examination,  they  state 
the  value  of  the  property,  by  the  acre,  to  be  from  $4000  to 
$5000,  subject  to  the  assessments;  but  it  does  not  appear 
that,  in  their  judgment,  such  prices  could  be  got.  The  valua- 
tions of  these  witnesses  are,  manifestly,  merely  speculative. 
The  efforts  which  were  made  by  the  trustees  to  sell  this 
property,  and  their  results,  satisfy  my  mind  that  the  prices 
fixed  by  these  witnesses  are  very  far  beyond  what  could  be 
realized. 

But  the  complainants  allege  that  the  property  brought 
smaller  prices  than  it  otherwise  would  have  brought,  through 
the  change  of  the  terms  of  sale  on  the  first  day.  This,  it  is 
claimed,  had  a  damaging  effect  upon  the  sale.  I  am  not  able 
to  see  how  it  could  have  prejudiced  it.  The  more  liberal 
the  terms,  the  greater  the  number  of  bidders  who  would  be 
attracted  to  the  sale.  It  is  true,  there  are  in  the  case  opinions 
of  persons  on  this  subject,  to  the  effect  that  this  change  had 
an  injurious  effect  upon  the  bidders;  but  the  only  instance 
adduced  is  that  of  a  person  who,  in  his  evidence  in  this  suit, 
gave  as  his  reason  for  ceasing  to  bid,  one  entirely  different 
from  this.  The  change  in  the  terms  was  made  because  the 
trustees  were  bound  by  the  agreement,  and  Drexel,  Morgan 
&  Co.  insisted,  as  they  had  a  right  to  insist,  on  the  terms  fixed 
by  it. 

The  change  made  upon  the  ground,  on  the  first  day,  in 
respect  to  the  encumbrance  of  taxes  and  assessments  upon 
part  of  the  property,  was,  it  is  insisted,  also  prejudicial  to  the 
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sale.  In  the  first  place,  what  was  done  in  this  respect,  was 
done,  as  it  appears,  by  consent  of  all  parties  in  interest,  and 
for  their  mutual  benefit ;  and  in  the  next  place,  the  change  of 
which  complaint  is  made,  was  evidently  and  undoubtedly 
promotive  of  the  interests  of  all  parties. 

The  remaining  ground  of  complaint  is,  that  the  tract  of 
eleven  acres  was  put  up  as  a  whole.  The  prices  which  the 
part  of  the  property  which  had  been  sold  in  parcels  that  day, 
had  brought,  were  so  low  as  to  satisfy  the  trustees,  and  I 
think  reasonably,  that  they  would  incur  risk  in  selling  these 
eleven  acres  free  of  the  Mulford  mortgage.  At  the  prices  of 
that  day,  it  was  evidently  very  doubtful  whether  it  would 
bring,  if  sold  iu  parcels,  enough  to  cover  the  amount  of  that 
mortgage.  The  trustees  would  have  been  bound,  if  they 
had  sold  it  in  lots  or  small  parcels  free  from  the  mortgage, 
to  have  conveyed  accordingly,  and  for  any  deficit  between 
the  prices  realized  and  the  amount  due  on  that  mortgage, 
must  have  had  recourse  to  the  funds  obtained  from  the  sales 
of  the  former  days.  They,  therefore,  in  the  exercise  of  their 
discretion,  and  upon  due  consultation  as  appears  from  the 
evidence,  determined  to  put  up  the  property  as  a  whole, 
subject  to  the  Mulford  mortgage  and  to  the  taxes  and  assess- 
ments upon  it.  They  were  clothed  by  the  agreement,  with 
discretion  as  to  the  manner  in  which  the  whole  property 
should  be  sold.  They  were  to  sell  it  in  such  parcels  as 
might  seem  to  them  and  the  auctioneer  to  be  best.  They 
appear  to  have  acted  with  deliberation,  and  to  have  exercised 
their  discretion  with  a  disposition  to  deal  fairly  by  all  parties. 
It  is  insisted  that  they  ought,  in  the  exercise  of  a  legal 
discretion,  to  have  adjourned  the  sale  when  it  was  found 
that  the  property  would  not  bring  prices  to  correspond  with 
the  expectations  of  the  parties  to  the  agreement.  But,  on 
this  head,  there  are  two  considerations.  First.  They  were 
bound  by  the  terms  of  the  trust  to  close  the  sales  in  June, 
and  they  had  adjourned  the  sale  to  the  10th  and  23d  of  July, 
only  by  consent  of  all  the  parties;  and  on  the  last  named 
day,  the    consent  of  all   parties   to  a   further  adjournment 
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could  not  be  got.  A  part  of  the  agreement  in  reference  to  the 
last  adjournment  was,  that  on  the  23d,  the  property  should  be 
sold  at  the  best  price  it  would  bring,  whatever  that  might  be, 
and  that  the  sale  of  that  day  should  be  of  the  whole  remainder 
of  the  property,  without  reservation.  In  the  next  place, 
there  was  no  prospect  of  better  prices  at  a  future  day. 

The  trust  was  a  trust  to  sell ;  not  a  trust  to  hold  for  a  rise. 
The  obligation  of  the  trustees  was  to  sell  for  the  best  price 
that  could  be  got  with  proper  public  notice.  The  prices 
which  the  property  brought  are  the  best  evidence  of  what  it 
was  worth.  It  was  worth  what  it  would  bring,  and  no  more. 
If  the  prices  have  not  equalled  the  expectation  of  the  parties, 
it  is  to  be  attributed  to  the  state  of  the  real  estate  market. 

I  do  not  think  that  any  claim  can  be  laid  to  the  equitable 
interference  of  the  coui't,  upon  the  ground  of  inadequacy  of 
price.  Not  only  were  the  sales  conducted  fairly,  but  the 
mortgagees,  Drexel,  Morgan  &  Co.,  disclaiming  any  desire  to 
reap  any  undue  advantage  from  their  purchases,  proffer  them- 
selves ready,  not  only  to  convey  all  the  land  bought  by 
them,  but  to  purchase  and  convey  all  that  was  bought  by 
other  persons  not  in  their  interest,  on  receiving  the  amount 
due  them  on  their  mortgage,  and  their  reasonable,  lawful 
disbursements  in  the  premises.  The  mortgagees  whose 
claims  are  subsequent  to  theirs,  although  the  claims  of  those 
mortgagees  were  not  reached  by  the  proceeds  of  the  sales,  do 
not  complain  of  the  proceedings  of  the  trustees. 

To  my  mind,  there  is  no  reason  for  setting  aside  the  sales. 
An  expense  of  nearly  $5000  has  been  incurred  in  advertising 
and  bringing  the  property  into  market.  On  a  re-sale,  a 
further,  and  perhaps  like  amount,  must  be  expended  for  the 
same  purpose.  I  see  no  prospect  of  aiding  the  complainants 
by  a  re-sale  of  this  property;  indeed,  after  a  very  careful 
consideration  of  the  whole  subject,  I  think  there  is  reason  to 
doubt  whether  the  property  could,  within  a  reasonable  time^ 
be  sold  again  to  as  good  advantage. 

The  injunction  is  denied. 
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BosTLEMAN  VS.  BosTLEMAN  and  wife. 

Where  an  ag;ent  for  the  purchase  of  real  estate  ha.s  the  deed  therefor 
made  in  the  name  of  his  wife,  but  tlie  true  consideration  for  tlie  convey- 
ance was  real  estate  of  the  principal,  a  trust  results  in  favor  of  the  prin- 
cipal. Knowledge  by  the  principal  that  the  deed  was  so  made,  and  his 
consent  thereto,  would  not  affect  the  trust. 


On  pleadings  and  proofs. 

Mr.  Bretzjield,  for  complainant. 

Mr.  J.  C.  Besson,  for  defendants. 

The  Chancellor. 

The  bill  is  filed  for  relief  against  the  alleged  fraud  of  the 
defendants,  in  taking  and  holding  title  to  a  certain  farm  in 
Middlesex  county,  of  which  the  complainant  claims  to  be  the 
equitable  owner. 

It  appears  that  the  complainant  at  the  time  of  the  pur- 
chase of  the  farm,  was  the  beneficial  owner  of  eleven  lots  of 
land  in  Hoboken,  the  title  to  which  was  held  by  his  niece, 
Anna  Walter,  in  trust  for  him.  He  claims  that  the  farm 
was  obtained  by  him  from  two  persons,  of  the  name  of  Fu- 
dickar,  mother  and  son,  through  the  defendant  Rudolph, 
who  was  a  land  agent,  in  exchange  for  the  eleven  lots.  He 
states  that  he  directed  that  the  title  to  the  farm  be  taken  in 
the  name  of  his  wife,  Delia,  but  that  afterwards  he  dis- 
covered, to  his  surprise,  that  instead  of  obeying  his  instruc- 
tions, the  defendant  Rudolph  had,  without  his  knowledge 
or  consent,  and  against  his  will,  caused  the  greater  part  of 
the  farm  to  be  conveyed  to  one  Claus  Vonder  Decken,  on 
tlie  alleged  consideration  of  ^10,000,  though  none  was  paid, 
and  the  rest  to  Anna  Walter,  on  the  nominal  consideration 
of  $1,  and  afterwards,  without  complainant's  knowledge  or 
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consent,  and  against  bis  wilJ,  had  caused  Vender  Decken 
and  Anna  Walter  to  convey,  without  consideration,  the  prop- 
erty to  the  defendant  Marie,  Rudolph's  wife,  who  still 
holds  it. 

The  defendants  insist  that  the  complainant  was  enabled  to 
make  the  exchange  by  the  defendant  Rudolph,  who,  being 
about  to  exchange  with  the  Fudickars  ten  lots  in  Hoboken 
belonging  to  his  wife,  at  complainant's  request,  permitted 
him  to  substitute  therefor  his  eleven  lots,  on  the  agreement 
that  the  complainant  should  receive  from  the  defendants 
$1000  in  cash,  to  enable  him  to  go  to  Texas,  where  he  pro- 
posed to  go  into  business,  and  that  the  property  should  be 
conveyed  to  and  held  by  the  defendant  Marie,  in  trust, 
until  it  should  be  sold,  by  the  mutual  consent  of  her  and  the 
complainant,  for  at  least  $15,000,  the  price  realized  to  be 
equally  divided  between  them.  The  complainant  insists  that 
his  eleven  lots  constituted  the  whole  consideration  of  the 
conveyance  of  the  farm  ;  while  the  defendants  insist  that  the 
consideration  was  much  greater,  and  that,  in  addition  to  the 
lots  valued  at  $6100  net,  there  was  paid  on  account  of  the 
consideration  the  sum  of  $4502.71,  made  up  of  a  sum  of 
about  $3800,  due,  as  they  allege,  from  Fudickar  for  certain 
guarantees  made  by  Rudolph  for  him,  and  of  $702.71  in 
cash,  of  the  money  of  the  defendant  Marie ;  the  former 
amount  allowed,  and  the  latter  paid  to  the  Fudickars,  in  the 
transaction. 

The  defendants  allege  that  the  conveyance  of  the  farm  in 
parcels  to  Vender  Decken  and  Anna  Walter,  as  well  as  that 
by  those  persons  respectively,  to  Marie  E.  Bostleman,  was 
with  the  complainant's  knowledge  and  consent.  They  also 
claim  that  for  a  year  the  complainant  acquiesced  in  the  hold- 
ing of  the  title  by  the  defendant  Marie,  in  the  meantime 
occupying  the  farm  and  consenting  to  a  mortgage  put  upon 
it,  part  of  the  amount  of  which  he  received,  but  expended  it 
on  the  farm  in  stocking  and  improving  it. 

The  defendants,  though  they  deny  the  complainant's  state- 
ment as  to  the  transaction  under  consideration,  do  not  deny 
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that  he  had  an  interest  in  the  farm.  They  insist  that  it  is 
not  exclusive,  but  that  the  defendant,  Marie,  has  also  an 
interest  in  it,  as  above  stated.  He  claims  that  the  property 
was  conveyed  to  and  is  held  by  the  defendant  Marie,  through 
fraud.  They  claim  that  it  is  held  by  her,  pursuant  to  agree- 
ment, for  herself  and  the  complainant,  on  the  trust  above 
mentioned. 

If  the  complainant  has  proved  the  case  made  by  him  in 
the  bill,  he  is  entitled  to  the  relief  he  seeks. 

The  first  subject  of  inquiry  in  this  connection,  important 
only,  however,  as  tending  to  show  on  which  side  the  truth 
lies,  is  as  to  how  the  exchange  originated.  The  defendants, 
by  their  answer,  say  that  they  had  negotiated  an  exchange 
with  Fudickar,  of  ten  lots  in  Hoboken,  belonging  to  Ru- 
dolph's wife,  for  the  farm.  In  his  testimony,  Rudolph  says 
the  exchange  was  to  be  the  ten  lots  for  the  farm.  Neither 
in  the  answer,  nor  in  the  testimony  of  Rudolph,  is  it  stated 
what  was  the  value,  or  estimated  value,  of  those  lots;  nor 
is  it  stated  where  or  what  they  were;  nor  is  there  any  proof, 
beyond  the  simple  mention  of  them  as  ten  lots  in  Hoboken 
belonging  to  her,  that  she  had  them.  It  is  worthy  of 
remark,  that  no  witness  is  sworn  on  behalf  of  the  defend- 
ants, except  Rudolph,  The  testimony  of  Fudickar,  with 
whom  the  exchange  was  negotiated,  would  have  been,  if 
available  to  them  for  the  purpose,  valuable  testimony  in 
corroboration  of  their  statement.  But  they  neither  produced 
him  as  a  witness,  nor  made  any  effort  to  obtain  his  testimony. 
Indeed,  although  a  commission  was  issued  to  examine  him, 
and  his  testimony  was  taken  by  the  complainant,  they  did 
not  even  put  a  cross-interrogatory  to  him. 

The  next  question  is  as  to  the  real  consideration  of  the 
conveyance  of  the  farm  by  the  Fudickars.  The  complainant 
alleges  in  his  bill,  and  in  his  testimony,  that  it  was  his  lots, 
and  only  those  lots.  In  this  he  is  fully  corroborated  by  the 
testimony  of  Gustavus  A.  Fudickar,  who  negotiated  the  ex- 
change on  the  part  of  himself  and  his  mother.     He  says,  that 
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he  and  his  mother  were  paid  for  the  farm  by  the  conveyance 
of   the  eleven  lots;    that  no  money  was  paid  by  anybody, 
and  that  he  was  never  indebted  to  the  defendants,  or  either 
of  them;  that  he  received  no  money  from  them,  or  either  of 
them,  and  that  he  never  knew  that  either  of  them  had  any 
interest  in  the  transaction  relating  to  the  exchange. 

The  consideration  stated  in   the  deeds  to  Claus  Vonder 
Decken  and  Anna  Walter  from  the  Fudickars,  is  some  evi- 
dence that  the  price  agreed  to  be  paid  to  the  Fudickars  was 
not  $15,000,  as  defendants  state,  but  rather  $9800,  as  com- 
plainant insists;  the  last  mentioned  sum  being  the  valuation 
which  the  complainant  says  was  put  on  the  lots  in  the  ex- 
change.    It  appears  that  the  farm  was  subject  to  a  mortgage 
of  $3000,  and  the  lots  to  a  mortgage  of  $3700.     He  is  cor- 
roborated in  the  statement  as  to  valuation,  by  the  memoran- 
dum given  to  him  by  Rudolph,  as  complainant  says,  the  day 
after  the  deeds  for  the  farm  were  signed,  which  is  as  follows  : 

Dr. 
To  paid  for  farm,*$9800— 3700,  -        -        -        $6100 

Mortgage  on  farm,         ------       3000 

Sundry  expenses,       ------  500 

$9600 
Cr. 
By  sundry  mortgages,        -         -        -        -         $1290 
By  209  lots  @  $4,  deposit,     -        -        -        -       836 

$2126 

This  is  a  statement,  not  of  contribution  to  the  farm,  but  of 
its  whole  cost. 

Rudolph  says,  the  paper  must  have  been  given  before  any 
deeds  were  signed,  because  the  item  "expenses"  therein  was  an 
average  estimate,  and  also  because  the  item  of  $4  deposit  for 
209  lots  would  not  have  been  on  it,  if  the  paper  had  been 
written  and  given  after  the  execution  of  any  deed.  But  if 
the  paper  was  given  the  day  or  day  after  the  conveyance  of  the 
farm  was  made,  and  before  the  transaction  had  been  closed  up 
between  the  complainant  and  Rudolph,  as  principal  and  agent, 
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the  expenses  would  probably  have  beeu  stated  at  an  estimated 
amount ;  and  as  to  the  item  of  deposit  on  the  lots,  it  seems  to 
be  a  statement  of  the  amount  paid  down  by  purchasers  of 
lots  sold  off  the  farm  by  the  Fudickars,  the  benefit  of  the 
proceeds  of  which  sales  complainant  was  to  have,  the  whole 
farm  being  conveyed  to  and  paid  for  by  him.  For  it  appears 
by  the  deeds  from  the  Fudickars,  that  lots  had  been  sold 
off  the  farm,  but  not  conveyed.  The  draft  of  agreement, 
which  was  ©ffered  and  read  in  evidence  on  the  part  of 
complainant  without  objection  on  the  part  of  the  defend- 
ants, and  which  was  used  on  the  hearing  by  both  parties  as 
being  important  evidence  in  their  behalf,  provides  for  the 
conveyance  to  complainant's  wife  Delia,  of  the  farm  and  cer- 
tain other  real  estate  belonging  to  the  complainant,  situate  on 
Long  Island,  the  title  to  which  was  held  for  him  by  the  de- 
fendant Marie,  "on  the  payment  of  $200,  over  and  above 
the  full  amount  of  all  expenditures  incurred"  by  her  "on 
account  of  the  ownership"  of  those  properties. 

The  evidence  on  the  part  of  complainant  is  clear  that  the 
whole  consideration  was  paid  by  him.  The  defendants'  state- 
ment in  their  answer,  wholly  unsupported  save  by  the  testi- 
mony of  Rudolph,  in  respect  to  the  alleged  indebtedness  of 
Fudickar,  which  they  claim  to  have  allowed  as  part  of  the 
consideration,  is  not  of  itself  of  a  character  to  invite  credence, 
but  the  contrary.  No  proof,  beyond  the  statement  in  the 
answer  and  Rudolph's  testimony,  is  offered,  nor  is  any  cor- 
roboration attempted.  So,  too,  of  the  $702.71  cash.  Besides, 
the  payment  of  this  money,  and  the  allowance  and  existence 
of  the  alleged  indebtedness  on  the  part  of  Fudickar,  ia  ex- 
pressly denied. 

To  my  mind  the  conclusion  is  irresistible  that  the  com- 
plainant paid  the  whole  consideration  for  the  farm.  If  so,  he 
is,  as  the  case  stands,  entitled  to  a  conveyance  of  it  from  the 
defendants.  The  conveyance  of  the  farm  to  the  defendant. 
Marie,  appears  to  have  been  without  complainant's  knowl- 
edge or  consent. 

The  statement  of  the  defendants  in  the  answer,  and  the 
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statement  of  Rudolph  in  the  testimony,  as  to  the  reason  and 
circumstances  of  the  conveyance  to  Claus  Vonder  Deckeii 
and  Anna  Walter,  respectively,  do  not  seem  to  be  entitled  to 
confidence.  The  answer  gives  as  a  reason  for  the  convey- 
ance to  the  former,  that  Claus  was  desirous  of  becoming  the 
owner  of  the  farm,  and  it  was  expected  that  his  family  would 
furnish  the  money  to  pay  for  it.  But  Claus  Vonder  Decken 
swears  that  he  never  knew,  previous  to  the  signing  the  deed 
to  Marie,  as  he  did  at  her  husband's  request,  that  the  prop- 
erty had  been  conveyed  to  him ;  that  when  Rudolph  asked 
him  to  sign  the  deed,  the  former  said :  "  It  would  not  hurt 
him,  and  it  would  be  good  for  him,  to  say  he  had  owned 
some  property." 

Ludig  Semler,  a  lawyer  whom  the  complainant  employed 
to  assist  him  in  getting  the  title  from  the  defendant  Marie, 
and  who  was  sworn  for  the  complainant,  testifies  that,  when 
complainant  and  Rudolph  came  together  to  his  office  in 
November  or  December,  1870,  (the  conveyances  of  the 
Fudickars  were  dated  November  25th,  1870,  and  acknow- 
ledged on  the  28th  of  the  same  month),  in  reference  to  the 
transfer  of  the  property  to  complainant's  wife  Delia,  Rudolph 
said  the  title  was  in  the  name  of  a  man  by  the  name  of  Claus 
Vonder  Decken,  who  "  had  given  a  deed,  signed  in  blank,  in 
return."  The  deed  from  Vonder  Decken  is  dated  November 
28th,  1870,  and  was  acknowledged  on  the  3d  of  December  in 
that  year. 

So,  too,  in  respect  to  the  conveyance  by  the  Fudickars  ti» 
Anna  "Walter.  This,  the  defendants  say,  was  to  secure  the 
repayment  of  some  money — $800 — siie  had  entrusted  to 
Rudolph  to  invest  for  her.  Rudolph  says,  in  his  testimony, 
that  he  returned  this  money  to  Mrs.  Walter  for  Anna,  several 
months  afterwards.  In  the  answer,  the  defendants  say  it  was 
returned  to  her,  on  or  about  May  11th,  1871.  But  Anna 
says  she  changed  her  mind,  and  took  the  money  back  just  as 
she  gave  it,  and  it  was  there  fourteen  days — three  or  four 
weeks — it  might  be  longer.     Maria  Walter  says,  she  took  the 
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money  to  Rudolph  in  November,  1870,  and  took  it  back  a 
little  after  New  Year,  1871. 

Now,  the  defendants  say,  in  their  answer,  that  the  money 
was  handed  to  Rudolph  at  the  time  of  the  exchange  of  the 
farm. 

The  deed  from  Anna  to  Marie  E.  Bostleman  is  not  dated 
in  May,  1871,  but  December,  1870,  and  is  upon  a  nominal 
consideration.  She  seems  to  have  known  nothing  whatever, 
about  the  alleged  conveyance  to  her  as  security. 

It  appears,  by  the  testimony  of  Clans  Vouder  Decken, 
Maria  Walter,  and  Henry  C.  Hintze,  that  the  defendant, 
Marie,  did  not  know  that  the  conveyance  had  been  made  to 
her,  and  did  not  claim  any  interest  in  the  property,  but 
recognized  the  fact  that  it  belonged  to  the  complainant. 

That  there  were  confidential  relations  between  these  parties, 
complainant  and  defendant,  I  do  not  doubt,  but  I  find  no 
proof  to  satisfy  me  that  the  complainant  ever  agreed  to  the 
conveyance  of  the  property  to  the  defendant  Marie.  On  the 
other  hand,  we  find  him,  according  to  Semler,  some  time  in 
November  or  December,  within  a  few  weeks,  and  perhaps 
days,  of  the  time  of  the  conveyance  of  the  farm  by  the 
Eudickars,  seeking,  as  of  right,  at  the  hands  of  Rudolph,  to 
have  the  title  made  to  complainant's  wife. 

The  defendants  have  not  proved  any  interest  in  the  prop- 
erty, unless  it  be  the  claim,  acknowledged  by  the  complainant 
in  the  draft  of  agreement  to  convey  the  farm  and  one  hun- 
dred and  twelve  lots  in  Islip,  Long  Island,  also  held  by  the 
defendant,  Marie,  for  the  complainant,  to  "^200  over  and 
above  the  full  amount  of  all  expenditures  incurred  on  account 
of  the  ownership  of  those  properties."  But  they  make  no 
such  claim  in  this  suit.  They  set  up  an  ownership  which 
they  have  not  proved,  a  trust  which  they  have  not  established. 

The  complainant  has  proved  that  he  purchased  the  farm, 
and  that  he  paid  all  the  consideration.  The  defendants 
admit  that  they  hold  the  title  in  trust  for  him,  to  a  certain 
extent,  and  that  the  transaction  was,  in  all  respects,  legiti- 
mate.    The  evidence  satisfies  me    that  the  complainant  was 
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the  real  purchaser  of  the  farm,  and  that  all  the  consideration 
was  his  eleven  lots;  that  the  deeds  to  Anna  Walter  and 
Claus  Vonder  Decken,  and  those  to  Marie  E.  Bostleman, 
were  without  complainant's  kuowledge  and  consent,  though 
he  afterwards  acquiesced  in  the  holding  of  the  title  to  the 
farm  for  him,  by  the  defendant  Marie ;  that  he  went  upon  the 
farm  to  manage  it  on  joint  account,  so  far  as  the  management 
and  products  were  concerned,  of  himself  and  Rudolph,  and 
did  so  manage  it. 

Whether  the  deeds  to  Marie  were  made  with  or  without 
complainant's  knowledge  or  consent,  there  is  a  resulting  trust 
in  his  favor,  and  he  is,  under  the  circumstances,  entitled  to 
a  conveyance. 

There  must  be  a  decree  directing  the  defendants  to  convey 
the  farm  to  the  complainant.  The  complainant  is  entitled  to 
costs. 


FuEMAN  vs.  Meeker  and  wife. 

Bill  to  foreclose  a  purchase  money  mortgage.  Cross-bill  setting  up 
fraud  in  the  sale.  Held,  that  the  evidence  failed  to  disclose  any  fraud, 
misrepresentation,  or  breach  of  faith. 


On  bill  and  cross-bill,  answers,  replications,  and  proofs. 
Mr.  G.  H.  Ladhio,  for  Furman. 
Mr.  Lupton,  for  Meeker  and  wife. 

The  Chancellor. 

The  original  bill  was  filed  to  foreclose  a  mortgage  given 
by  Meeker  and  wife  to  Furman,  for  $4500  and  interest,  on 
certain  clay  land  in  Woodbridge  township,  in  Middlesex 
county,  to  secure  part  of  the  purchase  money  of  the  mort- 
gaged premises,  on  the  sale  thereof  by  Furman  to  Meeker. 
Meeker  and  wife  answered  the  bill,  and  the  former  filed  a 
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cross-bill,  setting  up  fraud  on  the  part  of  Furman  in  the 
sale.     Furman  answered,  denying  the  fraud. 

The  fraud  is  alleged  to  have  consisted  in  the  representation 
that  the  clay  (some  of  which  had  been  dug,  and  was  on  tlie 
ground  at  the  time  of  the  sale),  was  of  great  value  for  the 
manufacture  of  stoneware  and  retorts ;  that  the  premises, 
throughout  their  whole  extent,  ten  acres  and  twenty-one  hun- 
dredths, contained  such  clay ;  that  the  premises  were,  by 
reason  thereof,  worth  $10,000  ;  that  the  business  of  mining 
or  digging  the  clay  was  a  very  lucrative  one,  yielding  large 
profits,  and  that  Furman  had  great  practical  experience  in 
the  business,  and  an  established  reputation  for  the  general 
quality  and  excellence  of  the  clay  on  the  premises,  and  an 
extensive  custom  and  trade  and  market  for  it,  and  that  he 
was  desirous  of  quitting  the  business  and  of  selling  the 
premises,  with  the  produce,  trade  and  custom.  The  cross- 
bill further  states  that  Meeker,  being  ignorant  of  the  busi- 
ness, induced  by  these  representations,  purchased  the  prop- 
erty, with  the  good- will,  trade,  and  custom  of  Furman  in  the 
business,  for  $7500,  of  which  he  paid  $3000  in  cash,  and 
gave  the  mortgage  which  is  in  suit,  for  the  rest.  It  charges 
the  falsity  of  the  representations,  and  that  Furman  did  not 
quit  the  business,  but,  on  the  contrary,  directly  and  openly 
interfered  with  Meeker,  endeavoring  to  divert  the  trade  from 
the  latter  to  himself. 

There  is  no  written  evidence  of  the  agreement  between 
these  parties,  except  what  is  contained  in  a  receipt  given  on 
the  day  the  bargain  was  made,  when  $500  were  paid  on 
account  of  the  purchase  money.  The  receipt  speaks  only  of 
the  land.  It  is  dated  August  12th,  1868,  and  acknowledged 
the  receipt  of  $500,  "  on  account  of  the  consideration  of 
$7500  purchase  money,  for  ten  acres,  more  or  less,  of  clay 
land,  situate  in  the  township  of  Woodbridge."  It  furnishes 
no  evidence  of  the  sale  of  the  good-will,  custom,  and  trade, 
nor  of  any  of  the  representations  set  up  in  the  cross-bill. 

The  other  testimony  in  the  cause  wholly  fails  to  sustain 
the  cross-bill.     The  only  persons  who  were  present  at  the 
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negotiation,  were  Furman,  Meeker,  Meeker's  daughter,  and 
Charles  Gllman.  Part  of  it  took  place  at  Meeker's  house, 
and  part  on  the  premises  which  were  the  subject  of  it.  The 
young  lady  was  present  only  at  so  much  of  it  as  took  place 
at  the  house.     Gilman  was  present  at  the  whole  of  it. 

Meeker,  in  his  testimony,  disposes  of  the  statement  of  the 
cross-bill  in  regard  to  the  alleged  representation  as  to  the 
pecuniary  value  of  the  property.  He  says,  that  Furman  did 
not  say  the  premises  were  worth  |1 0,000,  and  that  nothing 
was  said  on  that  score. 

Both  Meeker  and  his  daughter  narrow  the  alleged  contract 
as  to  good-will,  trade,  and  custom,  to  the  custom  of  the  bank. 
Furman  denies  that  the  good-will  and  trade  of  his  clay  busi- 
ness, or  of  that  particular  bank  genei'ally,  were  sold  with  it, 
but  says  that  when  he  sold  the  bank  to  Meeker,  he  gave  him 
the  names  of  all  the  persons,  some  of  whom  he  mentioned, 
to  whom  he  had  sold  the  clay  of  that  bank,  and  that  Meeker 
took  them  down  on  a  memorandum  ;  but  that  nothing  was 
said  about  the  good-will  or  trade  of  the  bank,  except  of 
those  customers. 

Mr.  Gilman  was  in  no  wise  connected  with  the  parties  or 
either  of  them,  and  his  testimony  in  connection  with  the 
receipt  seems  to  me  to  be  conclusive  as  to  the  particulars  of 
the  contract,  and  the  representations  made  in  the  negotiation. 
He  was  produced  by  and  sworn  for  Meeker.  He  said  Meeker 
asked  several  questions :  How  many  acres  there  were,  and 
the  quality  of  the  clay  ?  that  Furman  said  he  sold  it  as  a 
stoneware  bank.  The  witness  thinks  he  said  there  were  ten 
acres,  more  or  less,  not  all  clay  land — some  dug  over ;  that 
there  was  a  good  deal  said  ;  that  Meeker  said,  "if  I  buy 
your  bank,  I  want  to  know  whom  to  sell  to,  for  I  am  inex- 
perienced," and  asked  if  the  trade  or  good- will  went  with  it. 
The  witness  thinks  that,  in  reply,  Furman  spoke  of  three 
diiferent  firms  to  whom  he  sold,  one  in  Philadelphia,  and 
one  in  New  York,  and  he  thinks  Furman  said  that  they 
went  with  the  bank ;  that  Meeker  said  he  would  take  the 
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bank  on  those  terms,  and  went  in  and  drew  up  the  receipt, 
and  paid  the  $500. 

It  will  be  perceived  that  tlie  testimony  of  Oilman  substan- 
tially corroborates  that  of  Furman,  and,  in  my  judgment,  it 
<lisposes  of  the  allegations  of  fraud  in  the  cross-bill. 

Neither  Miss  Meeker  nor  Gilman  corroborates  Meeker  as 
to  the  alleged  representations  of  Furman,  that  he  was  about 
to  abandon  the  business.  On  the  other  hand,  it  appears,  by 
the  testimony  of  Gilman,  that  Furman  said,  both  at  the 
house  and  at  the  bank,  tliat  he  had  clay  and  other  business 
enough  at  South  Amboy  to  attend  to,  and  that  was  the 
reason  he  wanted  to  sell  the  property  in  question.  The 
witness  says,  he  understood  Furman  to  say  he  was  going  out 
of  the  business  in  "Woodbridge;  that  Furman  said,  if  he 
sold  his  stoneware  bank,  lie  had  no  other  of  that  kind  in 
AVoodbridge;  that  he  lived  so  far  off,  he  could  not  attend  to 
it,  and  that  that  was  why  he  sold  it,  as  he  understood  it. 
The  witness  adds,  he  does  not  recollect  Furman  saying  any- 
thing about  going  into  the  lumber  business.  Furman,  on 
this  point,  says,  that  he  did  not  tell  Meeker  that  he  sold  out 
on  that  side  of  the  river  to  go  into  the  lumber  business  on 
the  other  side;  that  he  told  him  that  he  had  clay  banks,  and 
as  much  as  he  could  attend  to,  on  the  other  side  of  the  river, 
and  did  not  want  to  bother  with  this. 

Xor  do  I  find  the  allegation  of  the  cross-bill,  that  Fur- 
man, after  the  sale,  interfered  with  tiie  business  which,  as 
Meeker  insists,  he  sold  to  him  with  the  property,  in  anywise 
supported  by  the  evidence.  The  attempt  made  to  prove  such 
interference  in  the  ca.se  of  the  Boston  firm  of  Powers  &  Ed- 
munds, is  entirely  unsuccessful.  It  is  hardly  neces-ary  to 
remark,  that  the  letters  adduced  as  testimony  on  this  point, 
are  wholly  inadmissible  as  evidence. 

I  deem  it  unnecessary  to  consider  further,  or  more  particu- 
larly, the  evidence  adduced  in  support  of  all  the  various 
allegations  of  the  cross-bill.  None  of  those  allegations  are 
sustained.  There  is  no  evidence  of  fraud  or  duplicity  on  the 
part  of  Furman,  or  even  of  any  failure  on  his  part  to  recog- 
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nize  and  discharge  the  obligations  to  Meeker,  arising  out  of 
the  sale. 

It  appears,  affirmatively,  in  the  testimony,  that  the  pur- 
chase proved  to  be  a  very  profitable  one  for  Meeker,  and  that 
the  land  was  more  valuable  than  he  supposed,  or  was  given 
to  understand,  when  he  purchased  it;  that  in  addition  to  the 
stoneware  clay  found  in  it,  it  proved  to  contain  a  valuable 
bank  of  fire-clay.  Indeed,  one  of  his  witnesses,  himself  a 
manufacturer  of  fire-clay  brick  and  a  miner  of  clay,  testifies, 
upon  his  cross-examination,  that  at  the  time  when  the  injunc- 
tion to  stay  waste  was  served  in  this  cause,  by  virtue  of  which 
Meeker  was  stopped,  the  latter  had  a  full  force  of  men  at 
work,  and  was  getting  out  "a  very  fine  clay,  that  v/as  in 
great  demand,  and  as  good  as  coin;"  and  the  witness  thinks 
that  if  he  had  had  Meeker's  facilities,  his  bank,  and  \n^ 
business,  at  that  time,  he  could  have  made  $5000  over  alt 
expenses,  in  three  months. 

It  is  worthy  of  remark,  that  it  does  not  appear  that  Mi . 
Meeker  made  any  complaint  whatever,  of  any  of  the  matters 
set  up  in  the  cross-bill,  until  after  the  original  suit  wns 
brought  for  foreclosure  and  sale  of  the  mortgaged  premises. 
He  purchased  the  property  in  August,  1868.  On  the  2.'/th 
of  March,  1869,  in  reply  to  a  letter  Furman  had  written  him 
on  the  subject  of  paying  the  bond  and  mortgage,  and  for  the 
tools  which  he  had  purchased  from  Furman  at  the  bank,  he 
enclosed  a  check  for  the  interest,  and  what  he  supposed,  from 
memory,  was  the  amount  of  the  bill  of  tools.  On  the 
19th  of  August  following,  he  writes  to  Furman,  who,  ten 
days  before  that,  had  written  to  him  urging  payment  of  the 
bond  and  mortgage,  that  he  was  about  to  sell  the  bank,  and  that 
as  soon  as  he  received  the  proceeds,  he  would  pay  the  mort- 
gage, and  promised  to  send  the  interest  when  it  should 
become  due.  On  the  15th  of  September,  1870,  in  reply  to  a 
letter  of  Furman's  to  him  on  the  8th  of  the  same  month,  in 
which  Furman  threatened  foreclosure  unless  the  amount  of 
the  mortgage  was  paid  on  the  1st  of  March,  he  promised 
payment  by  the  1st  or  the  middle  of  April,  and  offered  to 
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make  payment  at  once,  if  Furman  would  take,  on  account,  a 
good  mortgage  of  $3000,  which  Meeker  owned,  and  which 
came  due  on  the  15th  of  April.  In  none  of  these  letters 
does  he  make,  or  even  intimate  any  complaint  of  fraud  or 
misrepresentation,  or  charge  any  breach  of  faith,  on  any  ac- 
count, against  Furman,  or  make  any  claim  to  deduction. 

The  cross-bill  is  dismissed,  with  costs.  Furman  is  entitled 
to  a  decree  for  the  whole  amount  due  upon  his  bond  and 
mortgage. 


BiGELOW  vs.  RoMMELT  and  othcrs. 

An  oral  agreement  by  the  complainant,  in  a  foreclosure  suit,  that  if  an 
injunction  restraining  him  from  proceeding  in  his  suit  be  dissolved,  he 
•would  stay  all  proceedings  on  the  decree  he  should  obtain  in  his  suit  for 
two  years  to  enable  the  mortgagors  to  raise  the  money  to  pay  off  his 
decree,  is  admissible  on  an  application  for  an  order  staying  the  complain- 
ant from  proceeding  to  sale  under  the  execution  issued  in  his  suit,  until 
the  expiration  of  the  time  agreed  upon.  But  the  proof  of  the  agreement 
must  be  clear. 


On  petition  of  Rommelt  and  Leucht,  and  proofs.  The 
object  of  the  petition  is  to  obtain  an  order  staying  the  com- 
plainant, until  July  3d,  1874,  from  proceeding  to  sale  under 
an  execution  issued  out  of  this  court  for  the  sale  of  mortgaged 
premises. 

Mr.  Dixoiiy  for  petitioners. 

Mr.  O.  Parker,  for  complainant. 

The  Chancellor. 

It  appears  that,  in  March,  1872,  the  petitioners  were 
adjudged  bankrupts  in  the  District  Court  of  the  United 
States  for  the  District  of  New  Jersey;  that  the  complain- 
ant  was   one   of  their  creditors;   that   in   April,   1872,  he 
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filed  his  bill  in  this  court  for  the  foreclosure  and  sale  of 
certain  mortgaged  premises — a  brewery  in  Jersey  City — 
under  a  mortgage  given  to  him  by  the  petitioners  before  their 
bankruptcy;  that  an  injunction  was,  on  the  13th  day  of 
April,  1872,  issued  out  of  the  District  Court,  restraining  him 
from  proceeding  in  his  suit  on  the  mortgage,  and  that,  subse- 
quently, some  time  in  the  following  June,  an  arrangement 
was  made  by  the  trustees  appointed  under  the  proceedings  in 
bankruptcy,  for  the  settlement  of  the  claims  of  the  creditors 
of  the  bankrupts.  Part  of  the  plan  was  the  restoration  to 
the  bankrupts  of  their  property,  and  the  giving  by  them  of  a 
mortgage  for  $200,000  to  the  trustees,  for  the  security  of  the 
creditoi's.  The  injunction  was  still  in  force.  The  complain- 
ant was  the  creditor  of  tiie  bankrupts  for  about  $80,000,  over 
and  above  his  mortgage  debt  of  about  $50,000.  I'he 
complainant's  consent  was  necessary  to  effectuate  the  con- 
templated arrangement.  This  he  refused  to  give,  except  on 
terms  that  the  injunction  should  be  dissolved.  The  trustees 
agreed  to  this,  and  their  solicitor  gave  him  a  consent,  in 
writing,  accordingly,  and  he  signed  the  agreement  of  settle- 
ment. This  consent  was  dated  June  29th,  1872.  The 
injunction  was  dissolved  July  3d,  1872.  The  complainant 
being  released  from  the  injunction,  proceeded  in  his  suit  in 
this  court  to  final  decree,  and  in  November,  1872,  issued 
execution  thereon,  under  which  the  mortgaged  premises  have 
been  advertised  for  sale  by  the  sheriff  of  Hudson  county,  and 
the  sale  adjourned  from  time  to  time.  In  August,  1873,  the 
petition  was  filed.  Under  it,  testimony  has  been  taken  by 
the  parties. 

The  petitioners  allege,  that  the  consent  to  the  dissolution 
of  the  injunction  was  given  on  the  express  sti})ulation,  on 
the  part  of  the  complainant,  that  he  would  stay  all  proceed- 
ings on  the  decree  he  should  obtain  in  the  foreclosure  suit 
for  two  years  from  that  time,  to  enable  the  petitioners  to  raise 
the  money  to  pay  off  his  decree.     He  denies  this  in  toto. 

The  complainant  is  entitled  to  the  benefit  of  his  decree 
and   execution,   according    to   their    terms,   unless    he    has 
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debarred  himself  from  it  by  the  alleged  stipulation.  The 
petitioners  rely,  for  proof  of  the  stipulation,  entirely  upon 
the  recollection  of  witnesses.  It  was  not  in  writing.  While 
there  is  no  rule  of  this  court,  excluding  from  its  consideration, 
in  such  cases,  agreements  not  in  writing,  the  court  will 
require  clear  proof  of  the  unwritten  stipulation  on  which  the 
defendant  relies,  before  it  will  deprive  the  complainant  of 
the  advantage  to  which  he  would  otherwise,  by  law,  be  enti- 
tled, or  restrain  him  from  enforcing  his  remedy  according  to 
law  and  the  practice  of  the  court. 

The  case  made  by  the  petition  is,  that  the  complainant 
refused  to  sign  the  agreement,  except  on  condition  of  dissolu- 
tion of  the  injunction,  and  that  his  terms  were  acceded  to,  on 
and  in  consideration  of  his  stipulation  that  he  would  not 
undertake  to  enforce  his  decree  in  two  years  from  that  time. 
The  reason  given  for  exacting  this  stipulation  was,  according 
to  the  testimony  of  the  attorney  of  the  trustees,  that  if  he 
was  allowed  to  take  a  decree  and  sell  the  property,  it  would 
compel  the  trustees  to  raise  the  amount  of  the  mortgage  in 
order  to  protect  the  other  creditors.  It  is  difficult  to  under- 
stand why  a  stipulation  of  so  much  importance  was  not 
included  in  the  written  consent  to  a  dissolution  of  the 
injunction,  or  if  that  method,  for  any  reason,  was  deemed 
undesirable,  why  it  was  not  reduced  to  writing,  and  the 
signature  of  the  complainant,  or  of  his  solicitor  or  counsel, 
required  thereto,  in  order  that  no  question  might  thereafter 
successfully  be  raised  as  to  its  existence,  character,  or  purport. 
It  is  also  diiScult  to  understand  why,  if  such  agreement,  in 
fact,  existed,  and  had  been  so  strenuously  and  rigorously 
insisted  on  as  a  sine  qua  non  to  the  consent  to  the  dissolution, 
the  petitioners  should  not  have  had  recourse  to  this  court  at 
an  earlier  day,  to  prevent  the  complainant  from  so  flagrantly 
violating  his  pledged  faith.  It  is  alleged  that  he  issued 
execution  in  November,  1872 ;  the  petitioners  first  complain 
of  it  to  this  court  in  August,  1873. 

The  attorney's  statement  is  to  the  effect,  that  the  condition 
by  which  the  stipulation  was  required,  was  made  by  him  at 
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the  meeting  of  the  trustees,  in  Bernheimer's  ofSce,  in  the 
summer  of  1872,  in  June  or  July.  The  date  of  the  consent 
(June  29th,  1872,)  which  was  signed  subsequently,  shows 
that  that  meeting  was  in  June.  He  is  not  positive  as  to  the 
terms  of  this  important  stipulation.  He  says  he  understood 
the  complainant  to  say  he  was  willing  to  wait  two  years 
before  he  enforced  his  decree.  On  being  inquired  of  by 
cross-examination,  as  to  the  certainty  of  his  recollection  as 
to  the  complainant's  having  said  he  was  willing  to  wait  two 
years  for  his  money,  he  says,  "That  is  my  impression.  I 
may  be  mistaken  about  it,  but  I  think  not;"  and  he  then 
proceeds  to  give  his  reason,  which  was  his  advice  to  the 
trustees  not  to  consent  to  dissolve  the  injunction,  since  they 
might  be  compelled  to  raise  the  $50,000  of  the  mortgage  at 
once;  and  he  adds:  "When  the  complainant  made  his  propo- 
sition, they  agreed  to  it,  remarking  that  it  would  give  the 
petitioners  time  to  settle  his  claim,  or  words  to  that  effect." 
He  further  says,  he  is  sure  some  month  of  June  was  spoken 
of  as  the  expiration  of  the  limit. 

His  recollection  of  the  transaction  is,  therefore,  that  at  the 
meeting  of  the  trustees,  in  Bernheimer's  office,  in  June,  the 
stipulation  arose  from  an  objection  made  by  him.  This,  how- 
ever, is  not  the  statement  made  by  Rommelt,  one  of  the  peti- 
tioners. His  version  of  the  matter  is,  that  the  complainant 
desired  him  to  sign  some  document,  (he  supposes  it  was  one 
acknowledging  the  complainant's  mortgage  to  be  good,)  in 
consideration  whereof  the  latter  was  willing  to  give  him  time. 
That  at  the  suggestion  of  Bernheimer,  to  whom  he  spoke  on 
the  subject  several  times,  he  went  to  complainant,  and  asked 
for  five  years,  and  finally  the  latter  agreed  to  give  him  two. 
This,  he  says,  was  in  July,  1872.  He  states,  speaking  of  his 
various  conversations  with  the  complainant,  that  "the  time 
in  all  these  interviews  ended  in  July,  1874."  The  attorney, 
it  will  be  remembered,  is  certain  that  some  June  was  the 
limit.  Mr.  Rommelt  is  not  sure  at  what  place  the  conversa- 
tion with  complainant  took  place ;  whether  at  the  office  of 
complainant  or  at  that  of  Bernheimer.     He  thought  it  was 
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very  likely  at  the  former  place,  but  it  might  have  been  at  the 
latter.  It  is  clear,  that  the  agreement  which  this  witness  testi- 
fies to,  was  not  the  one  of  which  the  attorney  speaks,  but  one 
■which  he  says  was  made  by  complainant  with  him  after  con- 
versation and  negotiation  with  the  complainant  on  the  subject, 
at  the  instance  of  Bernheimer. 

Mr.  Bernheimer  testifies  to  a  conversation,  which  he  says 
took  place  at  his  office,  between  the  attorney,  Roramelt  and 
himself,  at  which  he  says  the  complainant  was  present  and 
miglit  have  heard  it;  in  which  he  was  told  they  had  arranged 
with  the  complainant  to  let  him  get  a  decree,  as  he  had 
promised,  after  the  trustees  had  consented  to  let  him  get  the 
decree,  to  wait  a  given  time,  whicli  was,  according  to  his  recol- 
lection, less  than  three  years,  and  more  than  one  year.  He 
thinks  they  compromised  on  two  years,  but  he  is  not  certain. 
He  says  he  told  Rommelt  to  try  and  get  of  complainant  three 
years,  and,  if  he  could,  five  years,  to  enable  Rommel t  to  pay 
off  his  indebtedness;  that  Rommelt  told  him  the  complainant 
had  refused  to  give  him  three  years,  but  had  compromised 
between  those  terms,  and  he  therefore  believes  it  was  not  less 
than  two  years.  A  compromise  between  the  two  terms  of 
three  and  five  years,  would  not,  it  may  be  remarked,  be  two 
years,  but  four.  Neither  the  attorney  nor  Rommelt  testifies 
to  this  conversation,  and  the  complainant  wholly  denies  it. 

The  complainant  denies  having  made  any  such  stipulation 
as  is  insisted  on,  or  any  stipulation  whatever.  He  says  that 
his  signature  to  the  agreement  of  settlement,  was  the  sole  con- 
sideration of  the  agreement  to  dissolve  the  injunction. 

He  testifies  that  he  stated  before  the  trustees,  his  willingness 
to  give  the  petitioners  time  until  July,  1873,  to  pay  the  mort- 
gage debt,  provided  they  would  pay  off  the  other  debt  of 
^50,000,  which  was  secured  by  collaterals  only,  before  the 
1st  of  January,  1873.  It  is  not  altogether  improbable  that 
the  misunderstanding  may  have  arisen  from  this  conversation. 

From  the  testimony  of  tiie  attorney  of  the  trustees,  it  ap- 
pears that  the  injunction  was  issued  shortly  after  service  of 
the  subpoena  to  answer  was  served  in  this  cause.     No  answer 
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was  put  in,  nor  does  it  appear  that  any  defence  was  appre- 
hended by  the  complainant  or  his  solicitor. 

It  is  not  necessary  to  pursue  the  consideration  of  the  testi- 
mony further.  It  is  enough  to  say  that  the  proof  of  an  agree- 
ment for  time  is  not  satisfactory  to  my  mind.  If  the  stipula- 
tion was  in  fact  made,  and  the  defendants  are  prejudiced  by 
failing  to  obtain  the  relief  sought  by  their  petition,  that  fail- 
ure is  to  be  attributed  to  their  omission  to  take  the  means, 
which  prudence  and  business  foresight  dictated,  to  obtain 
and  preserve  the  evidence  of  the  stipulation. 

The  prayer  of  the  petition  is  denied,  and  the  petition 
dismissed. 


CONOVER  VS.   HOBART.* 


1.  A  mortgage,  free  from  usury  in  the  hands  of  the  mortgagee,  is  not 
rendered  usurious  by  the  payment  of  a  premium  to  his  assignee,  to  induce 
him  to  purchase  it. 

2.  But  even  if  the  mortgage  were  usui-ious,  a  purchaser  of  the  mort- 
gaged premises,  who  has  taken  a  conveyance  from  the  mortgagor,  ex- 
pressly subject  thereto,  cannot  set  up  usury  as  a  defence  to  a  suit  on  the 
mortgage. 

3.  The  purchaser  of  a  mere  equity  of  redemption  in  premises  covered 
by  a  usurious  mortgage,  who  buys  subject  to  the  lien  of  such  mortgage, 
cannot  set  up  usury  as  a  defence  to  the  encumbrance. 


On  pleadings  and  proofs. 

Mr.  GriggSy  for  complainant. 

Mr.  J.  S.  Applegate,  for  defendant. 

The  Chancellor. 

This  suit  is  brought  to  foreclose  a  mortgage  given  by  Jona- 
than S.  Holmes  and  wife,  to  Daniel  I.  Schenck  (now  deceased), 
dated  April  5th,  1871,  on  certain  land  in  Monmouth  county, 

*  Cited  in  Lee  v.  Stiger,  3  Siev.\  611. 
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to  secure  the  payment  of  $1000  in  one  year,  with  lawful 
interest. 

The  mortgage,  and  the  bond  it  secures,  were  assigned  by 
Schenck  to  the  complainant,  by  deed  of  assignment  of  even 
date  with  the  mortgage.  Tiie  mortgaged  premises  were,  at 
the  date  of  the  mortgage,  conveyed  to  Jonathan  S.  Holmes, 
in  fee  simple,  by  Daniel  I.  Sciienck.  January  25th,  1872, 
Jonathan  S.  Holmes  conveyed  them,  in  fee  simple,  to  Ellen 
E.  Holmes,  wife  of  Lozell  Holmes,  expressly  subject  to  tlie 
payment  of  the  complainant's  mortgage  thereon ;  and  Feb- 
ruary 24th,  1872,  Lozell  Holmes  and  his  wife,  by  deed  of  that 
date,  conveyed  them  to  the  defendant  Garret  A.  Hobart,  in 
fee  simple,  expressly  subject  to  that  mortgage.  The  defence 
is  usury. 

There  are  but  two  witnesses  sworn  in  the  cause — tlie  com- 
plainant, in  his  own  behalf;  and  Lozell  Holmes  for  the 
defendant. 

The  complainant's  account  of  the  transaction  is,  that  he 
purchased  the  mortgage  from  Schenck,  and  gave  him,  in 
])erson,  $1000  for  it,  on  the  day  the  assignment  was  delivered 
to  him;  that  he  negotiated  with  Schenck  directly,  for  the 
mortgage,  and  had  nothing  to  do  with  anybody  else;  that 
the  matter  was  brought  to  his  attention  by  Lozell  Holme>:, 
who  told  him  that  Schenck  had  a  mortgage  to  sell,  and  asked 
him,  if  he  would  buy  it;  that  he  said  he  would,  and  then 
went  to  see  Schenck  on  the  subject,  and  told  him  he  would 
want  $175  for  giving  the  cash  for  the  mortgage.  He  says 
Schenck  agreed  to  pay  that  sum,  and  that  he,  the  complain- 
ant, gave  him  a  check  for  $1000,  and  Schenck  gave  him  an 
assignment  of  the  bond  and  mortgage,  and  a  note  of  Lozell 
Holmes  and  his  wife,  for  $175,  endorsed  by  Schenck.  He 
produces  the  check,  which  is  his  own,  is  dated  April  6tli, 
1871,  and  is  for  $1000,  drawn  on  the  First  National  Bank 
of  Red  Bank,  payable  to  Schenck's  order,  and  by  him  en- 
dorsed. 

There  appears  to  be  no  doubt  that  Schenck  received  the 
whole  of  the  amount  of  this  check.     Nor  does  there  seem  to 
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be  any  room  for  doubt  that  Schenck  was  interested,  and  took 
part  in  the  whole  of  the  transaction. 

Lozell  Holmes'  version  of  the  affair  is,  tliat  he,  in  behalf 
of  his  father,  Jonathan  S.  Holmes,  applied  to  the  complainant 
for  a  loan  of  $1000,  which  the  complainant  agreed  to  make 
for  a  premium  of  $175,  which  he  agreed  to  give,  and  did 
give,  by  his  wife's  note,  endorsed  by  him  and  his  father,  and 
Schenck,  which  was  paid.  He  insists  that  the  whole  trans- 
action was  conducted  between  him  and  the  complainant,  and 
that  Schenck  was  not  a  party  to  it,  except  for  the  purpose  of 
receiving  the  money. 

The  complainant  swears,  on  cross-examination,  that  he  had 
a  conversation  with  Schenck  (he  thinks  it  was  at  Freehold) 
before  he  (the  complainant)  got  the  mortgage,  a  few  days 
before  Schenck  came  down  to  Red  Bank  and  got  the  money 
on  it ;  that  Schenck  told  him  he  had,  or  was  going  to  have, 
such  a  mortgage,  and  wanted  him  to  buy  it ;  that  complain- 
ant told  him  what  he  would  do  it  for — $175 — and  Schenck 
agreed  to  sell  it  to  him  for  that  price  ;  that  Schenck  did  not 
say  anything,  at  that  time,  about  complainant's  taking  the 
$175  note,  or  about  Holmes  paying  the  $175,  or  anything 
about  the  Holmes,  except  in  reference  to  the  property  the 
mortgage  was  on ;  that  Schenck  never  said  anything  to  him 
about  the  Holmes  fixing  the  $175  ;  that  he  took  the  note  to 
accommodate  Schenck;  that  Schenck  had  the  note  himself; 
that  he  did  not  know  what  the  Holmes  gave  the  note  to 
Schenck  for;  that  Schenck  first  suggested  giving  him  the 
note;  that  complainant  wanted  to  take  the  $175  out  of  the 
$1000,  and  Schenck  said  he  wanted  to  use  all  the  money, 
and  proposed  giving  him  the  note,  and  afterwards  complain- 
ant agreed  to  take  it ;  that  Schenck  did  not  tell  him  the 
mortgage  was  given  to  close  up  a  sale  of  the  premises,  but 
told  him  it  was  a  first  mortgage ;  that  the  papers  were  all 
executed  when  Schenck  brought  them  to  him,  and  that  they 
were  exchanged  on  the  same  day  he  gave  Schenck  the  check, 
which  was  April  6th,  1871. 

The  complainant's  version  of  the  transaction  receives  strong 
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corroboration  from  the  fact  that  the  note  was  endorsed  by 
Schenck.  Why  should  he  have  incurred  liability  in  a  trans- 
action in  which,  as  Lozell  Holmes  insists,  he  took  no  part, 
and  had  no  interest?  The  evidence  leads  me  to  the  conclu- 
sion that  the  mortgage  was  undoubtedly  given  to  Schenck,  to 
secure  the  payment  of  $1000  of  the  purchase  money  of  the 
conveyance  of  the  mortgaged  premises  to  Jonathan  S.  Holmes  ; 
that  it  was  a  valid  instrument,  free  from  usury,  in  the  hands 
of  the  former,  and  that  it  was  sold  by  Schenck  to  the  com- 
plainant. The  fact,  if  it  were  so,  that  Lozell  Holmes  induced 
the  complainant  to  purchase  it,  and  agreed  to  pay,  and  did 
pay,  complainant  a  premium  for  so  doing,  would  not  render 
the  mortgage  usurious.     Donnlngton  v.  Meeker,  3  Stockt.  362. 

The  defence  of  usury  is  not  sustained.  But  the  defendant 
in  this  case  is  not  in  a  position  to  avail  himself  of  the  de- 
fence, if  it  were  supported  by  the  evidence.  He  took  his 
-conveyance,  expressly  subject  to  the  complainant's  mortgage. 
The  amount  of  it  was  allowed  to  him  as  so  much  of  the 
purchase  money  paid  by  him  to  Lozell  Holmes  and  his  wife 
for  the  property.  He  ought  not,  in  equity,  to  be  allowed 
to  set  up  this  defence  of  usury,  whicli  they  have  waived,  or 
to  have  the  benefit  of  a  deduction,  by  reason  of  such  defence, 
from  tiie  amount  of  the  mortgage  which  his  grantors,  in 
reckoning  the  consideration  money  of  the  conveyance  with 
him,  have  provided  him  with  the  money  to  pay  in  full. 
Under  such  circumstances,  he  manifestly  ought  not  to  be 
permitted  to  avail  himself  of  a  statute  not  intended  for  his 
benefit. 

Defendant's  counsel  insists,  that  less  strictness  in  allegation 
and  proof  is  required  under  the  law  against  usury  as  it  now 
stands,  than  was  required  under  the  law  as  it  stood  when  its 
penalty  was  more  severe. 

Although  the  rigor  of  the  law  against  usury  has  been  re- 
laxed, and  the  penalty  mitigated,  the  rules  which  regulate 
and  control  its  application  are  still  in  full  force.  The  reason 
of  them  still  continues. 

The  purchaser  of  a  mere  equity  of  redemption  in  premises 
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covered  by  a  usurious  mortgage,  who  buys  subject  to  the  lien 
of  such  mortgage,  cannot  set  up  usury  as  a  defence  to  the 
encumbrance.  Brolasky  v.  Miller,  1  Stockt.  814;  Dolman  v. 
Cook,  1  McCarter  63. 

The  complainant  is  entitled  to  a  decree  for  the  full  amount 
due  upon  his  mortgage,  according  to  its  terms. 


Hannas  vs.  Hawk  and  wife.* 

1.  The  defence  of  usury  must  not  only  be  distinctly  set  up  in  the  answer, 
and  the  terms  of  the  usurious  contract  and  the  quantum  of  the  usurious 
interest  or  premium  specified,  and  distinctly  and  correctly  set  out,  but  the 
defendant  must  also  prove  the  usury  as  laid.  And  if  he  fails  in  proving 
the  usurious  contract,  in  the  way  and  manner  in  which  he  has  charged  it 
in  the  answer,  he  must  fail. 

2.  The  rule  applies,  notwithstanding  the  penalty  has  been  mitigated  by 
the  usury  law  now  in  force. 

3.  To  establish  the  defence  of  usury,  the  proof  must  be  clear  and  cogent. 
Probabilities  will  not  be  accepted,  nor  can  recourse  be  had  to  conjectures, 
to  aid  the  defence. 


On  pleadings  and  proofs. 

Mr.  J.  M.  Robeson,  for  complainant. 

Mr.  C.  T.  Finch,  for  defendants. 

The  Chancellor. 

The  bill  is  filed  to  foreclose  a  mortgage  for  $1600  and 
interest,  upon  land  in  Warren  county,  given  to  the  complain- 
ant by  the  defendants,  who  are  husband  and  wife.  The  title 
to  the  mortgaged  premises  was,  at  the  date  of  the  mortgage 
(March  31st,  1870,)  in  the  wife. 

The  answer  of  the  defendants  set  up  usury.  It  states 
that  the  mortgage  was  given  to  secure  a  loan  of  $1500  for 
one  year,  made  by  the  complainant  to  the  defendant,  Mary 

*ClTED  in  Cox.  V.  Westcoat,  2  Stew.  552. 
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C.  Hawk,  at  the  date  of  the  mortgage,  and  $100  bonus, 
which  it  was,  oft  tlie  negotiation  for  the  loan,  corruptly- 
agreed  between  her  and  the  complainant,  should  be  paid  by 
her  to  the  latter,  in  consideration  of  the  loan,  together  with 
interest  at  the  rate  of  seven  j^er  cent,  per  annum  on  the 
amount  loaned  and  the  premium  ;  and  that  the  agreement 
was  executed  by  the  payment  to  the  defendant,  Mary  C. 
Hawk,  of  the  sum  of  $1500  only,  and  the  giving  by  the 
defendants  of  their  bond  and  the  mortgage  in  suit. 

The  only  Avitness  sworn  in  the  cause  is  the  defendant, 
Henry  S.  Hawk,  who  claims  to  have  conducted  all  the  negotia- 
tions for  the  loan  with  the  complainant,  and  to  have  received 
the  money,  his  wife  taking  no  part  Avhatever  in  the  matter. 
In  his  testimony,  he  states  that  tlie  defendants  received 
$1520,  and  that  the  agreement  was  for  the  payment  of  twelve 
per  cent,  on  $1600 — five  per  cent.  ($80)  at  the  time  of  pay- 
ing the  money,  and  the  rest  at  the  end  of  the  year.  This  is 
not  the  agreement  set  up  by  the  answer.  When  asked  by 
his  counsel  to  account  for  the  discrepancy  between  this  state- 
ment and  the  statement  of  the  answer  on  that  head,  he  says 
that,  at  the  time  of  making  the  latter  statement,  he  was 
under  the  impression  that  it  was  fifteen  per  cent,  on  $1600 
he  agreed  to  pay,  and  hence  the  mistake.  This,  however, 
would  have  made  the  amount  allowed  for  premium  not  $100, 
as  stated  in  the  answer,  but  $128,  and  the  amount  of  money 
received,  not  $1520,  but  $1472. 

The  answer  was  filed  July  13th,  1871,  and  it  is  fair  to 
presume  that  his  recollection  of  the  transaction  was  more 
trustworthy  then,  than  at  the  later  day,  June  18th,  1873, 
when  he  was  examined  as  a  witness.  Yet  he  says  he  was  at 
fault  in  his  recollection  when  he  swore  to  his  answer. 

He  is  equally  unhappy  in  his  eifort  to  reinforce  his  testi- 
mony by  the  alleged  discovery  of  a  memorandum,  by  whicli 
he  claims  to  have  corrected  his  recollection.  Although  he 
states  that  he  discovered  it  but  a  few  months  before  he  was 
examined  as  a  witness,  he  is  unable  not  only  to  produce  it, 
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but  to  give  any  account  or  description  of  it.  His  interest  in 
this  suit  is  evident,  and  is  admitted. 

It  appears  that  the  defendants,  by  deed  dated  December 
16th,  1871,  after  the  filing  of  the  answer,  conveyed  the 
mortgaged  premises,  in  fee  simple,  to  William  S.  Kase  and 
Howard  Mellick,  for  the  consideration  of  $2700.  The 
conveyance  was  not  made  subject  to  the  mortgage.  It 
contains  the  usual  covenants,  including  general  warranty,  on 
the  part  of  both  defendants.  In  computing  the  consideration, 
the  witness  says  the  mortgage  was  reckoned  at  only  $1520, 
and  the  rest  paid  in  money,  or  its  equivalent. 

The  defence  of  usury  must  not  only  be  distinctly  set  up  in 
the  answer,  and  the  terms  of  the  usurious  contract  and  the 
quantum  of  the  usurious  interest  or  premium  specified,  and 
distinctly  and  correctly  set  out,  but  the  defendant  must  also 
prove  the  usury  as  laid  ;  and  if  he  fails  in  proving  the 
usurious  contract,  in  the  way  and  manner  in  which  he  has 
charged  it  in  the  answer,  he  must  fail.  V7'oom  v.  Ditmas,  4 
Paige  532;  iV.  /.  Fat.  Tan.  Co.  v.  Turner,  1  McCarter  329  ; 
Morris  v.  Taylor,  7  C.  E.  Green  438,  and  cases  there  cited ; 
8.  C,  7  C.  E.  Green  613.  This  rule  still  applies,  notwith- 
standing the  penalty  has  been  mitigated  by  the  usury  law 
now  in  force. 

To  establish  the  defence  of  usury,  the  court  requires  proof 
clear  and  cogent,  and  will  not  accept  probabilities  merely, 
nor  have  recourse  to  conjectures,  to  aid  the  defence.  Brolasky 
v.  Miller,  4  Halst.  Ch.  790 ;  Pat.  Tan.  Co.  v.  Turner,  supra. 

In  Taylor  v.  Morris,  7  C.  E.  Green  613,  the  Court  of 
Errors  and  Appeals  say :  "  If  the  defence  of  usury  should  ever 
be  sustained  upon  the  uncorroborated  testimony  of  the  party 
by  whom  the  security  was  made,  the  testimony  should  be,  in 
all  respects,  unexceptionable." 

The  proof,  in  this  case,  is  not  such  as  is  required  to  sustain 
the  defence  set  up  in  the  answer.  The  complainant  is  enti- 
tled to  a  decree  accordingly. 
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Thalman  vs.  Canon  and  others. 

1.  By  an  agreement  under  seal,  B.  was  to  convey  to  C.  certain  real 
estate,  and  C.  was  to  pay  certain  debts  of  B.'s  son  ;  among  others,  one  to 
T.  The  conveyance,  as  at  first  proposed,  was  to  have  been  made  to  C.  and 
T.,  but  by  mutual  consent,  it  was  made  to  C.  alone,  the  latter  to  pay  T.'s 
debt.  On  the  day  the  deed  was  to  be  delivered,  T.  gave  to  C.  u  written 
receipt  for  the  amount  of  his  debt,  as  agreed  upon.  C.  was  not  ready  to 
pay,  but  took  the  receipt.  He  then  drew  up  a  new  agreement,  the  same 
as  the  first,  but  making  no  provision  for  the  payment  of  T.'s  debt,  and 
falsely  representing  to  B.  that  T.  had  refused  to  comply  with  the  terms  of 
the  agreement,  persuaded  him  to  execute  the  new  agreement,  and  give 
him  a  deed  in  pursuance  of  it,  C.  giving  to  B.  his  own  note  for  the  amount 
of  T.'s  debt,  payable  in  two  years.  C.  then  refused  to  pay  or  recognize 
T.'s  claim,  alleging  that  he  had  declined  to  accept  the  amount  agreed 
upon,  and  that  the  property  had  been  conveyed  to  him  on  a  different 
bargain.  Upon  bill  filed  by  T.  against  C.  and  B.  and  son,  praying  an 
account  against  C.  as  trustee,  and  payment  by  him  of  T.'s  claim,  and  that 
it  be  made  a  lien  on  the  land,  with  a  general  prayer  for  relief— fleZd, 

1.  The  conveyance  to  C.  must  be  considered  as  having  been  made  in 
pursuance  of  the  original  agreement,  which,  so  far  as  he  and  T.  are  con- 
cerned, was  never  revoked.  C.  must  account  as  trustee  to  T.  for  the 
amount  of  his  debt,  with  interest  from  the  day  the  deed  was  received,  with 
costs. 

2.  The  complainant's  claim  cannot  be  made  a  lien  on  the  land.  The 
facts  do  not  constitute  a  case  of  resulting  trust.  The  intention  was  to 
create  a  personal  obligation  from  C.  to  T. 

3.  No  decree  can  be  had  against  either  B.  or  his  son.  There  is  nothing 
wliich  either  can  be  decreed  to  perform.  But  the  circumstances  disentitle 
them  to  costs. 

2.  A  trust  voluntarily  assumed,  is  none  the  less  binding  and  complete 
because  the  trustee  acts  without  promise  or  expectation  of  compensation 
for  his  services. 

3.  A  person  acting  as  agent  for  another,  cannot  use  the  power  conferred 
by  his  position  to  make  an  advantage  for  himself  out  of  or  in  the  course 
of  his  principal's  business. 

4.  The  doctrine  of  resulting  trusts  applies  only  where  the  trustee  pays 
for  the  land,  or  some  aliquot  part  of  it,  with  the  money  of  the  cestui  que 
trust.  Where  a  trustee  has  taken  title  to  land.s,  and,  as  part  of  the  con- 
sideration therefor,  has  undertaken  to  pay  certain  debts  of  the  grantor, 
no  trust  results  to  a  creditor  whose  debt  the  trustee  refuses  to  pay,  by 
virtue  of  a  receipted  bill  given  by  the  creditor  to  the  trustee,  which  he 
might  have  used  as  money,  but  did  not. 
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This  cause  was  argued  before  the  Vice-Chancel  I  or,  upon 
the  pleadings  and  proofs  taken  before  him. 

Mr.  W.  S.  Whitehead,  for  complainant. 

Mr.  D.  A.  Ryerson,  for  defendants. 

The  Yice-Chancelloe. 

The  object  of  this  suit  is  to  enforce  the  fulfillment  of  a 
trust.  In  August,  1871,  James  S.  Blauchard,  one  of  the 
defendants,  was  indebted  to  several  parties  respectively,  in 
sums  amounting  in  all  to  about  $2000.  Of  this  amount,  the 
sum  of  $888  was  due  to  the  complainant,  Thalman,  and 
$565  to  William  S.  Canon,  one  of  the  defendants.  Isaac 
Blanchard,  the  debtor's  father,  being  willing  to  provide  for 
the  debts  of  his  son,  who  was  a  minor  at  the  time  they  were 
contracted,  entered  into  an  agreement,  under  seal,  with  Canon, 
for  the  sale  and  conveyance  to  Canon  of  real  estate  in  New- 
ark, for  the  price  of  $5000.  The  agreement  was  dated  the 
23d  day  of  August,  1871,  and  called  for  the  delivery  of  the 
deed  on  the  first  of  the  following  month,  at  the  office  of 
Canon,  who  was  then  to  make  up  the  price,  by  assuming  a 
mortgage  on  the  premises,  by  delivering  to  Blanchard  re- 
ceipted bills  for  the  debts  owing  by  his  son,  which  bills  the 
agreement  particularly  specified,  and  by  paying  the  balance, 
partly  in  cash  and  partly  by  a  note  at  four  months.  This 
agreement  was  brought  about  by  the  knowledge  and  co- 
operation of  Thalman.  He  relied  on  it  as  the  means  of 
getting  his  money,  the  arrangement  being  that  Canon  should 
pay  the  creditors  of  the  son  their  bills,  and  have  the  amount 
of  them  allowed  by  the  father,  on  delivery  of  the  deed.  On 
the  first  of  September,  when  the  deed  was  to  pass,  Thalman, 
upon  notice  from  Canon,  attended  at  his  office,  and  met  there 
the  younger  Blanchard,  between  whom  and  himself  a  debate 
occurred,  whether  interest  should  be  allowed  on  the  $888 
named  in  the  agreement  as  the  principal  amount  of  his  debt. 
The  son  said  his  father  would  pay  the  principal  alone,  with- 


MAY  TERM,  1873.  129 

Thalman  v.  Canon. 

out  interest.  Tlialman  then  waived  the  interest,  and  there- 
upon signed  a  receipt  in  full,  drawn  up  by  the  sou,  and 
which  was  handed  to  Canon  to  deliver  to  the  father,  as  the 
agreement  required.  Canon  was  not  ready  then  to  give 
Thalman  his  money,  but  said  something  about  examining  the 
deed,  and  that  he  would  see  him  that  night.  When  Thalman 
and  Blanchard  had  gone,  Canon  immediately  proceeded  to 
draw  up  a  new  agreement,  substantially  the  same  as  the 
existing  one,  with  the*  exception  of  leaving  out  Thalman's 
name,  and  all  provision  for  the  payment  of  his  debt.  This 
new  agreement  he  took,  about  tno  o'clock  of  that  day,  to 
Blanchard  the  elder,  who  was  engaged  at  his  work,  and  igno- 
rant of  what  had  occurred.  Canon  told  him,  in  substance, 
that  Thalman  would  not  come  to  terms,  would  not  comply 
with  the  agreement,  and  pressed  Blanchard  to  close  the 
business  with  him  at  once,  by  signing  the  new  agreement, 
and  delivering  the  deed  in  pursuance  of  it.  He  did  so,  tore 
up  the  first  agreement,  and  Canon  took  the  deed.  When 
afterwards  called  on  by  Thalman,  he  refused  to  pay  or  recog- 
nize his  claim,  alleging  that  he  had  declined  to  accept  the 
$888,  without  interest,  and  that  the  property  had  been  con- 
veyed to  himself,  on  a  new  and  different  bargain. 

Thalman's  bill  is  now  filed  against  Canon  and  the  two 
Blanchards,  and  prays  that  tiie  first  may  be  held  to  account 
as  trustee;  that  he  be  decreed  to  pay  the  complainant  his 
claim,  and  that  it  be  made  a  lien  on  the  land;  together 
with  a  general  prayer  for  relief. 

An  answer  was  filed  by  Canon,  and  a  separate  one  by  the 
Blanchards.  The  main  insistmcnt  of  each  answer  is,  that 
Thalman  would  not  comply  with  the  agreement,  and  is,  con- 
sequently, entitled  to  nothing  under  it.  This  insistment  is 
conclusively  disproved  by  the  evidence.  The  parties  have 
been  examined  as  witnesses,  and  from  their  testimony,  in 
connection  with  the  other  proofs,  it  is  evident  that  Thalman 
did,  in  fact,  distinctly  surrender  the  interest,  and  left  with 
Canon  a  receipt  in  due  form,  with  authority  to  deliver  it  to 
Blanchard,  on  receipt  of  the  deed.     His  motive  in  not  doing 
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SO  sufficiently  appears.  By  delivering  it,  he  would  have 
been  bound,  as  he  knew,  to  pay  Thalman  the  $888  in  cash. 
Instead  of  so  doing,  he  made  a  new  bargain  with  Blanchard, 
more  advantageous  to  himself,  by  substituting  his  own  note 
for  that  sum,  payable,  without  interest,  at  the  end  of  two 
years.  He  accomplished  this  by  making  Blanchard  believe 
what,  in  fact,  was  untrue,  and  what,  if  true,  Avould  have 
justified,  in  respect  to  Thalman,  the  rescission  of  the  agree- 
ment. Whether  the  agreement  was  so  far  of  an  executory 
and  voluntary  character  that  Blanchard  was  free  to  revoke  or 
to  change  it,  as  against  the  creditors  of  the  son,  was  a  ques- 
tion discussed  upon  the  argument,  but  does  not  seem  to  me  a 
material  question,  in  this  case,  to  decide.  The  complainant 
looked  to  Canon  for  his  money,  not  to  Blanchard.  All  that 
the  latter  could  be  called  on  to  do,  was  to  convey  the  premises 
to  the  former,  who  was  to  take  them,  and  account  to  the 
complainant  for  the  amount  of  his  debt.  This  conveyance 
was  made,  and  the  obligations  of  Canon  which  result  from 
it,  cannot  be  changed  by  his  own  wrongful  act  in  passing 
over  his  note  instead  of  the  receipt. 

So  far  as  I  can  discover,  there  is  nothing  which  the 
Blanchards,  or  either  of  them,  can  be  decreed  to  perform. 
The  suggestion,  that  the  father,  by  virtue  of  a  prior  con- 
veyance from  the  son,  had  become  bound  for  the  payment 
to  the  complainant  of  his  debt,  is  unsustained,  I  think,  by 
the  proofs;  and  no  fraud  or  bad  faith  on  his  part  being  shown, 
in  delivering  the  deed,  no  relief  as  against  him  can  be  given. 
By  the  agreement  itself,  as  well  as  outside  of  it,  he  knew 
Canon  in  this  business  as  Thalman's  representative  and 
agent,  and  was  justified  in  assuming  the  statement,  that 
Thalman  would  not  come  to  terms,  to  be  true.  That  it  was 
not  true  must,  however,  have  been  known  to  the  son,  who 
was  present  when  the  substituted  agreement  was  signed ; 
and  in  regard  to  iiim,  if  not  to  the  father,  the  evidence  may 
well  warrant  the  belief  that  the  design  was  to  make  Thalman 
settle  for  a  much  smaller  sum.  This  being  so,  and  the  im- 
portant averment  of  their  answer  being  refuted  by  the  evi- 
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dence,  these  defendants,  though  exempted  from  an  adverse 
decree,  will  not  be  entitled  to  costs. 

Against  Canon,  personally,  the  case  is  a  different  one.  He 
was  applied  to,  by  Thalman,  for  assistance  in  collecting  his 
debt,  and  agreed  to  assist  by  taking  the  land  at  the  stipulated 
price.  He  and  Thalman  were  both  creditors  of  the  son. 
Their  claims  were  of  little  value  because  the  debtor  had  lost 
his  property,  and  because,  also,  he  set  up  infancy  as  a  defence. 
By  their  joint  negotiations  with  the  father,  he  consented  to 
convey  the  lands  in  such  way  as  to  have  the  debts  paid.  As 
at  first  proposed,  the  conveyance  was  to  have  been  made  to 
Thalman  and  Canon  together,  but  by  mutual  consent  it  was 
made  to  Canon  alone.  He  was  entrusted  with  Thalman's 
interests,  and  undertook  to  protect  them.  No  compensation 
for  his  services  appears  to  have  been  promised  or  expected, 
but  the  fiduciary  relations  he  assumed,  were  none  the  less 
binding  and  complete.  Thalman  had  forborne  to  take  the 
title  himself,  and  allowed  it  to  be  vested  solely  in  Canon. 
The  latter  became  Thalman's  trustee,  and  as  such  was  pro- 
hibited from  effecting,  without  his  knowledge  and  consent, 
any  change  in  the  bargain  to  benefit  himself  at  Thalman's 
expense.  His  conduct  in  making  use  of  his  confidential 
position  to  oust  his  principal  from  benefits  which,  as  his 
trusted  agent,  he  was  relied  on  to  secure,  was  a  palpable 
violation  of  his  trust,  for  which  equity  will  hold  him  to 
account.  A  person  acting  as  agent  for  another  cannot  use 
the  power  conferred  by  his  position  to  make  an  advantage 
for  himself  out  of,  or  in  the  course  of  his  principal's  business. 
No  principle  is  more  elementary  or  better  settled  than  this. 
So  far  as  he  and  Thalman  are  concerned,  the  original  agree- 
ment was  never  actually  revoked.  It  must  be  considered  as 
liaving  been  performed,  and  the  conveyance  as  made  in 
pursuance  of  it.  He  must  therefore  be  decreed  to  pay  to 
the  complainant  the  $888,  with  interest  from  September  1st, 
1871,  when  the  deed  was  received,  together  with  his  costs  of 
the  suit. 

I  do  not  see  how  the  complainant  can  also  follow  the  land. 
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Where  one  buys  land  with  the  money  of  another,  the  buyer 
takes  the  laud  in  trust  for  him  who  advances  the  money. 
The  trust  arises,  not  by  agreement,  but  by  implication  of 
law.  It  is  expressly  exempted  from  the  operation  of  the 
statute  of  frauds,  and  may  consequently  be  establislied  by 
parol.  The  theory  is  that  the  money  has  been  transmuted 
into  land,  the  real  owner  in  each  case  continuing  the  same. 
If  the  agent  has  wrongfully  put  the  principal's  money  into 
land,  he  holds  it  in  trust  for  the  principal,  who  may  claim  it 
if  he  chooses,  or  he  may  look  to  his  agent  to  refund  him  the 
money.  But  he  cannot  be  the  owner  of  both,  and  must  elect 
which  he  will  take.  This  doctrine  of  resulting  trusts  was 
clearly  unfolded  in  Dyer  v.  Dyer,  cited  as  the  leading  case 
upon  that  subject,  and  extensively  illustrated  by  English  and 
American  notes,  in  While's  Leading  Gases  in  Equity,  Vol.  /, 
p.  165.  It  is  there  shown,  by  an  array  of  decisions,  that  if 
the  trustee  or  agent  lay  out  the  money  whicii  he  holds  in  his 
fiduciary  character,  in  the  purchase  of  land,  and  take  the 
conveyance  to  himself,  the  person  entitle<l  to  the  money  may, 
at  his  election,  charge  the  trustee  personally,  or  follow  the 
money  into  the  land,  and  claim  the  purchase  as  made  in  trust 
for  himself.  In  the  present  suit,  I  should  advise  a  deci-ee 
giving  the  complainant  this  option,  if  I  could  feel  justified 
in  holding  that  the  doctrine  of  resulting  trusts  was  applicable 
to  the  facts  of  this  case.  But  I  am  unable  to  see  how 
it  can  be.  Canon  did  not  pay  for  the  land,  or  any  aliquot 
pai't  of  it,  with  Thalman's  money.  By  the  terms  of  the 
bargain,  it  seems  to  have  been  expected  that  he  would  first 
settle  with  Tlialmau  and  the  other  creditors  of  the  son,  and 
afterwards  pass  over  to  the  father  the  receipted  bills,  at  the 
delivery  of  the  deed.  This  was  the  arrangement.  It  was 
not  intended  tliat  Thalman  should  have  any  interest  in  the 
land,  or  that  he  should  advance  any  money.  He  was  to  look 
to  Canon,  and  receive  money,  instead  of  advancing  it.  He 
chose  to  entrust  Canon  with  the  receipted  bill,  without 
getting  the  money,  on  the  faith  that  the  agent  would  employ 
it,  and  become  bound  to  him,  instead  of  to  the  father.     The 
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intention  was  to  create  a  personal  obligation  from  Canon  to 
himself.  This  was  done,  and  the  ground  on  which  the  decree 
must  stand  is  that  of  a  violated  personal  confidence  and 
trust,  by  which  the  complainant  lost  the  advantages  he  should 
have  secured  had  his  agent  been  faithful  to  his  principul. 
The  doctrine  of  resulting  trusts  has  been  said  to  be,  probably, 
one  of  the  mistakes  of  equity.  Whether  this  observation  be 
or  be  not  a  just  one,  it  is  clear  that  it  can  stand  only  on  the 
clearly  established  fact  of  actual  payment  of  the  price,  or  a 
definite  part  of  it.  It  would  be  a  misapplication  of  the 
doctrine,  it  seems  to  me,  in  this  case,  to  construe  the  mere 
possession  of  a  receipted  bill  in  the  hands  of  the  agent,  which 
he  might  have  used  as  money,  but  did  not,  as  a  substantial 
payment  by  Thalman.  I  should  be  glad  to  render  the  com- 
plainant's remedy  in_this  instance  as  efficacious  as  possible, 
but  it  cannot  be  extended  on  untenable  grounds. 

The  force  and  effect  which  the  recent  statute  imparts  to 
decrees  for  the  payment  of  money,  is  the  only  source  of  a  lien 
on  the  land  which  can,  in  my  judgment,  be  available  for  the 
complainant's  relief. 

I  respectfully  advise  as  above. 


Dixon  vs.  Dixon. 


1.  Whether  adulterous  acts,  committed  by  a  wife  prior  to  the  execution 
of  a  deed  of  settlement  by  her  husband  in  her  favor,  but  which  were  con- 
cealed from  him,  and  were  unknown  and  unsuspected  by  him  when  the 
deed  was  made,  would  avail  to  set  the  deed  aside.     Quaere. 

2.  That  she  afterwards  lived  in  adultery  with  the  man  charged  to  have 
been  her  paramour  before  the  execution  of  the  deed  of  settlement,  cannot 
authorize  the  inference  of  her  prior  guilt,  without  additional  proof. 

3.  A  deed  of  settlement  for  the  wife's  benefit,  made  upon  the  execution 
of  articles  of  separation  between  herself  and  husband,  and  good  at  tlie  time 
of  its  execution  and  delivery,  will  not  be  set  aside  for  adultery,  or  any 
misconduct  of  the  wife,  afterwards. 
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Mr.  Ransom,  for  complainant. 

Messrs.  Dixon  and  OoUins,  for  defendant. 

The  Vice-Chancelloe. 

The  complainant's  wife  having  left  him  on  account  of  ill 
treatment,  and  having  brought  suit  for  maintenance,  the  suit 
was  settled  by  the  complainant's  executing  a  conveyance  of 
certain  lands  to  a  trustee,  for  the  sole  and  separate  use  of  the 
wife.  The  conveyance  was  made  August  3d,  1869. 
.  A  suit  was  shortly  after  brought  by  complainant  to  set  the 
deed  aside,  on  the  ground  that  it  was  made  at  a  time  when, 
by  reason  of  his  condition  from  the  excessive  use  of  intoxi- 
cating drinks,  he  was  incapable  of  executing  the  same  so  as 
to  bind  himself  thereby.  In  this  suit  the  complainant  failed, 
and  his  bill  was  dismissed  in  this  court,  (7  C.  E.  Gh'een  91,) 
and  the  decree  aflSrmed  by  the  Court  of  Appeals. 

He  thereupon  filed  a  bill  of  review,  in  the  nature  rather  of 
an  original  bill,  to  set  the  deed  aside,  on  the  new  and  differ- 
ent grounds,  that,  before  the  deed  was  made,  she  had  beea 
guilty  of  adultery,  and  that  this  was  concealed  from  her 
husband,  and  was  unknown  and  unsuspected  by  him  when 
the  deed  was  made ;  and  also  that,  since  the  deed  was  made, 
she  has  been  living  in  adultery  in  the  State  of  New  York, 
where  he  has  lately,  for  that  cause,  sued  for  and  obtained  a 
divorce. 

The  latter  suit  has  been  argued  upon  the  bill,  answer,  repli- 
cation, and  proofs. 

Two  questions  were  discussed :  whether,  first,  the  wife's 
adulterous  acts,  after  the  execution  and  delivery  of  the  deed, 
are  a  sufficient  cause  for  setting  it  aside ;  and  whether,  second, 
she  was  guilty  of  adulterous  acts  before  the  deed  was  made. 
The  evidence  is  altogether  insufficient  to  establish  that  she 
was ;  and  if,  therefore,  the  second  point  is  to  be  regarded  as  a 
lawful  cause  for  granting  the  relief  prayed  for  in  the  bill,  the 
point  of  fact  has  not  been  maintained,  and  the  relief  must  be 
denied.     That  she  afterwards  lived  in  adultery  with  the  man 
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charged  to  have  been  her  paramour  before  the  making  of  the 
conveyance,  is  too  clear  for  doubt ;  but  her  subsequent  bad 
life  cannot  authorize  the  inference  of  her  prior  guilt,  without 
additional  proof,  and  such  proof  by  no  means  appairs. 

Again,  that  subsequent  guilt  is  not  a  ground  for  the  relief 
sought  by  the  bill,  has  already  been  determined  by  this  court, 
upon  a  preliminary  motion  in  the  cause,  and  will  not  now  be 
reviewed.  An  injunction  to  restrain  the  trustee  from  selling 
until  the  determination  of  this  suit  was  refused  by  the  late 
Chancellor,  and  the  law  declared  to  be,  that  a  deed  or  settle- 
ment of  this  kind,  if  good  at  its  execution  and  delivery, 
will  not  be  set  aside  for  adultery,  or  any  misconduct  of  the 
wife,  afterwards.     8  C.  E.  Gre-en  316. 

The  deed  in  this  case  is  unqualified  in  terms,  and  empow- 
ers the  trustee  at  any  time,  upon  the  wife's  written  request, 
to  convey  to  her,  or  any  person  she  might  appoint.  It  must 
be  construed  most  strongly  against  the  grantor,  and  no  condi- 
tions of  good  behavior  on  the  part  of  the  wife,  however  wise 
and  just  their  insertion  in  the  deed  might  have  been  when 
the  deed  was  made,  can  now  be  inserted  or  appended  by  the 
court.  The  result  is,  that  the  bill  must  be  dismissed,  with 
costs. 

I  respectfully  so  advise. 


TuRKELL  vs.  Byard  and  others.* 

1.  In  setting  up  a  defence  of  usury  in  a  suit  in  chancery,  the  defendant 
must,  in  his  answer,  as  in  a  plea  of  usury  in  an  action  at  law,  set  out  the 
particular  facts  and  circumstances  of  the  supposed  usurious  agreement, 
that  the  court  may  see  tliat  the  agreement  was  in  violation  of  the  statute. 

2.  The  answer  must  set  up  the  usury,  specifically.  The  terms  of  tlie 
usurious  agreement,  and  the  amount  of  the  usurious  premium,  must  be 
distinctly  and  correctly  stated. 

*CiTED  in  Cox  V.  Westcoat,  2  Stew.  552. 
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Tunell  V.  Byard. 
Mr.  T.  D.  Hodges,  for  complainant. 

Mr.  G.  S.  HUionyioT  defendants. 

The  Vice-Chancellor. 

The  mortgage  sought  to  be  foreclosed  in  this  suit,  was 
made  by  John  Byard  and  wife  to  John  C.  Benson,  and  by 
Benson  assigned  to  Fausta  Mora,  and  by  Mora  assigned  to 
Turrell,  the  complainant.  It  is  dated  February  1st,  1871, 
and  is  for  $8000.     The  answer  is  by  Byard. 

It  appears  from  the  evidence,  that  $7200  was  the  whole 
sura  advanced  for  principal,  and  my  opinion  is,  that  under 
the  pleadings  and  proofs,  the  complainant  is  entitled  to  a 
decree  for  the  amount  advanced,  with  interest  and  costs. 

The  defendant's  counsel  relied,  at  the  argument,  upon  the 
defence  of  usury,  but  this  defence  cannot  be  maintained,  for 
the  reason  that  it  is  not  sufficiently  set  up  in  the  answer. 
The  allegations  of  the  answer  respecting  it,  are  as  follows, 
viz. :  "  That  the  said  bond  and  mortgage  were  executed  and 
delivered  to  the  said  John  C.  Benson,  for  no  consideration 
whatever  from  the  said  John  C.  Benson,  but  for  the  express 
purpose  of  its  immediate  assignment  by  the  said  John  C. 
Benson  to  Fausta  Mora,  in  complainant's  said  bill  named,  in 
pursuance  of  an  arrangement,  undertaking,  and  agreement 
between  this  defendant  and  the  said  Fausta  Mora,  and  that 
the  only  consideration  for  the  said  bond  and  mortgage  was 
paid  to  this  defendant  by  the  said  Fausta  Mora ;  but  this 
defendant  denies  that  the  principal  sum  mentioned  in  the 
said  bond  or  obligation,  with  large  arrears  of  interest,  or  any 
interest  whatsoever,  is  due  and  owing  to  the  complainant, 
and  affirms  that  a  large  portion  of  said  principal  sum,  to  wit, 
the  sum  of  $800,  constituted  and  was  included  in  the  said 
principal  sum  as  a  premium,  and  in  excess  of  interest  allowed 
by  law,  for  the  loan  of  the  remainder  of  the  said  principal 
unto  this  defendant  by  the  said  Fausta  Mora. 

In  setting  up  a  defence  of  usury  in  a  suit  in  chancery,  the 
defendant  must,  in  his  answer,  as  in  a  plea  of  usury  in  an 
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action  at  law,  set  out  the  particular  facts  and  circumstances  of 
the  supposed  usurious  agreement,  that  the  court  may  see  that 
the  agreement  was  in  violation  of  the  statute.  Taylor  v. 
Moms,  7  C  E.  Green  612.  He  must,  in  his  answer,  set  up 
the  usury  specifically,  stating,  distinctly  and  correctly,  the 
terms  of  the  usurious  agreement,  and  the  amount  of  the 
usurious  premium.  Tyler  on  Usury  458.  In  the  thirty- 
fourth  chapter  of  the  last  named  work,  many  of  the  cases 
illustrating  the  strictness  with  which  this  rule  is  applied,  are 
cited  and  compared. 

There  is  no  allegation  in  the  present  case,  of  any  corrupt 
or  usurious  agreement  whatever.  If  any  could  be  inferred, 
the  terms  of  the  agreement  would  still  be  wanting. 

I  shall  advise  a  decree  as  above.* 


Noel  vs.  NoEL.f 

1.  A  charge  of  adultery  with  one  C.  F.  S.,  in  the  city  of  Philadelphia, 
and  with  one  or  more  persons  in  houses  of  ill-fame,  in  specified  cities, 
being  all  the  knowledge  the  complainant  had  at  the  filing  of  the  bill, 
sufficiently  particularizes  the  places  and  persons  for  the  requirements  of 
pleading. 

2.  The  situation  and  circumstances  of  the  mother  being  such  that  she  is 
able  to  educate  and  rear  her  children,  and  her  entire  fitness,  intellectually 
and  morally,  for  the  work  clearly  appearing,  and  in  view  of  the  immo- 
rality of  the  father,  the  custody  of  the  children  was  awarded  exclusively 
to  the  mother.  

Argued  before  the  Yice-Chancellor,  on  bill,  answer,  and 
proofs. 

Mr.  Wilson,  for  complainant. 

Mr.  J.  M.  Scovel,  for  defendant. 

*  Decree  affirmed  post  p.  589. 

t  Cited  in  Black  v.  Black,  U  C.  E.  Gr.  432. 
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The  Vice-Chancellor. 

The  parties  to  this  suit  for  a  divorce,  were  married  in 
Philadelphia,  on  the  31st  of  August,  1869.  The  defendant, 
who  belongs  to  a  highly  respectable  family  in  Canada,  where 
he  was  brought  up,  is  a  young  man,  and  by  profession  a 
physician.  The  complainant  is  the  daughter  of  Edward 
Harris,  deceased,  late  of  Moorestown,  in  the  county  of  Bur- 
lington, in  this  state.  At  her  marriage,  she  was  living  with 
her  mother,  then  a  widow,  in  the  family  residence  at  Moores- 
town. A  few  weeks  afterwards,  her  husband  took  a  house  in 
Philadelphia,  with  a  view  to  practicing  his  profession,  but 
having  little  success,  went  back,  in  June,  1870,  with  his  wife, 
to  her  mother's  house,  where  she  has  since  lived.  He  soon 
after  engaged  in  mercantile  pursuits,  with  moneys  loanetl  by 
his  mother-in-law,  but  did  not  succeed.  He  was  addicted  to 
intoxicating  drinks,  having  occasional  periods  of  excessive 
intemperance,  and  in  March,  1872,  was  so  far  disabled  and 
reduced  by  his  courses,  that  his  removal  from  Moorestown, 
and  a  year's  stay  with  his  relatives  in  Canada,  were  agreed 
upon  as  measures  for  reforming  his  habits  and  restoring  his 
health.  He  left  Moorestowm  April  5th,  1872,  and  has  not 
since  lived  with  complainant,  who,  soon  after  he  had  gone, 
was  surprised  by  discovering,  from  his  papers,  and  in  other 
ways,  the  evidences  of  his  guilt  of  adultery.  On  the  23d 
of  July,  1872,  she  filed  her  bill  of  complaint.  The  al- 
leged adulterous  acts  are  with  one  C.  F.  S.,  in  the  city  of 
Philadelphia;  also,  with  one  or  more  persons  in  Pottsville, 
Pennsylvania;  also,  with  one  or  more  persons  in  houses  of 
ill-fame  in  Philadelphia;  also,  with  some  person  in  a  house 
of  ill-fame  in  New  York,  on  his  way  from  Moorestown  to 
Canada.  The  times,  places,  and  persons  are  alleged  with  as 
much  certainty  as  the  complainant  was  then  able  to  state,  and 
in  these  respects  the  pleading  is  sufficient. 

The  answer  of  the  defendant  is  a  general  denial  of  the 
charges  of  the  bill,  and  a  large  mass  of  testimony  has  been 
taken,  and  numerous  exhibits  offered.     It  is  unnecessary,  in 
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my  judgment,  to  review,  or  even  to  refer  to  the  largest  part 
of  the  evidence.  It  will  be  sufficient  to  exhibit  only  so 
much  of  it,  in  general  terms,  as  establishes  conclusively  the 
truth  of  some  of  the  charges,  and  clearly  entitles  the  com- 
plainant to  the  decree  prayed  for  in  her  bill. 

In  respect  to  the  illicit  connection  of  the  defendant  with 
C  F.  S.,  there  is  scarcely  the  semblance  of  a  defence. 
Among  the  papers  found  in  his  secretary,  soon  after  his 
departure  for  Canada,  were  fifteen  of  her  letters,  together 
with  her  photograph.  The  first  of  the  letters  is  dated  August 
19th,  1869,  eleven  days  before  his  marriage  to  the  complain- 
ant. The  last  is  dated  March  26th,  1870,  and  sufficiently 
evinces  the  relations  that  had  existed  between  the  writer  and 
himself. 

"  I  left  Philadelphia,"  she  writes,  "  nearly  a  month  ago. 
Constantly  I  found  myself,  in  spite  of  myself,  in  the  places 
that  we  had  gone  over  together,  and  the  place  where  you  left 
me  the  last  time,  became  a  veritable  place  of  torment.  Why 
do  I  not  know  how  to  return  contempt  for  contempt?  You 
are  right,  however ;  your  conduct  is  just.  My  love  was 
in  former  times  pure,  and  although  I  had  not  the  right  to 

love  you,  I  ought  not  to  blush  for  it Now  it  is 

different,  and  I  feel  all  the  enormity  of  my  fault.  Perhaps 
I  ought  to  suffer  the  consequences.  I  can  no  longer  pity 
myself,  for  I  myself,  in  one  of  my  letters,  remember  to  have 
said  to  you,  that  if  I  succumbed,  I  would  consent  to  receive 
your  contempt.  I  feel  the  weight  of  it  now,  and  it  is  only 
the  heavier.  You  assured  me  (afterwards)  that  I  need  not  be 
troubled ;  that  you  had  been  prudent,  and  that  there  would 
not  ije  any  consequences.  I  took  you  at  your  word,  and  have 
been  without  fear,  up  to  the  present  moment.  But  I  must 
confess  to  you  the  whole  truth.  I  have  not  had  my  periods 
since  I  saw  you.  At  the  commencement  of  their  disappear- 
ance, I  felt  no  uneasiness,  for  I  had  never  been  entirely 
regular.  But  now  three  months  and  a  half  have  gone.  If 
I  remember  well,  we  saw  each  other  the  15th  of  December; 
and   the   last  time   that   I    was    unwell  was  the   10th   of 
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December.  It  has  required  a  great  effort  in  me  to  tell  you 
this,  but  in  face  of  the  horrible  truth,  no  false  modesty  can 
exist." 

The  unhappy  writer  continues  in  a  similar  strain,  which 
need  not  be  quoted.  Her  letters  are  admitted  to  be  genuine, 
and  the  interview  on  the  15th  of  December,  or  thereabouts, 
to  which  she  refers,  is  admitted  to  have  occurred.  His 
criminal  conduct  on  that  occasion  is  hardly  denied.  He 
affects,  indeed,  to  doubt  whether  pregnancy  was,  in  fact,  the 
result  of  it,  but  his  suggestions  and  pretences  in  regard  to  it 
are  unworthy  of  notice.  That  he  was  guilty  of  adultery 
with  the  unfortunate  writer  of  these  letters,  it  is  impossible 
to  doubt. 

Besides  the  letters  thus  carefully  preserved,  other  evidences 
appeared  from  his  papers,  which,  connected  with  the  proofs 
in  the  cause,  if  they  do  not  prove  the  licentiousness  of  his 
conduct,  exhibit  painfully  the  impurity  and  pollution  of  his 
mind.  These  evidences  and  proofs  are  obscene  pictures  and 
books.  His  fondness  for  them  is  spoken  of  as  a  mania  by 
one  of  the  witnesses,  and  no  denial  is  attempted  to  be  made 
of  his  habits  respecting  them.  Samples  of  them  have  been 
offered  as  exhibits.  They  have  no  possible  relation  to  medical 
purposes,  and  none  can  be  pretended.  The  possession  and 
use  of  them  by  a  physician,  are  quite  as  incapable  of  apology 
or  palliation — nay,  more  so — than  they  would  be  in  the  case 
of  a  vulgar,  uneducated  reader.  They  are  of  the  worst  con- 
ceivable kind,  such  as  the  law  prohibits,  and  such  as  a  mind 
of  ordinary  intelligence  and  virtue  must  instinctively  recoil 
from  with  detestation  and  disgust.  These  obscene  pictures 
and  books  the  defendant  is  proven  to  have  specially  delighted 
in,  to  have  exiiibited  to  others,  to  have  solicited  aid  in  pro- 
curina:,  and  to  have  introduced  into  the  home  of  his  wife. 

The  alleged  adulterous  acts  in  Pottsville  are  also  estab- 
lished by  plenary  proof.  They  occurred  in  January,  1872. 
The  defendant,  as  partner  in  a  mercantile  firm,  went  to 
Pottsville  to  collect  debts  due  the  firm.  He  put  up  at  a 
public  house,  and  spent  the  ten  or  twelve  days  he  was  there 


MAY  TERM,  1873.  141 

Noel  V.  Noel. 

in  drunkenness  and  debauchery.  The  evidence  upon  this 
point  is  overwhelming,  and  leaves  no  room  for  hesitation  or 
doubt.  It  consists  of  the  testimony  of  William  H.  Crosby, 
the  register  clerk  of  the  hotel ;  of  John  Smith,  the  head 
porter ;  of  George  W.  Stockley,  a  clerk  of  the  firm  to  which 
the  defendant  belonged ;  of  George  T.  Chamberlain,  long  an 
intimate  friend  and  associate  of  the  defendant;  and  of  the 
admissions  of  the  defendant,  himself.  Crosby  and  Smith  say 
that,  on  the  evening  of  the  defendant's  arrival  at  Pottsville, 
he  inquired  for  a  house  of  ill-fame,  was  directed  to  one,  and 
accompanied  by  Smith,  the  colored  porter,  to  show  him  the 
house.  He  was  in  the  same  house  on  several  occasions,  while 
in  Pottsville,  and  admits  that  he  was  there  once  with  Cham- 
berlain. His  condition  became  such,  in  a  few  days  after  his 
arrival  at  the  hotel  in  Pottsville,  that  the  proprietor  sent 
Crosby  to  Philadelphia  to  notify  the  defendant's  friends  of 
his  state.  Chamberlain  went  there,  and  after  a  few  days 
brought  him  home,  suffering  from  the  excesses  in  which  he 
had  indulged.  He  had  with  him,  while  there,  obscene 
pictures  and  books.  It  is  unnecessary  to  expose  the  details 
of  what  occurred  at  the  hotel  and  in  the  house  of  ill-fame,  a« 
they  appear  in  the  evidence.  Whatever  doubt  may  exist  as 
to  particular  facts,  no  doubt  can  exist  that  the  defendant  was 
there  guilty  of  the  crime  of  adultery  with  one  or  more  of 
the  prostitutes  he  visited.  His  general  denial,  in  his  testi- 
mony, is  insufficient  to  stand  against  the  weight  and  positive- 
ness  of  the  proofs.  His  own  testimony  must  be  read  in  the 
light  of  what  he  himself  says  in  a  letter  to  complainant,  that 
his  condition  was  such  that  he  remembers  but  little  of  what 
he  did  do. 

I  shall  not  express  an  opinion  as  to  the  truth  of  the 
charges  contained  in  the  bill,  respecting  the  adulterous  acts 
in  houses  of  ill-fame  in  Philadelphia  and  New  York.  A 
large  part  of  the  evidence  is  directed  to  what  is  charged  to 
have  occurred  in  Philadelphia.  The  characters  and  credi- 
bility of  the  witnesses  who  speak  to  it,  were  vehemently 
assailed  at  the  argument,  and  evidently  not  without  reason. 

Vol,.  IX.  K 
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If  the  complainant's  right  to  a  decree  rested  on  that  evidence 
alone,  it  would  by  no  means  be  clear.  Some  of  the  witnesses 
who  speak  to  this  part  of  the  case,  and  especially  Chamber- 
lain, were  the  defendant's  associates  and  friends  during  that 
part  of  his  married  life  before  April,  1872.  Whatever  their 
vices  and  faults  then  were,  they  were  no  bar  to  his  friendship 
and  sympathy.  Nor  can  I  see  in  what  way  the  defendant's 
case  could  be  materially  helped  by  accepting  as  just,  the 
denunciations  he  now  makes  of  them.  The  charges  that 
have  been  established  against  him,  do  not  depend  upon 
Chamberlain's  evidence,  and  the  indisputable  facts  of  tlie 
case  lend  probability  to  evidence  otherwise  weak,  pointing  to 
the  indulgence  by  the  defendant,  when  opportunities  pre- 
sented, of  the  lusts  which  it  seems  to  have  been  his  study  to 
foster  and  inflame. 

The  complainant  is  the  mother,  by  the  defendant,  of  two 
infant  children :  one,  John  "V.  Noel,  born  July  4th,  1870 ; 
another,  Mary  H.  V.  Noel,  born  February  17th,  1872.  The 
bill  prays  that  the  marriage  contract  with  her  husband  may 
•be  dissolved,  and  that  thie  custody  of  the  children  may  be 
••awarded  exclusively  to  her.  There  is  every  reason  why  both 
iprayers  should  be  granted.  Her  situation  and  circumstances 
in  life  are  admitted  to  be  such  that  she  can  educate  and  rear 
her  two  children,  so  far  as  pecuniary  means  are  required,  and 
nothing,  whatever,  appears  in  the  voluminous  evidence  in 
the  cause,  to  discredit  her  entire  fitness,  intellectually  and 
morally,  for  the  work.  It  is,  on  the  other  hand,  most  abund- 
antly shown  by  her  letters  to  her  husband  and  his  mother  be- 
fore she  beciime  aware  of  his  true  character  and  guilt  as  well  as 
after,  by  her  testimony,  and  by  all  the  evidence  in  the  cause, 
that  her  qualifications  are  eminently  such  as  to  entitle  her  to 
the  custody  she  asks. 

I  shall  advise  a  decree  in  accordance  with  the  above. 
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ScHUMM  VS.  Seymour  and  others.* 

1.  Municipal  authorities,  in  the  making  of  street  improvements  author- 
ized by  law  to  be  made  at  the  expense  of  the  owners  of  lands  to  be 
benefited  thereby,  are,  to  a  certain  extent,  the  agents  of  such  owners. 
Contracts  lawfully  made  at  the  discretion  of  the  authorities,  are  binding 
upon  tlie  land  owners,  though  injudiciously  made,  but  the  owners  are 
entitled  to  have  such  contracts  performed  substantially,  in  all  things, 
according  to  their  terms,  and  the  authorities  have  no  power  to  dispense 
with  such  performance,  to  tlte  gain  of  the  contractor  and  the  loss  of  the 
property  owners. 

2.  If  official  authorities  are  about  to  accept  and  pay,  under  a  contract, 
for  what,  in  substantial  and  important  respects,  is  not  according  to  the 
contract,  so  that  the  difl'erence  enures  to  the  benefit  of  the  contractor,  at 
the  expense  of  the  owners,  the  authorities,  in  so  doing,  are  guilty  of  a 
breach  of  trust  which  amounts  to  a  fraud.  The  proper  and  only  remedy 
in  such  case,  is  in  equity. 

3.  If  the  land  owners  stand  by  and  see  the  officials  pay  the  contractor, 
they  can  have  no  relief  against  the  assessment.  But  a  court  of  equity 
will  enjoin  such  wrongful  payments,  and  in  so  doing,  does  not  interfere 
with  tlie  exercise  by  municipal  corporations,  of  the  legislative  or  discre- 
tionary powers  conferred  by  their  charters. 

4.  In  the  exercise  of  the  legislative  or  discretionary  powers  conferred 
upon  municipal  corporations  by  their  chartere,  they  are  beyond  the 
control  of  the  courts ;  but  after  such  powers  have  been  exercised,  and  the 
authorities  are  about  fulfilling  a  contract  for  street  improvements  by 
paying  for  its  performance  with  the  money  of  the  lot  owners,  they  are  not 
acting  in  a  legislative  capacity,  but  in  the  capacity  of  agents,  amenable  to 
the  courts. 

5.  Where  a  contract  made  by  street  commissioners,  under  chartered 
authority,  requires  that  paving  shall  be  done  in  accordance  with  speci- 
fications, but  the  work  is  not  so  done,  and  the  departure  from  the  contract 
results  in  a  large  saving  to  the  contractor,  the  payment  of  the  stipu- 
lated price  will  be  restrained,  even  though  the  substituted  work  be  equally 
good  with  wliat  the  contract  required. 

6.  The  affiiirs  of  a  corporate  body  can  be  transacted  only  at  a  corporate 
meeting.  Its  legislative  and  discretionary  powers  can  be  exercised  only 
by  the  coming  together  of  the  members  who  compose  it;  and  its  purposes 
or  ynW  can  be  expressed  only  by  a  vote  embodied  in  some  distinct  and 
definite  form.  Their  only  existence  is  as  a  board,  and  they  can  do  no 
valid  act  except  as  a  boai'd,  and  such  act  must  be  by  ordinance  or  resolu- 
tion, or  something  equivalent  thereto. 

*  Cited  in  Paret  v.  Bayonne,  10  Vr.  564. 
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7.  Under  a  charter  investing  commissioners  ■vrilh  powers  over  street 
improvements,  and  expressly  enacting  that  no  work  or  materials  for  the 
improvement  of  streets  shall  be  contracted  for,  unless  specifications  there- 
for, and  proposals  for  doing  such  specified  work,  or  furnishing  sucli  speci- 
fied materials,  have  been  fully  advertised,  a  property  owner  cannot  be 
assessed  for  any  part  of  the  cost  of  work  and  materials  furnished  upon  the 
order  of  individual  commissioners,  and  without  any  bargain  as  to  price  or 
other  particulars  between  the  commissioners,  in  their  lawful  capacity,  and 
the  contractor,  and  without  advertisements  or  competitive  bids. 

8.  Public  policy  requires  such  restrictive  enactments  to  be  rigidly 
enforced,  and  the  consequences  resulting  from  the  void  character  of  the 
contracts  they  prohibit,  must  be  the  same  in  equity  as  at  law. 

9.  It  is  a  general  and  fundamental  principle  of  law,  that  all  persons 
contracting  with  a  municipal  corporation  must,  at  their  peril,  inquire 
into  the  power  of  the  corporation,  or  its  officers,  to  make  the  contract. 
And  a  contract  beyond  the  scope  of  the  corporate  powers  is  void. 

10.  Where  municipal  officers  exercise  powers  not  conferred  by  charter 
in  the  making  of  street  improvements,  they  are,  in  no  sense,  agents  or 
representatives  of  property  owners,  and  no  liability  attaches  to  the  latter, 
from  mere  inaction  or  silence,  for  improvements  so  made.  The  doctrine 
of  equitable  estoppel  has  no  place  in  a  case  where  usurped  powers  have 
been  exercised  by  municipal  officers,  who,  in  so  doing,  were  contravening 
public  policy,  as  well  as  known  positive  law. 

11.  Where  officials  are  acting  within  the  terms  of  their  delegated  pow- 
ers, though  they  may  be  acting  carelessly,  negligently,  or  in  culpable 
betrayal  of  their  trust,  they  are  the  agents  of  those  whose  property  is 
liable  to  be  charged;  and  if  the  latter  acquiesce  in,  or  fail  to  interpo^fe 
when  the  negligent  or  culpable  conduct  of  their  agents  is  open  to  their 
view,  they  will  not  afterwards  be  allowed  to  set  it  up,  when  the  effect  of 
so  doing  will  be  to  subject  innocent  parties  to  the  burden  that  would 
otherwise  fall  upon  themselves. 


Mr.  S.  C,  Mount,  for  oomplaiuant. 
Mr  Leon  Abbett,  for  defendants. 

The  Vice-Chancellor. 

This  suit  is  against  the  street  commissioners  of  Greenville, 
together  with  the  contractor,  whom  the  commissioners  em- 
ployed to  do  work  and  furnish  materials  for  the  improve- 
ment of  a  street  in  said  township,  called  the  New  Bergen 
Road.     The  complainant  is  an  owner  of  land  on  the  line  of 
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the  road,  and  because  liable  to  a  special  assessment  for  the 
expense  of  the  improvement,  has  exhibited  his  bill,  as  well 
for  himself  as  for  all  others  similarly  interested  who  may 
come  in.  He  asks  relief  on  the  ground  that  the  improve- 
ment has  been  imperfectly  and  illegally  made. 

At  the  filing  of  the  bill,  in  September  1872,  the  work  in 
question  was  alleged  by  the  defendants  to  be  substantially 
completed,  and  about  four-fifths  of  the  total  sum  claimed  by 
the  contractor  for  the  whole,  had  been  paid.  A  temporary 
injunction  was  issued,  restraining  the  commissioners  from 
further  payments,  and  from  levying  any  assessment  for  the 
moneys  which  the  contractor  had  already  received.  The 
defendants  have  answered,  and  the  cause  has  been  argued 
upon  the  pleadings  and  proofs. 

By  an  act  of  March  27th,  1868,  supplemental  to  the  town- 
ship act  of  Greenville,  five  persons  were  appointed  commis- 
sioners, to  complete  a  map  of  said  township,  with  reference 
chiefly  to  streets,  and  by  a  further  supplement  of  March  9th, 
1869,  were  constituted  "Street  Commissioners  of  Greenville." 
The  powers  conferred  ujjon  them  are  unusually  large.  Thev 
are  authorized  to  sue  and  be  sued  by  their  corporate  title,  to 
issue  township  bonds,  or  certificates  of  debt,  and  contracts 
made  by  and  judgments  recovered  against  them,  pursuant  to 
their  powers,  are  of  like  effect  as  if  made  by  ov  recovered 
against  the  inhabitants  of  the  township.  They  are  exclu- 
sively authorized  to  lay  out,  open,  and  regulatg  public  ave- 
nues and  streets,  and  may,  at  their  discretion,  improve  any 
streets  or  avenues,  by  any  method,  including  paving,  curbing, 
and  guttering,  and  with  any  kind  of  material,  and  may  make 
sidewalks,  of  plank,  or  other  material,  and  build  drains  and 
sewers  in  any  streets,  or  any  parts  of  them.  The  expenses 
thereby  incurred  ai'e  to  be  assessed  by  three  persons  ap- 
pointed by  the  commissioners,  said  persons  to  determine  and 
report  to  the  commissioners,  what  real  estate  ought  to  be 
assessed,  and  Avhat  proportion  to  each  lot. 

By  the  eighteenth  section  of  the  act  of  1869,  all  contracts 
for  work  or  materials,  are  to  be  given  to  the  lowest  bidder. 
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complying  with  the  requirements  prescribed  by  the  com- 
missioners, upon  giving  adequate  security  for  the  performance 
of  the  contract.  It  is  further  provided,  that  "no  work  or 
materials  shall  be  contracted  for,  unless  specifications  therefor, 
and  proposals  for  doing  such  specified  work,  or  furnishing 
such  specified  materials,  have  been  fully  advertised  by  the 
commissioners,  both  by  posting  in  five  public  places  in  the 
township,  and  by  notice  in  a  newspaper  circulated  therein." 

The  street  in  question  in  this  suit,  is  about  a  mile  and  one- 
third  in  length,  beginning,  on  the  north,  at  the  late  southerly 
line  of  Jersey  City,  and  running  thence  south,  in  Greenville, 
to  the  Morris  Canal.  Proposals  for  work  and  materials  were 
advertised  by  the  commissioners,  and  bids  received  in  pursu- 
ance of  them,  on  the  6th  of  September,  1871.  The  street 
was  to  be  graded,  its  sidewalks  curbed  and  flagged,  and  the 
road-bed  covered  with  McAdam.  The  contract  was  awarded 
to  James  H.  Elmendorf,  a  defendant  in  the  suit.  Payments 
were  agreed  to  be  made,  upon  the  estimates  of  the  engineer, 
as  the  work  went  on,  and  the  balance  certified  by  the  en- 
gineer to  be  due,  was  to  be  paid  when  the  work  should  be 
completed  and  accepted.  The  final  certificate  of  the  engineer 
was  made  on  the  29th  of  October,  1872,  when  the  whole 
improvement  is  said  by  the  defendants  to  have  been  fully 
completed.  By  this  certificate,  the  total  cost  of  the  improve- 
ment is  shown  to  be  $124,708.68  ;  of  which  $104,434.88  is 
certified  to  iiave  been  previously  paid,  leaving  a  balance  of 
$20,273.80  then  due. 

Included  in  this  total  cost,  are  certain  materials  and  work, 
not  specified  in  the  proposals  or  bids,  or  in  the  contract  pur- 
suant to  them,  but  subsequently  ordered  by  the  <;ommis- 
sioners  during  the  progress  of  the  contract  work.  Both 
portions  of  the  total  work  and  materials,  that  is  to  say,  the 
portion  included  in  the  proposals  and  bids,  and  the  portion 
not  included,  are  matters  of  dispute  in  the  cause.  In  respect 
to  the  first,  the  complainant  insists  that  they  are  not  in  sub- 
stantial fulfillment  of  the  contract,  and  that  large  deductions 
should  therefore  be  made  from  the  certified  cost.     In  respect 


MAY  TERM,  1873.  147 


Schumra  v.  Sevmonr. 


to  the  second,  he  insists  that  the  commissioners  had  no  lawful 
authority  to  procure  them  at  all ;  that  their  subsequent  con- 
tract for  such  work  and  materials  was  illegal  and  void,  be- 
cause entered  into  without  previous  proposals  and  bids,  as 
required  by  the  act,  and  that  for  this  reason,  the  amount  of 
the  certified  cost  of  them  should  be  wholly  disa:llowed. 

First:  as  to  that  portion  included  in  the  proposals  and  bids. 
The  principles  on  which  it  mnst  be  disposed  of,  are  well 
settled  in  this  state,  and  in  others,  and  were  clearly  stated  by 
Chancellor  Zabriskie,  in  the  case  of  Bond  v.  The  City  of 
Newark,  4  C.  E.  Green  376.  Municipal  authorities,  in  the 
making  of  street  improvements  authorized  by  law  to  be 
made  at  the  expense  of  the  owners  of  land  to  be  benefited 
thereby,  are,  to  a  certain  extent,  the  agents  of  such  owners. 
Contracts  lawfully  made,  at  the  discretion  of  the  authorities, 
are  binding  upon  the  land  owners,  though  injudiciously 
made;  but  the  owners  are  entitled  to  have  such  contracts 
])erformed  substantially,  in  all  things,  according  to  their 
terms,  and  the  authorities  have  no  power  to  dispense  with 
such  performance,  to  the  gain  of  the  contractor,  and  the  loss 
of  the  property  owners.  If  official  authorities  are  about  to 
accept  and  pay,  under  a  contract,  for  what,  in  substantial  and 
important  respects,  is  not  according  to  the  contract,  so  that 
the  difference  enures  to  the  benefit  of  the  contractor,  at  the 
expense  of  the  owners,  the  authorities  in  so  doing  are  sacri- 
ficing the  interests  of  those  for  whom  they  are  acting,  and 
are  guilty  of  a  breach  of  trust,  which  amounts  to  a  fraud. 
The  proper  and  only  remedy  in  such  case,  is  in  equity.  If 
the  land  owners  stand  by  and  see  the  officials  pay  the  con- 
tractor, they  can  have  no  relief  against  the  assessment. 
Courts  of  equity  will  enjoin  such  wrongful  payments,  and  in 
so  doing,  do  not  interfere  with  the  exercise,  by  municipal 
corporations,  of  the  legislative  or  discretionary  powers  con- 
ferred by  their  charters.  In  the  exorcise  of  such  powers, 
they  are  beyond  the  control  of  the  courts;  but  after  such 
powers  have  been  exercised,  and  the  authorities  are  about 
fulfilling  a  contract,  by  paying  for  its  performance  with  the 
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money  of  the  lot  owners,  they  are  not  acting  in  a  legislative 
capacity,  but  in  the  capacity  of  agents  amenable  to  the 
courts. 

In  the  case  of  Bond  v.  The  City  of  Newark,  the  prelimi- 
nary injunction  was  granted  in  1863,  by  Chancellor  Green, 
aud  was  brought  to  a  a  final  hearing  and  decision,  before  the 
late  Chancellor,  in  1869.  The  street  which  had  been  worked 
under  the  contract  in  that  case,  had  then  been  for  years  in 
public  use,  and  it  was  deemed  inequitable  to  compel  the  con- 
tractor to  put  his  work  in  such  condition  as  the  contract 
required.  It  was  referred  to  a  master,  to  ascertain  and 
report  what  additional  cost  the  contractor  would  have  been 
at,  if  he  had  substantially  and  fully  complied  with  every 
expressed  requisition  of  his  contract;  and  in  so  doing,  the 
master  was  to  have  no  regard  to  the  question,  whether  the 
Avork,  if  so  performed,  would  have  been  materially  better 
than  the  work  as  actually  done. 

In  the  present  case,  the  street,  as  worked,  has  been  in  use 
ever  since  the  alleged  completion  of  it,  and  the  proper  in- 
quiry therefore  is,  whether  any  substantial  departures  from 
the  contract  took  place,  by  virtue  of  which  a  deduction  ought 
to  be  made  from  the  amount  of  the  certified  cost. 

Several  such  departures  are  alleged,  the  first  of  which  is 
in  the  construction  of  the  road-bed.  By  the  proposals  and 
contract,  the  road  was  to  be  McAdamized  from  curb  to  curb, 
as  follows :  After  the  road-bed  has  been  brought  up  to  the 
proper  grade  or  surface  to  receive  the  McAdam,  the  con- 
tractor will  be  required  to  cover  the  same  with  broken  stone, 
to  the  depth  of  six  inches,  placing  the  same  with  legularity, 
so  as  to  preserve  an  even  surface;  when  so  placed,  to  be 
thoroughly  rolled,  with  a  roller  weighing  not  less  than  five 
tons.  He  will  then  cover  the  same  with  earth,  two  inches 
deep,  which  must  likewise  be  rolled;  the  whole  must  then 
be  covered  with  clean,  coarse  gravel,  six  inches  deep,  and 
thoroughly  sprinkled  and  rolled,  in  accordance  with  the 
directions  of  the  engineer. 

A  great  deal  of  the  evidence  relates  to  this  part  of  the 
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contract :  as  to  whether  the  broken  stone  was,  in  fact,  six 
inches  deep,  and  properly  laid ;  as  to  whether  it  was  suffi- 
ciently rolled,  and  as  to  the  proper  nature  and  depth  of  the 
earth  and  gravel  with  which  the  stone  foundation  was  re- 
quired to  be  covered.  Numerous  witnesses  were  examined 
on  both  sides,  and  their  testimony  as  to  some  of  the  im- 
portant particulars,  is  variant  and  contradictory  ;  but  upon 
one  point  no  conflict  exists.  It  is  admitted  that,  when  the 
stone  was  laid  down,  it  was  not  rolled  before  being  covered 
with  earth.  The  reason  assigned  is,  that  it  was  impassable 
for  horses,  the  rough  character  and  uneven  surface  of  the 
stone  preventing  them  from  passing  over  it.  The  testimony 
shows  that  the  broken  stone,  so  called,  consisted  of  spralls  or 
slips  from  the  quarry,  of  cobble  stones  and  boulders,  varying 
in  size  from  six  inches  to  a  foot  or  more  in  length,  and  of 
varying  thickness  and  shape.  These  stones  were  laid  down 
by  hand,  and  are  claimed  to  have  been  six  inches  deep.  But 
spaces  between  them  necessarily  existed,  by  which  the  depth, 
when  attempted  now  to  be  ascertained  by  measurement,  must 
obviously  vary,  and  by  this  fact  the  contradictory  statements 
of  witnesses  in  regard  to  the  depth  may  be  well  enougli  ex- 
plained. The  defendants  admit  that  the  stone,  as  laid  down, 
could  not  have  been  advantageously  rolled,  because  their  size 
and  shape  were  such  that  the  pressure  of  a  roller  five  tons  in 
weight  would  have  unequally  and  injuriously  affected  them, 
pressing  some  into  the  earth,  others  upon  their  sides,  and 
leaving  the  whole  foundation  uneven.  On  account  of  these 
difficulties,  the  stone  were  first  covered  with  earth  two  or 
three  inches  thick,  and  tiien  rolled ;  and  the  defendants  allege 
that,  by  this  rolling,  the  interstices  were  filled  up,  the  stone 
kept  in  position  and  braced,  regularity  of  surface  preserved, 
and  a  road-bed  secured  as  good  and  durable,  at  the  least,  as 
if  the  terms  of  the  contract  had  been  complied  with.  I  am 
of  opinion  that  this  view  of  the  matter  is  altogether  inad- 
missible to  justify  a  departure  from  the  contract,  and  entitle 
the  contractor  to  the  stipulated  price.  I  think  it  plain,  from 
the  evidence,  and  from   the  nature  of   the  work,  that  this 
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departure  was  a  large  saving  to  the  contractor ;  and  on  this 
ground,  admitting  the  substituted  work  to  have  been  equallv 
good  with  what  the  contract  required — an  admission,  how- 
ever, that  cannot  be  true — still,  the  commissioners,  in  paying 
him,  as  they  propose  to  do,  the  full  contract  price  of  the  work, 
would  be  wasting  the  money  of  their  constituents,  and  would 
be  guilty,  in  the  eye  of  the  law,  of  a  fraud.  That  the  amount 
of  saving  to  the  contractor,  from  this  departure,  would  be 
considerable,  is  easy  to  be  seen.  The  road  being  about  a  mile 
and  one-third  in  length,  and  thirty  feet  wide  between  the 
curbs,  presents  a  surface  for  the  McAdam  of  about  twenty- 
seven  thousand  square  yards.  This  is  the  number  specified 
in  the  contract.  The  price  is  $2  per  square  yard,  making 
the  cost  of  the  McAdam  alone,  more  than  half  the  cost  of  the 
whole  original  improvement.  By  the  departure,  the  expense 
of  breaking  the  stone  over  the  whole  of  this  surface,  and  of 
rolling  it  when  broken,  was  saved.  The  defendants  insist 
that  the  stone,  as  furnished,  was  broken  stone  within  the 
meaning  of  the  contract,  and  that  only  the  cost  of  rolling 
was  saved.  But  the  contrary  of  this  is  clearly  the  truth. 
The  stone  was  to  be  so  broken  as  to  be  capable  of  being 
placed  with  regularity,  of  presenting  an  even  surface,  and 
this  for  the  very  purpose  of  being  rolled  with  the  weight  of 
five  tons.  The  character  of  the  broken  stone  required  is 
determined  by  what  was  to  be  done  on  it,  and  there  can  be 
no  doubt  that  the  road-bed,  if  so  made,  would  have  been 
materially  better.  My  opinion  is,  that  the  variation  from 
the  contract,  in  this  particular,  was  a  substantial  one  in  the 
interest  of  the  contractor,  and  against  the  interest  of  the 
property  owners,  and  that  the  contractor  is  not  entitled  to  be 
paid  for  it  at  the  rate  of  S2  per  square  yard. 

Departures  from  the  contract  specifications  are  also  alleged 
to  have  been  made  in  the  flagging,  the  bridge  stone  and  the 
curbing.  It  is  also  charged  that  the  road  was  not  graded  and 
the  excavations  filled  in,  as  the  specifications  require;  that  the 
sand  filling,  allowed  for  in  the  final  certificate,  was  not  in  fact 
furnished,  and  that  the  covering  of  six  inches,  to  be  put  on 
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the  top  of  the  road  bed,  was  not  clear,  coarse  gravel  of  such 
quality  as  the  contract  requires. 

The  flagging  was  to  be  laid  in  a  course  four  feet  wide ;  no 
stone  to  be  less  than  tAVO  inches  thick,  or  contain  less  than  eight 
superficial  feet,  and  every  fourth  stone  to  contain  twelve  su- 
perficial feet.  The  bridge  stone  were  to  be  not  less  than  four 
feet  long,  two  feet  wide,  and  six  inches  thick.  The  curbing 
to  be  not  less  than  four  feet  long,  twenty  inches  wide,  and 
four  inches  thick. 

The  proofs  show  that  these  three  classes  of  stone,  as  fur- 
nished by  the  contractor,  are  not  up  to  the  above  requisitions. 
To  a  large  and  important  extent,  they  are  of  less  dimensions, 
and  the  evidence  on  the  part  of  the  defendants  tending  to 
show  that  the  difference  in  dimeusious  is  such  as  often  occurs, 
will  not  avail  to  show  that  they  are  in  substantial  fulfill- 
ment of  the  contract.  About  15,000  lineal  feet  of  curb  stone 
are  called  for  by  the  contract,  to  be  not  less  than  four  feet 
long,  twenty  inches  wide,  and  four  inches  thick.  It  is  ad- 
mitted that  these  were  not  in  fact  furnished.  More  than  11,- 
000  feet  are  admitted  to  be  only  sixteen  inches  wide,  and  in 
other  measurements  correspondingly  deficient.  In  the  early 
part  of  the  work,  the  contract  requirements  in  respect  to  the 
curb  appear  to  have  been  waived,  and  though  nothing  was 
then  agreed  on  as  a  reduction  of  the  price,  eight  cents  per 
lineal  foot  has  been  deducted  on  the  final  certificate.  It  is 
not  clear  in  my  view,  on  what  legal  basis  this  charge  as 
reduced  can  be  supported  at  all,  but  I  am  satisfied,  if  a  legal 
item,  it  must  be  still  further  reduced. 

Sand  filling  for  the  laying  down  of  the  flagging  and 
bridge  stone,  was  contracted  to  be  furnished  at  81.50  a  cubic 
yard.  The  specifications  call  for  about  nine  hundred  cubic 
yards.  This  was  the  approximate  amount  needed  for  the 
whole  flagging  and  bridge  stone,  if  laid  down  as  required. 
It  appears  from  the  proofs,  that  in  point  of  fact,  the  stone 
were  laid  for  the  most  part  upon  the  sand  or  sandy  loam  of 
the  side  walks,  or  streets,  by  simply  spading  it  up.  The 
sand  was  in  no  sense  filled  in  by  the  contractor,  as  was  evi- 
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dentlj  contemplated,  aud  as  the  specifications  evidently  as- 
sumed would  be  necessary,  but  if  sand  at  all,  was  sand  already 
there  and  already  filled  in.  The  quantity  of  sand  filling  al- 
lowed by  the  final  certificate  is,  nevertheless,  1160  cubic  yards. 
It  is  difficult  to  suppose  that  this  item  would  have  been  allowed 
by  the  commissioners,  or  even  claimed  by  the  contractor,  if 
the  commissioners  had  been  the  parties  at  whose  exclusive 
personal  expense  the  work  was  being  done.  My  opinion  is, 
that  in  the  five  several  particulars  mentioned  above,  deduc- 
tions must  be  made  from  the  sums  allowed  in  the  final 
certificate. 

Second :  as  to  that  portion  of  the  improvement  not  included 
in  the  proposals  and  bids.  It  is  made  up  as  follows :  Forty 
stone  and  cement  basins,  $2000 ;  three  thousand  square  yards 
extra  broken  stone,  averaging  one  foot  in  depth,  $6000 ;  two 
hundred  and  seventy-seven  aud  fourteen  hundredths  cubic 
yards  of  stone,  in  blind  drains,  $1110.96 ;  eight  hundred  and 
sixty-nine  lineal  feet  wooden  box  drains,  $608.30 ;  eight 
hundred  aud  eighty-eight  feet  of  gutter-stone,  $310.80 ;  one 
hundred  and  eighty- nine  and  ninety-seven  hundredths 
cubic  yards  of  rock  excavation,  $949.85 ;  making  a  total  of 
$10,979.91. 

Tiie  work  and  materials  in  these  several  items  appear  to 
have  been  bargained  for,  or  directed  to  be  furnished,  at  difi*er- 
ent  times,  by  some^  of  the  individual  commissioners,  or  by 
the  engineer  acting  for  them.  No  action  respecting  them  was 
taken  by  the  commissioners,  as  a  collective  or  corporate  body. 
There  was  no  written  or  definite  bargain  as  to  price  or 
other  particulars,  between  the  commissioners  in  their  lawful 
capacity  on  the  one  side,  and  the  contractor  on  the  other, 
and  no  advertisements  or  competitive  bids.  As  a  necessary 
consequence  of  this  absence  of  any  contract  by  the  commis- 
sioners, either  directly  or  through  an  authorized  agent,  this 
part  of  the  alleged  improvement  is  altogether  without 
authority  of  law,  and  I  can  discover  no  grounds  on  which 
any  part  of  the  cost  of  it  can  be  assessed  upon  the  lands  of 
the  complainant. 
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Tlie  aifairs  of  a  corporate  body  can  be  transacted  only  at  a 
corporate  meeting.  Its  legislative  and  discretionary  powers 
can  be  exercised  only  by  the  coming  together  of  the  members 
who  compose  it,  and  its  purposes  or  will  can  be  expressed 
only  by  a  vote  embodied  in  some  distinct  and  definite  form. 
As  was  said  of  the  mayor  and  common  council  in  Dey  v. 
Jersey  City,  4  C.  E.  Green  412,  their  only  existence  is  as  a 
board,  and  they  can  do  no  valid  act  except  as  a  board,  and 
such  act  must  be  by  ordinance  or  resolution,  or  something 
equivalent  thereto. 

A  resolution  is  shown  to  have  been  regularly  passed, 
directing  the  execution  of  the  original  contract  according  to 
the  bids,  but  all  the  work  and  materials  now  in  question, 
appear  to  have  been  ordered  by  no  person  lawfully  empow- 
ered to  do  so  by  the  commissioners  as  a  corporate  body. 

But  if  ordered  by  the  commissioners  as  a  corporate  body, 
I  think  it  equally  clear  that  their  action  was  in  open  and 
direct  contravention  of  the  charter  by  which  the  corporate 
body  was  created,  and  its  powers  and  duties  prescribed.  As 
before  stated,  that  charter  expressly  enacts  that  no  work  or 
materials  for  the  improvement  of  streets  shall  be  contracted 
for,  unless  specifications  therefor,  and  proposals  for  doing  such 
specified  work,  or  furnishing  such  specified  materials,  have 
been  fully  advertised.  This  enactment  is  the  chief,  if  not 
the  only  limitation  of  the  extraordinary  powers  for  the 
improvement  of  streets,  with  which  the  commissioners  were 
clothed.  It  cannot  be  regarded  as  directory,  or  as  anything 
less  than  a  positive  peremptory  restriction  of  power.  Unless 
in  pursuance  of  its  terms,  a  contract  for  material  or  work  is 
utterly  void.  Upon  authority  and  principle,  there  can  be  no 
other  conclusion.  A  different  conclusion  would  give  unre- 
strained license  to  the  collusive  and  fraudulent  practices 
which  this  provision  is  designed  to  prevent.  Public  policy 
requires  such  restrictive  enactments  to  be  rigidly  enforced, 
anil  the  consequences  resulting  from  the  void  character  of  the 
contracts  they  prohibit,  must  be  the  same  in  equity  as  at  law. 
There  was  nothing  in  the  circumstances  or  condition  of  the 
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street,  to  render  it  impracticable  or  difficult  for  the  commis- 
sioners to  make  the  advertisement  required.  No  uecessitj 
for  immediate  action  can  be  said  to  have  arisen,  and  their 
conduct  in  disregarding  the  plain  letter  and  spirit  of  the  law, 
must  be  regarded  as  an  indefensible  assumption  of  power. 

It  is  scarcely  necessary  to  observe,  says  Dillon,  [Municipal 
Corporations,  §  372,)  that  no  contract  can  be  made  by  a  corpo- 
ration, which  is  prohibited  by  its  charter,  or  by  the  statute  law 
of  the  state.  And  it  is  a  general  and  fundamental  principle 
of  law,  that  all  persons  contracting  with  a  municipal  corpora- 
tion must,  at  their  peril,  inquire  into  the  power  of  the 
corporation,  or  its  officers,  to  make  the  contract;  and  a  con- 
tract beyond  the  scope  of  the  corporate  powers  is  void.  This 
is  certainly  so  in  all  cases  where  this  authority  is  special  and 
of  record,  or  conferred  by  statute.  The  numerous  authorities 
referred  to  by  that  writer  establish,  beyond  question,  the 
doctrine  thus  stated.  This  doctrine  is  said,  in  section  381  of 
the  same  text  book,  to  grow  out  of  the  nature  of  such  insti- 
tutions, and  to  rest  upon  reasonable  and  solid  grounds.  Their 
duties  and  powers  are  prescribed  by  statute  or  charter,  which 
all  persons  not  only  may  know,  but  are  bound  to  know. 
The  opposite  doctrine  would  be  fraught  with  such  danger, 
and  accompanied  with  such  abuse,  that  it  would  soon  end  in 
the  ruin  of  municipalities,  or  be  legislatively  overthrown. 

In  the  present  case,  it  was  urged  on  behalf  of  the  defend- 
ants, that  the  complainant,  and  others  similarly  interested, 
cannot  be  permitted  in  equity  to  avail  themselves  of  the 
illegality  of  the  contract,  after  permitting  the  improvement  to 
go  on  and  receiving  its  benefits.  The  doctrine  of  equitable 
estoppel  is  a  familiar  one,  and  of  frequent  application,  but  it 
has  no  place  in  transactions  like  the  present,  where  usurped 
[)owers  have  been  exercised  by  municipal  officers,  who,  in  so 
doing,  were  contravening  public  policy,  as  well  as  known 
positive  law.  There  can  be  no  pretence  of  ignorance,  or 
accident,  or  mistake,  or  of  having  been  misled  by  the  party 
to  whom  the  alleged  benefit  would  accrue.  In  their  illegal 
assumption  of  power,  they  were  in  no  sense  agents  or  repre- 
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fientatives  of  property  owners,  and  no   liability  attached  to 
the  latter  from  mere  inaction  or  silence. 

The  effect  in  equity  of  the  violation  or  disregard  by 
municipal  authorities,  of  statutory  conditions  and  limitatious, 
is  exhibited  in  Brewster  v.  City  of  Newark,  3  Stockt.  114.  In 
that  case,  the  street  in  front  of  the  complainant's  land  had 
been  guttered  aud  paved  under  an  ordinance  of  the  city,  and 
a  sale  of  the  land  for  non-payment  by  complainant  of  the 
amount  of  his  assessment  for  benefits,  was  enjoined  by  Chan- 
cellor Williamson,  on  the  ground  that  the  complainant  was 
entitled  by  the  charter  to  be  notified  that  the  guttering  and 
paving  were  required  to  be  done,  and  to  have  the  same  done 
at  his  own  direction  and  expense.  The  city  did  the  work, 
and  the  complainant  looked  on,  but  no  equitable  estoppel 
arose  from  his  inaction  or  silence,  notwithstanding  the  special 
benefit  received.  It  was  held  that  the  city  could  acquire  no 
lien  upon  his  property  for  doing  the  work.  In  that  case,  the 
power  was  conditioned  on  previous  demand  and  notice.  In 
this  case,  it  is  conditioned  on  public  advertisements  aud  bids. 
In  both  cases,  the  reason  aud  object  of  the  enactments  are 
the  same,  and  of  indispensable  importance.  They  will  be 
enforced  in  equity,  equally  as  at  law. 

The  case  is  different  where  ofiicials  are  acting  within  the 
terms  of  their  delegated  powers,  tiiough  they  may  be  acting 
carelessly,  negligently,  or  in  culpable  betrayal  of  their  trust. 
They  are  then  the  agents  of  those  whose  property  is  liable  to 
be  charged,  and  if  the  latter  acquiesce  in,  or  fail  to  interpose 
when  the  negligent  or  culpable  conduct  of  their  agents  is  open 
to  their  view,  they  may  not  afterwards  be  allowed  to  set  it  up,, 
when  the  effect  of  so  doing  will  be  to  subject  innocent  parties 
to  the  burden  that  would  otherwise  fall  upon  themselves. 
This  principle  was  enunciated  and  applied  by  the  Court  of 
Erroi-s  in  The  State  v.  Jersey  City,  5  Butcher  441.  It  was 
said  by  Chancellor  Green,  in  that  case,  that  no  misconstruc- 
tion or  malconstruction  of  the  work,  arising  from  the  inca- 
pacity, the  honest  mistake,  or  the  fraud  of  the  contractor, 
would  invalidate  the  assessment  or  relieve  the  party  assessed 
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from  the  obligation  to  pay  it.  In  this  respect,  the  property 
owners,  assessed  for  the  cost  of  a  sewer,  must  stand  upon  the 
same  footing  with  parties  assessed  for  taxes  for  public  benefit. 

In  cases  like  the  present,  where  public  moneys  have  been 
paid  out,  or  public  obligations  been  issued  for  the  whole  or  a 
part  of  the  work,  the  burden  of  such  payments  must  fall 
upon  the  tax  payers  at  large,  if  property  owners  are  permitted 
to  escape  from  special  assessments.  As  against  the  tax  payers 
at  large,  such  owners  must  suffer  the  loss  resulting  from  tiie 
incapacity  or  breach  of  trust  of  their  agents.  This  is  the 
reason  why,  if  the  municipal  authorities  are  about  wrongfully 
to  pay  the  contractor,  the  only  adequate  remedy  for  th*  own- 
ers is  in  equity.     Bond  v.  Newark,  4  C  E.  Green  385. 

The  disposition  to  be  made  of  the  case,  in  accordance  with 
the  foregoing  views,  is  this :  The  sum  of  $10,979.91,  certi- 
fied as  the  cost  of  the  extra  and  illegal  work,  must  be  disal- 
lowed and  its  payment  enjoined.  The  remaining  balance  un- 
paid, is  $9293.89.  The  payment  of  it  must  be  enjoined  till 
proper  deductions  have  been  made  from  the  sums  certified  to 
be  due  for  sand  filling,  for  McAdam,  for  bridge  stone,  for 
flagging,  and  for  curbing.  The  evidence  has  left  me  in 
doubt,  whether  other  parts  of  the  work  were  in  substantial 
compliance  or  not  with  the  terms  of  the  contract.  The  charge 
of  collusion  between  the  contractor  and  commissioners,  made 
in  the  bill,  and  endeavored  to  be  proved,  has  not  been  estab- 
lished. But  the  lax  conduct  of  the  commissioners  in  the 
management  of  the  work,  and  their  readiness  to  pay  for  what 
was  inadequately  done,  or  not  done  at  all,  are  well  fitted  to 
.engender  suspicion.  They  amount  to  legal,  if  not  actual 
fraud.  Following,  however,  the  rule,  that  the  departures 
from  the  contract  must  be  clearly  substantial,  and  clearly 
])roved,  my  conclusion  is  that  the  deductions  should  be  limi- 
ted to  the  items  I  have  named.  From  the  evidence  as  it 
stands,  no  sufiBcient  data  exists  from  which  the  deduction  for 
not  properly  breaking,  placing,  and  rolling  the  stone  for  the 
McAdam,  can   be  computed.     A  reference  must  be  had   to 
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ascertain  this  amount,  and  additional  proofs  may  then  be 
taken,  if  either  party  desires  it,  upon  the  other  items  from 
which  deductions  are  directed  to  be  made.  The  difference 
between  the  certified  cost  of  work  and  materials,  and  their 
fair  cost,  must  be  the  measure  of  the  respective  deductions. 

I  respectfully  advise  a  decree  as  above. 
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The  Paterson  and  Passaic  Horse  Railroad  Com- 
pany vs.  The  Mayor  and  Aldermen  of  the  City 
OF  Paterson  and  others.* 

1.  The  legislature  has  full  power  to  authorize  the  laying  of  railways  in 
the  streets  of  a  city.  And  a  company,  having  such  chartered  authority,  and 
having  complied  with  all  the  conditions  of  its  charter,  is  entitled  to 
operate  its  railway  without  other  impediment  or  restriction  on  the  part 
of  the  city,  than  such  as  it  may  have  voluntarily  submitted  itself  to,  or 
as  may  arise  from  reasonable  muncipal  regulations. 

2.  For  the  purpose  of  consent,  required  by  the  charter  of  a  street  rail- 
load  company  to  be  obtained  from  property  owners  along  the  proposed 
route  of  the  railway  before  it  can  be  laid,  the  city  corporation  is  to  be 
regarded  as  the  owner  of  an  open  public  square  dedicated  to  the  public 
use  forever,  whether  the  fee  be  in  the  corporation  or  not,  or  in  whomsoever 
it  may  be. 

3.  A  grant  of  autliority  to  lay  and  operate  a  railway  in  the  streets  of  a 
city,  without  requiring  the  consent  of  owners  of  property  along  the  route, 
is  lawful.  It  does  not  conflict  with  that  clause  of  the, Constitution  re- 
quiring compensation  to  be  first  made. 

4.  Under  a  charter  requiring  that,  before  a  railway  should  be  con- 
structed in  the  streets  of  a  city,  the  consent  of  a  majority  of  the  property 
owners  along  the  proposed  route,  and  of  the  city,  should  be  first  obtained, 
the  consent  of  a  majority  of  the  property  owners  is  not  a  condition  prece- 

*CiTED  in  Stoudinger  v.  City  of  Newark,  1  Stew.  192;  Jersey  City  Gas  Co. 
V.  Dwight,  2  Stew.  249. 
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dent  to  the  consent  of  the  city.     The  consents  are  independent,  and  it  is 
immaterial  which  is  first  obtained. 

5.  Held,  that  the  cliarse  of  fraud  upon  which  the  city  claimed  the  right 
to  withdraw  its  consent  to  laying  the  railway,  was  not  sustained  ;  and  that 
the  city,  having  a  knowledge  of  all  the  facts  at  the  time  of  passing  the 
ordinance  giving  such  consent,  was  not  in  a  position  to  allege  misrepre- 
sentation. 

6.  Held,  also,  that  the  acquiescence  of  property  owners,  wliose  consent 
is  necessary  as  a  condition  precedent  to  the  exercise  of  the  franchise 
granted  to  the  company,  in  standing  by  and  seeing  the  company  construct 
and  operate  their  road  under  a  claim  of  right,  will  be  regarded  as  evi- 
dence of  consent. 


The  bill  is  filed  for  an  injunction  to  restrain  the  defendants, 
who  are  the  mayor  and  aldermen  of  the  city  of  Paterson,  the 
rector,  wardens,  and  vestrymen  of  St.  Paul's  Episcopal  Church 
of  Paterson,  and  George  Oates,  from  tearing  up,  removing,  or 
otherwise  injuriously  interfering  with  the  complainants'  rail- 
road and  track  in  Colt  street,  in  Paterson,  or  with  the  com- 
plainants' operation  of  the  same,  and  also  to  restrain  the 
mayor  and  aldermen  from  revoking,  withdrawing,  or  modify- 
ing their  consent  to  the  construction  of  a  railroad  in  Colt 
street,  by  passing  any  ordinance  or  resolution  repealing  the 
ordinance  of  the  city  by  which  that  consent  was  given,  or 
otherwise.  On  the  filing  of  the  bill,  au  injunction  was 
ordered,  and  issued  according  to  the  prayer.  The  defendants 
have  all  answered  separately. 

The  complainants  were  incorporated  by  an  act  approved 
February  28th,  1868,  {Pamph.  i.  198,)  and  were,  by  that 
act,  authorized  and  empowered  to  lay  down  and  construct  a 
railroad,  with  the  necassary  turnouts  and  switches,  from  a 
certain  point  in  Paterson,  to  the  village  of  Passaic.  By 
a  supplement  approved  March  17th,  1869,  {Pamph.  L.  459,) 
they  were  authorized  and  invested  with  all  the  rights  and 
powers  necessary  and  expedient  to  survey,  lay  out,  and  con- 
struct, on  a  certain  route  therein  specified,  a  railway,  with 
the  necessary  turnouts,  in  Paterson  and  the  township  of 
Acquackanonk,  in    the   county   of  Passaic,    from    the   then 
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terminus  of  the  railroad  in  Paterson,  to  the  village  of 
Passaic;  provided  that  the  railway  should  not  be  con- 
structed in  Market  or  Congress  street,  between  Railroad 
avenue  and  Main  street,  nor  in  that  part  of  Main  street  north 
of  Congress  street,  without  the  consent  in  writing,  of  the 
majority  of  the  owners  of  the  land  (reckoning  by  the  number 
of  lineal  feet)  fronting  on  both  sides  of  the  said  parts  of 
Market,  Congress,  or  Main  street,  respectively  embraced  in 
that  proviso,  being  first  had  and  obtained,  and  filed  in  the 
clerk's  office  of  the  county  of  Passaic ;  and  further,  that  the 
railway  should  not  be  constructed  in  any  parts  of  the  streets 
in  that  supplement  mentioned,  west  of  the  Erie  railway,  and 
north  of  Grand  street,  in  the  city  of  Paterson,  without  the 
permission  of  the  mayor  and  aldermen  of  that  city,  for  that 
purpose,  being  first  duly  granted  at  the  meeting  of  the  board, 
and  the  certified  copy  of  the  resolution  granting  such  permis- 
sion being  first  filed  in  the  county  clerk's  office,  and  such 
permission  being  once  granted,  should  not  be  afterwards 
revoked  or  modified  without  the  consent  of  the  railroad  com- 
pany. By  a  further  supplement,  approved  March  17th,  1870, 
{Pnmph.  L.  1264,)  the  company  were  authorized  and  invested 
with  all  the  rights  and  powers  necessary  and  expedient  to 
survey,  lay  out,  and  construct  a  single  or  double  track  rail- 
way, with  the  necessary  turnouts,  in  the  city  of  Paterson, 
through  and  along  any  street,  avenue,  road,  and  highway  in 
that  city,  through  which  the  company  had  not  already  the 
power  and  authority  to  lay  their  track;  provided  that  the 
said  railway  should  not  be  constructed  through  any  of  the 
streets  or  avenues  through  which  the  company  had  not 
already  the  power  and  authority  to  lay  their  track,  without 
first  obtaining  the  permission  of  the  majority  of  the  owners 
of  property  on  the  proposed  streets  or  avenues  through 
which  the  said  railroad  was  contemplated  to  be  laid,  and  also 
of  the  mayor  and  aldermen,  for  that  purpose.  That  act  also 
provided  that,  in  the  construction,  equipment,  management, 
running,  and  operation  of  the  railroad,  the  company  should 
have  and  possess  all  powers,  authority,  and  privileges  granted 
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to  or  conferred  upon  them,  and  be  subject  to  the  restrictions 
and  conditions  imposed  by  the  original  act  and  the  supple- 
ment of  1869. 

It  appears  that,  after  tlie  passage  of  the  last  mentioned  act, 
tlie  company  being  desirous  of  constructing  a  branch  railway, 
to  run  from  their  track  in  Market  street  through  Colt  street 
to  Ellison  street,  in  November,  1871,  obtained,  for  that  pur- 
pose, the  consent  in  writing,  of  George  Oates,  who,  the 
complainants  allege,  then  was,  and  still  is  the  owner  of  all 
the  property  fronting  on  the  east  side  of  Colt  street,  and  who, 
they  allege,  was,  in  himself,  a  majority  of  the  owners  of  the 
land  fronting  on  both  sides  of  the  street,  reckoning  by  the 
number  of  lineal  feet;  and  afterwards,  and  on  the  3d  of 
June,  1872,  an  ordinance  was  passed  by  the  board  of  alder- 
men, reciting,  by  way  of  preamble,  that  the  consent  in 
writing,  of  the  majority  of  property  owners  along  Washing- 
ton street  from  Broadway  to  Ellison  street,  and  along  Colt 
street  from  Ellison  street  to  Market  street,  to  the  construc- 
tion in  said  portions  of  said  streets,  of  a  horse  railroad,  by 
the  Paterson  and  Passaic  Horse  Railroad  Company,  had  been 
filed  in  the  city  clerk's  office,  and  ordaining  that  the  consent 
of  the  board  be,  and  it  was  thereby  declared  to  be  given  to 
the  construction  of  the  railroad  in  those  portions  of  the  said 
streets ;  provided  that,  in  constructing  and  operating  the 
same,  the  company  should  be  governed  by  and  subject  to  the 
provisions  of  the  ordinances  theretofore  passed,  giving  the 
consent  of  the  board  to  the  construction  by  the  company,  of 
the  horse  railroad  or  horse  railroads  in  other  parts  of  the 
city.  That  ordinance,  which,  by  its  terras,  took  effect  imme- 
diately, was  approved  by  the  mayor  on  the  13th  of  June, 
1872.' 

It  further  appears  that  Colt  street  is  a  very  short  street, 
extending  only  from  Ellison  street  to  Market  street,  and  is  one 
hundred  and  eighty-seven  feet  in  length  on  the  east  side,  and 
one  hundred  and  seventy-five  feet  five  inches  in  length  on  the 
west  side ;  that  part  of  the  land  on  the  westerly  side  of  the  street 
embracing  eighty-five  feet  and  five  inches  of  the  front  on  the 
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street  was,  at  the  time  of  the  passage  of  the  ordmance,  as  it 
still  is,  public  property,  by  dedication.  The  rest,  ninety  feet 
front,  was,  and  is  owned  by  the  defendants,  the  church  cor- 
poration. 

It  further  appears  that,  in  pursuance  of  the  consent  they 
had  so  obtained,  the  complainants  constructed  their  railway 
through  Colt  street,  and  ever  since  then  have  been  operating 
it  from  Market  street  to  within  a  few  feet  of  Ellison  street. 
They  allege  that  the  road  through  Colt  street  is  of  great 
importance  to  them  as  a  branch  road,  inasmuch  as,  on  account 
of  its  location,  it  is  a  convenient  place  from  which  to  start 
their  cars,  and  the  northerly  end  of  that  branch  is  used 
as  one  of  the  termini  for  one  of  their  routes.  They  allege, 
also,  that  their  road  was  constructed  in  all  respects  in  con- 
formity to  law,  under  the  supplement  of  March  17th,  1870 ; 
and  that  they  have,  ever  since  its  construction,  operated  it  in 
a  lawful  manner,  in  all  respects. 

The  complainants  claim,  and  allege  in  their  bill,  that 
before  proceeding  to  construct  their  road  under  the  consent 
before  referred  to,  they  filed  a  certified  copy  of  the  ordinance 
and  of  the  consent  in  the  county  clerk's  office. 

The  defendants  admit  the  power  and  authority  of  the  com- 
pany to  lay  their  road  through  Colt  street,  and  that  they- 
obtained  the  permission  of  the  mayor  and  aldermen  so  to  do, 
but,  claiming  that  George  Gates  was  not  the  owner  of  a 
majority  of  the  lineal  feet  on  the  street,  deny  that  the  com- 
plainants obtained  the  consent  of  the  owners  of  a  majority  of 
the  lineal  feet  of  land  on  the  street.  They  also  deny  that, 
under  the  act  of  1870,  the  consent  of  George  Gates  would  have 
been  sufficient,  even  if  he  were  the  owner  of  a  majority  of  tlie 
number  of  lineal  feet.  They  contend  that  by  that  act  the 
consent  of  a  majority  of  the  owners,  without  respect  to  the 
number  of  lineal  feet  which  each  might  own,  is  required,  and 
that  therein  that  act  differs  from  that  of  1869.  They  allege, 
also,  that  the  consent  of  the  mayor  and  aldermen  was  given 
upon  the  representation  and  understanding  that  the  consent 
of  property  owners,  according  to  the  requirements  of  the  act 
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of  1870,  had  been  duly  obtained,  and  insist  that,  inasmuch  as 
that  consent  had  not  been  so  obtained,  the  permission  given 
by  the  ordinance  is  null  and  of  no  effect. 

The  mayor  and  alderman  state  that  the  ordinance  com- 
plained of  was  based  on  a  memorial  of  the  church  corpora- 
tion, setting  forth  that,  when  the  city  gave  its  consent,  the 
permission  of  a  majority  of  the  owners  had  not  been  obtained. 
They  admit  that  the  ordinance  has  been  passed  to  a  third 
reading,  and  substantially  admit  an  intention  to  pass  it,  and 
under  it  to  remove  the  complainants'  track  in  Colt  street ; 
but  they  deny  that  the  removal  of  the  track,  in  pursuance  of 
the  revocation  of  the  consent  of  the  mayor  and  aldermen, 
will  seriously  interfere  with  the  proper  running  of  the  cars 
of  the  complainants,  and  inconvenience  the  traveling  public. 

Motion  is  now  made  to  dissolve  the  injunction  on  the  bill 
and  answers. 

Mr.  Van  Wagoner,  for  the  motion. 

Messrs.  TutUe  and  Griggs,  contra. 

The  Chancellor. 

The  act  of  1870  gave  the  complainants  power  to  lay  their 
railway  in  any  street,  avenue,  or  road  in  the  city  of  Paterson, 
through  which  they  had  not  already  the  power  and  authority 
to  lay  their  track,  on  condition  that  they  should  first  obtain 
permission  for  the  purpose,  of  a  majority  of  the  owners  of 
property  fronting  on  the  streets  or  avenues  through  which 
they  proposed  to  lay  the  railway,  and  also  of  the  mayor 
and  aldermen  of  the  city.  Unlike  the  act  of  1869,  it  does 
not  require  that  these  consents  be  filed  in  the  office  of  the 
clerk  of  the  county. 

Under  the  power  thus  granted,  and  with  the  consent  of 
the  city,  and,  as  they  insist,  of  the  majority  of  the  owners  of 
property  on  the  line  of  Colt  street,  the  company  laid  their 
railway  in  that  street,  that  being  one  of  the  streets  through 
which  they  had  not  the  power  and  authority  to  lay  their 
track  at  the  time  of  the  passage  of  the  act  of  1870. 
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The  city  insist  that  their  consent  was  unduly  obtained  ; 
that  it  was  based  on  their  reliance  on  the  representation  made 
by  the  company,  in  order  to  induce  them  to  give  their  con- 
sent, that  the  permission  of  a  majority  of  owners,  according 
to  the  requirements  of  the  act,  had  been  accorded,  which 
representation,  they  insist,  was  untrue.  They  now  propose 
to  withdraw  their  consent,  and  the  question  is,  whether  they 
may  do  so. 

The  complainants  derive  their  authority  to  lay  and  operate 
their  railway,  directly  by  grant  from  the  legislature,  which 
had  full  power  over  tlie  subject.  Mayor,  &g.,  of  Jersey  City, 
V.  Jersey  City  &  Bergen  R.  R.  Co.,  5  C.  E.  Green  360 ;  Dil- 
lon on  Municipal  Corp.,  §  555.  And  if  they  have  complied 
with  the  conditions  of  the  act,  they  are  entitled  to  operate  it, 
without  other  impediment  or  restriction  on  the  part  of  the 
city  than  those  to  which  they  may  have  voluntarily  subjected 
themselves,  or  which  may  arise  from  reasonable  municipal 
regulations. 

The  defendants  insist  that  the  act  of  1870  requires  the 
consent  of  a  numerical  majority  of  the  owners  of  property 
on  the  line  of  the  streets.  The  complainants  on  the  other 
hand,  contend  that  it  should  be  so  construed  as  to  require  the 
consent  of  a  majority  of  owners,  reckoning  according  to 
lineal  feet,  as  expressed  in  the  act  of  1869.     Parrvph.  L.  460. 

I  leave  out  of  view,  for  the  present,  the  charge  of  misrep- 
resentation. 

Adopting  the  construction  contended  for  by  the  city,  the 
condition  of  the  act  was  complied  with.  There  were  but 
three  owners  of  land  on  the  street — the  city,  the  church,  and 
Oates.  Oates  had  consented.  When  the  city  consented,  the 
permission,  not  only  of  a  majority  numerically,  but  reckoning 
according  to  lineal  feet,  had  been  given.  Oates  owned  all 
the  land  on  the  east  side,  at  least  one  hundred  and  sixty-six 
feet ;  of  that  on  the  other  side,  the  church  owned  ninety  feet, 
and  the  residue,  eighty-five  feet  and  five  inches,  was,  about 
thirty-eight  years  ago,  dedicated  to  the  public  use  by  the  Society 
for  Establishing  Useful  Manufactures,  then  its  owners,  to  be  an 


OCTOBER  TERM,  1873.  165 

Pateison  and  Passaic  H.  R.  E..  Co.  v.  Mayor  &c.,  of  Paterson. 

open  public  square  or  common  forever.  Of  this  land,  the 
city  were  the  owners,  for  the  purposes  of  the  consent  required 
by  the  act.  It  does  not  appear  who  now  owns  the  fee,  nor  is 
that  a  matter  of  any  importance.  It  may  be,  for  augiit  that 
appears  in  the  case,  in  the  city  corporation.  But  whether  it 
is  or  not,  or  in  whomsoever  it  may  be,  the  city  corporation 
are,  for  the  purposes  of  the  consent,  to  be  regarded  as  its 
owners.  By  virtue  of  the  dedication,  and  its  charter,  the 
city  corporation  have  become,  in  some  sort,  the  owners,  having 
power,  in  trust  for  the  community,  to  regulate  the  public  use 
of  it,  and  being  the  representatives  of  the  public  for  the 
purpose  of  maintaining  suits  in  law  or  equity  for  the  vindi- 
cation of  the  public  right.  Trustees,  &c.,  v.  Council  of  Ho- 
boken,  4  Vrooin  19.  The  consent  of  the  majority  of  the 
owners  of  property  on  the  line  of  the  street,  is  required  by 
the  legislature,  from  considerations  not  in  anywise  connected 
with  any  supposed  constitutional  necessity  arising  from  any 
injury  the  railway  might  be  supposed  to  inflict  upon  the  owner- 
of  the  fee.  This  is  obvious  from  the  fact  that  the  consent  of  a 
majority  only  is  required.  The  dissentients,  however  numer- 
ous they  may  be,  if  they  be  in  the  minority,  must  submit  to  the 
will  of  the  majority.  If  the  legislature  had  granted  the  power 
to  lay  and  operate  the  railway  through  the  street,  without  the 
consent  of  the  owners  of  the  property  on  the  street,  the 
grant  would  have  been  lawful,  aud  not  in  conflict  with  the 
Constitution  of  the  state.  Hinchman  v.  Pat.  Horse  R.  Co., 
2  C.  E.  Gh'een  75.  The  legislature,  in  thus  requiring  the 
consent  of  the  majority  of  the  property  owners,  intended 
merely  to  make  it  a  matter  of  choice  with  them,  whether  the 
railway  should  be  laid  or  not.  The  city  in  reference  to  the 
square,  is  an  owner  within  the  meaning  of  the  act.  It  is  the 
duty  of  the  city  authorities,  and  they  are  the  proper  persons, 
to  judge  as  to  whether  the  railway  in  the  street  would  be 
prejudicial  to  the  public  property  or  otherwise,  and  that  too, 
in  regard  to  property  dedicated  to  public  use,  as  well  as  to 
public  property  the  fee  whereof  is  in  the  corporation. 
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lu  obtaining  the  consent  of  Gates  and  the  city,  the  com- 
pany complied  with  the  conditions  of  the  act. 

Nor  can  tiie  effect  of  the  action  on  the  part  of  the  city  be 
avoided  by  the  claim  that  by  the  true  construction  of  the  act 
the  consent  of  the  city  was  to  be  based  on,  and  therefore 
preceded  by,  that  of  a  majority  of  the  property  owners. 
Such  is  not  the  true  construction.  The  consents  are  inde- 
pendent of  each  other.  The  act  confers  the  power  on  the 
company  to  lay  the  track  and  operate  the  road,  on  condition 
that  the  permission  of  the  city  (representing  the  public  at 
large,)  and  of  the  majority  of  the  owners  of  property  on  the 
street  (representing  the  private  interest  to  be  affected,)  be  first 
obtained.  If  the  consent  of  the  city  had  first  been  obtained, 
it,  of  course,  would  not  of  itself  have  been  sufficient ;  but  it 
cannot  be  doubted  that,  if  that  being  had,  the  consent  of  the 
property  owners  had  been  afterwards  obtained,  the  condition 
precedent  to  the  exercise  of  the  power  to  lay  the  rails  and 
operate  the  road  would  have  been  complied  with. 

The  view  I  have  thus  taken  renders  it  unnecessary  for  me 
now  to  consider  the  question  raised  as  to  the  construction  of 
the  words  "  owners  of  property,"  in  the  act  of  1870. 

The  city  claims  the  right  to  withdraw  its  consent,  not  for 
any  violation  or  disregard  on  the  part  of  the  company  of  the 
regulations  or  duties  subject  to  which  the  consent  was 
granted,  but  on  the  ground  of  fraud  in  the  alleged  repre- 
sentation. 

I  do  not  find  any  evidence  of  fraud.  The  company  evi- 
dently construed  the  act  of  1870  as  requiring  them  to  obtain 
the  consent  of  the  majority  of  owners,  reckoning  by  lineal 
feet,  and  acted  accordingly.  The  written  consent,  signed  by 
George  Gates,  is  dated  November  21st,  1871,  and  is  as  fol- 
lows :  "  We,  the  undersigned,  owners,  respectively,  of  pro[)- 
erty,  fronting  on  Colt  street,  between  Market  street  and 
Ellison  street,  do  hereby  give  to  the  Paterson  and  Passaic 
Horse  Railroad  Company  the  exclusive  right,  permission, 
and  power,  irrevocably,  to  lay  down  and  construct  a  single 
or  double  track  railway  in  and  along  Colt  street,  between  the 
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above  named  streets."  This  he  subscribed  as  being,  and  so 
represented  himself  to  be,  the  owner  of  one  hundred  and 
eighty-seven  feet  on  the  east  side  of  the  street.  If  he  was 
then  the  owner  of  so  many  feet  as  he  there  represented  him- 
self, and  was  understood  by  the  company,  to  be,  his  consent 
was  a  compliance  with  the  condition  precedent  of  the  act  in 
respect  to  the  permission  of  owners  of  lands,  as  the  company 
then  construed  it,  and  as  they  still  insist  it  ought  properly  to 
be  construed.  It  is  true,  that  he  now  denies  that  he  was  or 
is  the  owner  of  the  greater  part  of  the  number  of  lineal  feet 
on  the  street,  but  his  denial  is  not  so  definite  and  explicit  as 
to  satisfy  me  that  he  may  not  have  been,  at  the  time  of 
signing  the  consent,  owner  of  so  many  feet  as  he  represented 
himself  to  be,  in  signing  that  instrument,  or  that  he  is  not  so 
at  this  time.  Nor  does  he  deny  that  he  then  supposed,  and 
represented  himself  to  be,  the  owner  of  one  hundred  and 
eighty-seven  feet.  The  city  is  in  no  situation  to  allege  mis- 
representation, seeing  that,  as  appears  by  the  recital  of  the 
ordinance  giving  consent,  the  paper  signed  by  Oates  was  filed 
in  tlie  city  clerk's  office  before  the  introduction  of  the  ordi- 
nance in  the  board  of  aldermen.  The  mayor  and  aldermen 
knew  from  that  instrument,  that  the  consent  of  Oates  alone 
had  been  obtained ;  they  knew  that  it  was  upon  his  consent 
alone  that  the  representation  of  the  company,  that  they  had 
obtained  the  consent  of  the  majority  of  the  property  owners, 
was  founded.  They  knew  that  the  consent  of  the  numerical 
majority  of  the  property  owners  had  not  been  obtained,  for 
they  knew  that  Oates  only  claimed  to  own  property  on  the 
east  side  of  the  street,  because  he  subscribed  the  consent  only 
as  the  owner  of  property  on  that  side ;  and  they  knew  of  the 
square  or  common,  and  the  church  property,  on  the  west 
side.  Knowing  that  Oates  alone  had  consented,  they  were, 
nevertheless,  willing  to  give  their  consent,  and  did  give  it. 
How  can  it  be  said  that  they  acted  under  misrepresentation  ? 
In  what  did  it  consist?  Misapj)rehension,  there  might  have 
been,  as  to  the  construction  of  the  act  of  1870,  if  the  con- 
struction which   they  insist   on    is   the   true  one;   but   that 
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misapprehension,  if  misapprehension  there  was,  was  shared 
by  the  company  also,  who  seem  to  have  acted  under  it.  That 
the  mayor  and  aldermen  were  willing  that  the  railway  should 
be  laid  down  and  operated  in  Colt  street,  is  evident.  Would 
it,  then,  have  been  difficult  at  the  time  to  have  obtained 
their  consent  to  it  as  property  owners,  if  that  formality  had 
been  deemed  necessary  ? 

But  there  is  another  consideration  of  weight  in  this  cause. 
The  ordinance  giving  permission  was  approved  in  June, 
1872.  The  company  proceeded  to  lay  and  operate  their  rail- 
way, and  ever  since  its  completion  have  continued  to  operate 
it,  under  their  charter.  The  circumstances  are  such  as  to 
forbid  the  presumption  of  ignorance  as  to  the  facts  of  the 
case.  The  defendants  knew  the  owners  of  the  property  on 
both  sides  of  the  street.  The  ordinance  giving  consent 
was  publicly  passed  and  promulgated.  The  company  pro- 
ceeded to  lay  their  track  in  front  of  the  premises  of  these 
defendants,  and  from  the  time  it  was  laid,  up  to  the  time  of 
presenting  the  memorial  of  the  church  corporation  on  which 
the  action  of  the  city  complained  of  in  this  cause  is  based,  no 
action  has  been  taken  by  any  of  the  defendants.  Our  tamdiu 
tacuerunt  f  They  have  stood  by  and  seen  the  company  act 
and  expend  their  money,  under  a  claim  of  right.  So  far  as 
appears  in  this  case,  they  have  acquiesced  in  the  occupation 
of  the  street,  by  the  complainants,  with  their  railway.  Cer- 
tain it  is,  they  have  deferred  action  so  long,  that  their  delay, 
unexplained  and  unaccounted  for,  may  well  be  construed 
into  acquiescence.  A'tty-Gen.  v.  Sheffield  Gas  Consumers  Co., 
3  De6r.  M.  &  G.  304.  The  ordinance  complained  of  is 
manifestly  intended  as  means  to  an  unlawful  end,  as  a  basis 
of  operations  for  removing  the  track  in  Colt  street.  There 
is  no  good  reason  shown  for  the  course  of  procedure  on  which 
the  city  have  entered  in  this  matter.  They  cannot  be  per- 
mitted, under  such  circumstances,  to  pursue  it,  especially 
when  its  design  and  sole  purpose  are  to  interfere  with  a 
public  work. 

The  motion  is  denied. 
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"Weil  vs.  Ricord  and  others.* 

1.  The  police  powers  vested  in  municipal  bodies,  by  which  the  public 
peace,  health,  comfort,  and  convenience,  and  the  general  welfare  are 
secured  or  promoted,  are  not  only  respected,  but  maintained,  by  the  courts, 
which,  as  a  matter  of  public  policy,  will  not  interfere  with  or  disturb 
municipal  bodies  in  the  legitimate  exercise  of  those  powers.  It  is  only 
when  those  bodies  transcend  their  limits  in  that  respect,  that  the  aid  of  the 
courts  can  be  successfully  invoked  to  restrain  them  or  to  visit  upon  them 
the  injurious  consequences  of  their  acts. 

2.  The  board  of  health  of  the  city  of  Newark  in  the  legitimate  exercise 
of  its  powers,  cannot  absolutely  prohibit  the  carrying  on  of  a  lawful  busi- 
ness not  necessarily  a  nuisance,  but  which  may  be  conducted  without  in- 
jury or  danger  to  the  public  health,  and  without  public  inconvenience. 
They  will  be  confined  in  their  interference  with  the  lawful  business  of 
any  individual,  to  such  interruptions  as  may  be  reasonably  necessary  to 
enable  them  to  abate  any  nuisance  he  may  create  in  conducting  it. 

3.  A  person  cannot  be  deprived  of  the  use  of  his  property  for  the  pur- 
poses of  his  lawful  business,  by  force  of  an  adjudication  of  a  board  of 
health,  under  its  powers  over  the  matter  of  nuisances,  made  without  notice 
to  him,  and  without  giving  him  an  opportunity  to  be  heard  in  his  defence. 

4.  A  grant  of  special  powers  to  a  corporation,  will  not  be  enlarged  by  in- 
tendment to  include  a  power  not  expressly  conferred. 


On  bill  and  affidavits.  Motion  for  injunction  to  restrain 
defendants,  who  constitute  the  board  of  health  of  the  city  of 
Newark,  from  prohibiting  the  complainant  from  carrying  on, 
on  his  premises  in  that  city,  his  business  of  hide  curing. 

Mr.  S.  H.  Baldwin^  for  the  motion. 

Mr.  A.  G.  Sayre,  contra. 

The  Chancellor. 

The  com})lainant,  about  a  year  ago,  erected,  upon  certain 
land  and  premises,  in  the  city  of  Newark,  owned  by  him, 
buildings  for  the  purpose  of  carrying  on  there  the  business  of 
salting  and  curing  hides,  and  ever  since  then  has  carried  on 

•*CiTi!D  in  Stoudinger  v.  City  of  Newark,  1  Stew.  190 ;  Sutton  v.  City  of 
Camden,  10  Vr.  132. 
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the  business  tliere.  In  connection  therewith,  as  a  necessary 
part  thereof,  (the  purchasers  of  the  fresh  or  2:reen  hides  being 
required  by  the  butchers  by  whom  they  are  sold,  to  buy  witli 
them  what  is  called  the  rough  fat  of  the  animal,)  he  has  car- 
ried on  the  business  of  receiving  and  disposing  by  sale  there 
of  rough  fat,  which  he  has  been  required  to  take  with  the 
hides.  On  the  18th  day  of  August,  1873,  he  was  served 
with  the  following  notice  by  the  health  inspector,  acting 
under,  and  by  the  direction  of  the  board  of  health  of  the 
city: 

"  The  business  of  receiving  green  hides  and  rough  fat,  car- 
ried on  upon  the  premises  now  occupied  by  you,  on  Norfolk 
street,  near  South  Orange  avenue,  in  the  city  of  Newark, 
having  been  declared  a  nuisance  by  the  board  of  health  of  the 
city  of  Newark,  you  are  hereby  notified  and  required  forth- 
with to  abate  the  said  nuisance,  and  discontinue  the  said  busi- 
ness, and  to  remove  the  said  nuisance  from  the  premises 
aforesaid ;  and  in  case  of  your  failure  to  abate  the  said  nui- 
sance, and  remove  the  same  from  the  said  premises  for  the 
space  of  five  days  after  the  service  of  this  notice  upon  you, 
the  board  of  health  of  the  city  of  Newark  will  proceed  to 
abate  the  said  nuisance,  and  to  remove  the  same  from  the 
said  premises,  according  to  law.  ♦ 

"Albert  Mujstn,  Health  Inspector. 
"To  Henry  Weil,  Esq. 

"Newark,  N.  J.,  August  18th,  1873." 

This  notice  was  based  on  the  following  adjudication  of  the 
board  of  health : 

"Whereas,  one  Henry  Weil  is  engaged  in  the  business  of 
receiving  green  hides  and  rough  fat  upon  the  premises  now 
occupied  by  him,  on  Norfolk  street,  near  South  Orange  ave- 
nue ;  and  it  appearing  to  the  board  of  health,  that  the  said 
business,  so  carried  on,  is  offensive  and  cause  of  great  annoy- 
ance to  the  residents  of  the  neighborhood,  the  board  of  health 
do  esteem  and  declare  the  said  business,  upon  the  said  prem- 
ises, a  nuisance,  and  do  direct  that  the  owner  thereof  be  noti- 
fied according  to  law,  to  abate  the  same,  and  that,  upon  his 
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failure  so  to  do,  the  board  of  health  will  proceed  to  abate 
the  same  according  to  law." 

It  appears  that  the  complainant  had  no  notice  of  the  making 
of  this  adjudication  against  him  or  his  property,  nor  was 
tliere  any  opportunity  afforded  him  of  being  heard  on  the 
subject;  that  on  the  28th  of  August,  he  was  informed  by  the 
board  that  he  might  still  be  heard,  as  the  adjudication  was 
not  final ;  that  on  that  day,  at  the  proper  time  and  place,  he 
attended,  pursuant  to  the  directions  given  him,  to  be  heard 
before  the  board,  but  was  not  heard,  because  there  was  not  a 
quorum,  and  he  was  then  notified  to  be  present  on  the  follow- 
ing evening,  and  attended  with  a  like  result.  On  the  30th 
of  August  he  was,  he  alleges,  notified  that  his  place  must  be 
shut  up,  at  any  rate,  and  that  after  Monday,  the  8th  day  of 
the  following  September,  he  would  not  be  permitted  to  receive 
any  stock,  hides,  or  fat  on  his  premises,  and  that  any  hides  or 
fat  there  found,  would  be  seized  and  removed  by  the  board  of 
health. 

On  receiving  this  notification,  he  filed  his  bill  to  restrain 
the  board,  and  its  officers  and  agents,  from  interrupting  or 
interfering  with  him  in,  or  preventing  him  from  prosecuting 
his  business  on  his  premises;  and  from  removing,  or  attempt- 
ing to  remove  his  stock  and  material  therefrom;  and  from 
preventing  and  delaying  the  daily  delivery  and  receipt  of 
fresh,  rough  fat  on  the  day  the  animal  from  which  it  is  taken 
is  killed,  provided  it  be  removed  from  the  premises  in 
twenty-four  hours;  and  from  obstructing  or  closing  up  his 
premises.  An  order  to  show  cause  why  an  injunction  should 
not  issue,  was  granted. 

The  charter  of  the  city  of  Newark,  (Pamph.  L.,  1857,  p. 
116,)  empowers  the  common  council,  among  other  things,  "to 
establish  *a  board  of  health,  to  define  its  powers  and  duties, 
and  provide  for  the  protection  and  maintenance  of  the  health 
of  the  city;  to  abate  or  remove  nuisances  of  every  kind,  and 
to  compel  the  owner,  or  occupant,  of  any  lot,  house,  building, 
slied,  cellar,  or  place  wherein  may  be  carried  on  any  business 
or  calling,  or  in  or  upon  which  there  may  exist  any  matter  or 
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thing,  which  is  or  may  be  detrimental  to  the  health  of  the  in- 
habitants, to  cleanse,  remove,  or  abate  the  same,  from  time  to 
time,  as  often  as  they  may  deem  necessary  for  the  health  of 
the  inliabitants  of  the  city,  at  the  expense  of  the  owner  oi 
occupant  thereof." 

By  ordinance  of  March  20th,  1858,  {MuniGvpal  Laws,  p. 
167,)  the  board  of  health  is  constituted.  It  is  composed  of 
the  mayor,  the  members  of  the  committee  on  public  health, 
of  the  common  council,  and  the  health  physician,  for  whose 
appointment  by  the  common  council  the  ordinance  provides. 
The  mayor  is  to  be  president,  and  the  city  clerk,  secretary. 

Power  is,  by  the  fourth  section  of  the  ordinance,  conferred 
on  the  board  to  make,  and,  by  order,  to  direct  to  be  made, 
diligent  inquiry  with  respect  to  all  nuisances  of  every 
description,  which  are,  or  may  be  injurious  to  the  public 
health,  and  to  abate  the  same  in  any  way  or  manner  they 
may  deem  expedient. 

The  ordinance  provides  that  every  person  who  shall  be 
served  with  a  copy  of  any  order  certified  by  the  clerk,  made 
by  the  board  of  health  under  the  powers  conferred  by  that 
section,  and  shall  refuse  or  neglect  to  obey  or  comply  with 
the  same,  shall  forfeit  and  pay  $50  for  each  and  every  offence. 

The  duties  of  the  health  inspector  are  to  look  for,  and 
report  nuisances,  and  to  execute  the  orders  and  resolutions  of 
the  board,  in  such  manner  as  the  board  shall  direct. 

By  the  fourth  and  fifth  sections  of  another  ordinance, 
(an  ordinance  concerning  nuisances,  approved  May  8th,  1858, 
Mun.  Laws,  p.  186,)  it  is  ordained  that  it  shall  be  lawful 
for  the  health  inspector,  under  the  direction  of  the  board  of 
health,  to  order  the  owner  of  any  lot,  house,  building,  shed, 
cellar,  or  place  wherein  may  be  carried  on  any  business  or 
calling,  or  in  or  upon  which  there  may  exist  any  matter  or 
thing  which  is,  or  may  be  detrimental  to  the  health  of  the 
inhabitants,  to  cleanse,  abate,  or  remove  the  same,  from  time 
to  time,  as  often  as  they  may  deem  necessary  for  the  health 
of  the  inhabitants  of  the  city ;  and  every  person  who  shall 
refuse  or  neglect  to  obey  such  order,  shall  forfeit  and  pay 
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for  every  twenty-four  hours  during  whicli  he  shall  so  neglect 
or  refuse.  And  whenever  the  board  of  health  sliall  deem  it 
advisable,  for  the  public  health  of  the  city,  forthwith  to  abate 
or  remove  any  nuisance  in  the  city,  it  shall  be  the  duty  of 
the  health  inspector,  under  the  board  of  health,  to  cause  the 
same  to  be  abated  or  removed  without  delay,  at  the  expense 
of  the  owner  or  occupant  of  any  lot  or  premises  upon  which 
the  same  may  exist. 

By  a  sup2)lement  to  the  charter,  approved  February  28th, 
1871,  (Pamph.  L.,  p.  325,)  the  expense  of  the  abatement, 
removal,  or  cleansing  of  a  nuisance,  if  done  by  the  board  of 
health,  is  made  a  lien  upon  the  entire  premises  on  which  the 
nuisance  is,  and  provision  is  made  for  collecting  it  accord- 
ingly. 

The  above  is  all  the  legislation  on  the  subject,  bearing  on 
the  question  now  before  the  court. 

Among  the  objects  sought  to  be  secured  by  munici])al 
government,  there  is  none  more  important  than  the  preserva- 
tion of  the  public  health,  and,  therefore,  the  imperative 
obligation  rests  on  the  government  of  every  city,  promptly 
to  abate  or  remove  all  nuisances  by  which  the  public  health 
may  be  affected.  It  is  no  less  its  duty  to  provide,  in  like 
manner,  for  the  comfort  and  convenience  of  the  inhabitants 
within  its  limits.  To  these  ends,  such  governments  are 
clothed  with  police  powers.  These  being  among  the  powers 
which  are  of  the  most  importance  to  the  inhabitants,  tiiose 
by  which  the  public  peace,  health,  comfort,  and  convenience, 
and  the  general  welfare  are  secured  or  promoted,  are  not  only 
respected,  but  maintained  by  the  courts,  which,  as  a  matter  of 
public  policy,  will  not  interfere  with  or  disturb  munici|)al 
bodies  in  the  legitimate  exercise  of  those  powers.  It  is  only 
when  those  bodies  transcend  their  limits,  in  that  respect,  that 
the  aid  of  the  courts  can  be  successfully  invoked  to  restrain 
them,  or  to  visit  upon  them  the  injurious  consequences  of 
their  acts.  The  necessities  of  the  community  oft-times  require 
the  promptest  and  most  positive  action.  There  are  times 
when  public  health  is  the  object  of  paramount  concern,  and 
Vol.  IX.  M 
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the  law  wisely  lodges  in  municipal  bodies,'  the  discretion  and 
power  adequate  to  such  emergencies,  a  power  and  discretion 
whose  existence  is,  at  all  times,  necessary  to  secure  the  public 
healtli,  comfort,  and  convenience. 

In  the  case  before  me,  the  board  of  health  of  the  city  of 
Newark  have  adjudged  the  complainant's  business  to  be  a 
nuisance,  and  have  directed  him  to  "abate  "  it,  notifying  him 
that,  upon  his  failure  to  do  so,  the  board  will  proceed  to 
abate  the  nuisance,  and  remove  it  from  the  premises. 

On  the  argument  of  this  motion,  the  counsel  of  the  defend- 
ants admitted  that  the  business  might  be  so  conducted  as  not 
to  be  a  nuisance,  and  that,  under  their  notice,  the  board 
intend,  unless  restrained  by  this  court,  to  prohibit  the  com- 
plainant from  further  using  his  premises  for  his  business.  It 
appears  from  the  evidence,  that  the  complainant's  business 
was  not,  at  the  time  when  the  adjudication  was  made,  nor 
lias  it  been,  at  any  time  since,  so  carried  on  as  to  be  a 
nuisance.  While  I  am  unwilling  to  disturb  the  board  in  the 
exercise  of  their  powers,  within  their  legitimate  limits,  I  am 
constrained  to  prohibit  them  from  inflicting,  by  means  of 
their  prohibition,  irreparable  injury  upon  the  complainant. 

The  defendants  claim  that,  whatever  may  be  said  of  the 
complainant's  business  at  the  time  of.  and  since  the  adjudica- 
tion, it  was,  up  to  a  period  shortly  before  the  service  of  the 
written  notice  upon  him,  so  conducted  as  to  be  a  nuisance. 
There  is  no  evidence  before  me  to  show  that  this  is  not  true. 
If  it  is,  their  right  to  require  the  complainant  to  abate  the 
nuisance  was  undoubted.  But  such  action  differs,  materially, 
from  absolute  prohibition. 

The  question  in  this  case,  is  not  as  to  whether  the  court 
would  interfere  with  the  action  of  the  board  in  abating  a 
nuisance,  but  whether  the  board,  in  the  legitimate  exercise  of 
its  ]>owers  and  discretion,  may  absolutely  prohibit  a  lawful 
business,  not  necessarily  a  nuisance,  but  which,  on  the  other 
hand,  may  be  carried  on,  in  the  midst  of  a  dense  population, 
without  injury  or  danger  to  the  public  health,  and  without 
public  inconvenience. 


OCTOBER  TERM,  1873.  175 


Weil  V.  Ricord. 


Though  the  charter  authorizes  the  common  council  to 
estabh'sh  a  board  of  health,  and  define  its  duties,  and  provide 
for  the  protection  and  maintenance  of  the  healtli  of  the  city, 
this  is  not  a  grant  of  power  to  prohibit  the  exercise  of  a 
lasvful  occupation,  not  per  se  a  nuisance,  and  not  so  conducted 
as  to  be  an  annoyance  to  the  public.  And,  if  it  were,  the 
common  council,  in  establishing  the  board,  and  defining  its 
powers  and  duties,  and  providing  for  the  protection  and 
maintenance  of  the  public  health,  have  not  conferred  such 
power  ou  the  board.  The  fourth  section  of  the  ordinance 
concerning  nuisances,  the  section  under  which  the  action 
complained  of  in  this  case  was  taken,  adopts  the  language 
of  the  charter,  in  the  grant  of  power  over  the  subject  of 
nuisances,  without  amplifying  it  in  any  way. 

The  power  claimed  in  this  case,  is  not  expressly  given  by 
the  legislature,  and  the  grant  of  authority  over  the  subject, 
contained  in  the  charter,  will  not  be  enlarged  by  intendment, 
to  such  an  extent  as  to  include  it.  Hex  v.  Crohe,  Cowp.  26  ; 
Wai'ne  v.  Varley*  6  T.  B.  443 ;  Dwarris  on  Statutes  750 ; 
Kennedy  v.  Phelps,  10  Louisiana  Ami.  Rep.  227. 

The  last  case  was  very  similar  in  its  features  to  the  one 
now  before  the  court.  The  plaintifij  in  that  suit,  was  carry- 
ing on  the  business  of  curing  hides,  in  the  city  of  New 
Orleans.  Police  powers  against  nuisances  had  been  expressly 
granted  to  the  city.  The  street  commissioner  was  ordered  by 
the  city  council,  by  resolution,  to  notify  the  owner  or  occupant 
of  the  plaintiff's  premises,  used  for  his  business,  to  discon- 
tinue the  use  of  them  for  that  purpose,  and  on  failure  to 
comply  witii  tiie  notice,  to  have  the  premises  closed  uj),  as  a 
public  nuisance,  without  delay,  under  the  city  ordinance  con- 
cerning nuisances.  The  stx-eet  commissioner  gave  the  plaintiff 
notice  that  he  was  required  to  discontinue  the  use  of  the 
premises  for  the  purpose  of  curing  hides,  within  one  day 
from  the  service  of  the  notice,  and  that,  in  default  of  com- 
pliance with  the  requirements  of  the  notice,  he  would  be  dealt 
with  as  directed  in  the  ordinance  and  the  resolution  of  the 
city  council.     The  ordinance  provided  that,  whenever  any 
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workshop,  manufactory,  or  like  establishment,  within  the 
limits  of  the  city,  exhaled  foetid  or  offensive  odor,  or  vapor, 
it  should  be  the  duty  of  the  police  officer  to  examine  the 
premises;  and  it  authorized  him,  for  that  purpose,  to  enter  all 
such  establishments,  between  the  rising  and  setting  of  the 
sun,  and  if  such  odor,  in  his  opinion,  was  sufficient  to  vitiate 
the  air,  or  impair  the  health  of  the  inhabitants,  he  was 
thereby  directed  to  notify  the  owner  or  proprietor  thereof,  in 
writing,  requiring  him  to  cleanse  the  same,  or  discontinue  all 
work  on  the  premises  noxious  to  the  health  of  the  city,  and 
within  such  time  as  the  police  officer  might  designate.  The 
ordinance  further  provided  that,  at  the  expiration  of  such 
time,  should  such  person  neglect  to  comply  with  the  notice, 
he  should  be  liable  to  a  fine,  for  the  use  of  the  city,  of  from 
$10  to  $100  for  each  week  he  should  so  neglect.  The  plain- 
tiff, in  his  petition  in  the  action,  averred  that  the  street  com- 
missioner threatened,  under  the  resolution,  to  shut  up  his 
establishment,  and  prevent  him  from  carrying  on  his  busi- 
ness, and  prayed  an  injunction  restraining  him  from  closing 
the  establishment,  or  preventing  the  plaintiff  from  carrjnng 
on  the  business.  The  injunction  was  granted.  The  city 
intervened,  and  was  allowed  to  defend  the  suit.  Though  the 
court  gave  judgment  for  the  city,  it  did  so  on  the  ground 
that  it  did  not  appear,  but  that  the  city  authorities  intended, 
notwithstanding  the  language  of  the  resolution,  to  proceed 
merely  under  the  ordinance,  by  prosecution  before  a  legal 
tribunal,  to  collect  the  fine  imposed  by  the  ordinance. 

The  board  of  health  of  the  city  of  Newark  have  no 
authority  to  prevent  any  inhabitant  from  carrying  on  any 
lawful  business,  not  necessarily  a  nuisance,  in  such  manner  as 
not  to  be  a  public  nuisance. 

There  is  another  consideration  in  this  case,  worthy  of 
notice.  It  is  an  essential  principle  of  natural  justice,  that 
eveiy  man  have  an  opportunity  to  be  heard  upon  any  ques- 
tion involving  his  rights  or  interests,  before  he  is  affected  by 
the  decision.  The  adjudication  of  the  board  of  health  in 
this  case,  even  if  its  power  to  make  it  were  admitted,  could 
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not  be  sustained,  for  it  was  made  without  notice  to  the  com- 
plainant, or  any  opportunity  given  to  him  to  be  heard  in  his 
defence.  The  plaintiff  cannot  be  deprived  of  the  use  of  his 
property  for  the  purposes  of  his  business,  by  force  of  an 
adjudication  thus  made. 

The  board  of  health  may  proceed,  without  notice,  in  case 
of  public  emergency,  to  .abate  a  nuisance;  but  their  adjudi- 
cation going  beyond  this,  to  the  extent  of  depriving  a  person 
of  the  use  of  his  premises  for  the  future,  in  his  lawful  busi- 
ness, would,  if  otherwise  lawful,  be  invalid,  if  an  opportunity 
had  not  been  afforded  to  him  to  be  heard  before  the  making 
of  the  adjudication.  Belcher  v.  Farrar,  8  Alleii  325;  City 
of  Salem  X.  Eastern  R.  B.  Co.,  98  Mass.  431. 

In  Belcher  v.  Farrar,  it  was  intimated  that  even  a  general 
regulation,  adopted  by  a  board  of  health  in  accordance  with 
the  statute,  which  might  operate  to  render  a  property  value- 
less, by  forbidding  the  prosecution  of  the  business  for  which 
it  was  erected,  would  be  invalid,  as  in  violation  of  one  of  the 
fundamental  principles  of  justice,  but  for  a  provision  of  the 
statute  which  gave  to  the  party  a  right  of  appeal  from  the 
order  enforcing  the  regulation,  and  upon  such  appeal,  to  have 
the  whole  matter  involved  in  the  issue  tried  by  a  jury.  The 
court  say  :  "  It  would  violate  one  of  the  fundamental  princi- 
ples of  justice,  to  deprive  a  party,  absolutely,  of  the  free  use 
and  enjoyment  of  his  estate,  under  an  allegation  that  the 
purpose  to  which  it  was  appropriated,  or  the  mode  of  its 
occupation,  was  injurious  to  the  health  and  comfort  of  others, 
and  created  a  nuisance,  without  giving  the  owner  an  oppor- 
tunity to  appear  and  disprove  the  allegation,  and  protect  his 
property  from  the  restraint  to  which  it  was  proposed  to  sub- 
ject it." 

The  defendants  will  be  enjoined  from  preventing  the  com- 
plainant from  prosecuting  his  business  on  his  premises,  so 
long  as  it  shall  be  so  conducted  as  not  to  be  a  public  nuisance. 
If,  however,  he  shall  so  conduct  it  as  to  create  a  public 
nuisance,  he  must,  and  ought  to  suffer  the  interruption  which 
will  be  occasioned  by  the  abatement  of  the  nuisance. 
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In  the  interdict  which  I  authorize,  I  do  not  propose  to 
derogate  in  any  degree  from  the  lawful  power  or  discretion 
of  the  board.  I  intend  only  to  protect  the  complainant  in 
his  right  to  conduct,  on  his  premises,  a  lawful  business,  not 
per  se  a  nuisance,  in  such  a  manner  as  not  to  be  a  just  cause 
of  public  complaint.  In  other  words,  the  defendants  must 
be  confined,  in  their  interference  with  the  complainant's  busi- 
ness, to  such  interruptions  as  may  be  reasonably  necessary  to 
enable  them  to  abate  any  nuisance  he  may  create  in  conduct- 
ing it. 


Powell  vs.  Mayo  and  others.* 

1.  Quiet  occupation,  under  claim  of  title,  entitles  a  party  in  snch  occu- 
pation, to  an  issue  at  law  to  try  the  validity  of  an  adverse  claim,  under 
the  "Act  to  compel  the  determination  of  claims  to  real  estate  in  certain 
cases,  and  to  quiet  the  title  to  the  same;"  it  is  peaceable  possession  within 
the  meaning  of  the  act. 

2.  That  the  adverse  claimant  is  a  tenant  in  common,  does  not  qualify 
the  possession  or  affect  the  right  to  an  issue. 


Motion  for  issue  at  law,  on  bill,  answer,  and  proofs.    . 
Mr.  W.  J.  Magie,  for  the  motion. 
Mr.  H.  Richards,  contra. 

The  Chancellor. 

The  question  now  raised  before  me  is,  whether  the  com- 
plainant has  peaceable  possession,  in  the  meaning  and  for  the 
purposes  of  the  act  under  which  this  suit  is  brought. 

The  act,  ("  An  act  to  compel  the  determination  of  claims 
to  real  estate,  in  certain  cases,  and  to  quiet  the  title  to  the 
same,"  Pamph.  L.,  1870,  p.  20,)  provides  that,  when  any 
person  is  in  the  peaceable  possession  of  lands  in  this  state, 

*  S.  C,  on  motion  for  new  trial,  11  O.  E.  Gr.  120,  12  0.  E.  Gr.  440. 
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claiming  to  own  the  same,  and  his  title  thereto,  or  to  any 
part  thereof,  is  denied  or  disputed,  or  any  other  person 
claims,  or  is  claimed,  to  own  the  same  or  any  part  thereof,  or 
any  interest  therein,  or  to  hold  any  lien  or  encumbrance 
thereon,  and  no  suit  shall  be  pending  to  enforce  or  test  the 
validity  of  such  title,  claim,  or  encumbrance,  it  shall  be 
laAvful  for  such  person  so  in  possession  to  bring  and  maintain 
a  suit  in  chancery  to  settle  the  title  to  said  lands,  and  to 
clear  up  all  doubts  and  disputes  concerning  the  same. 

The  act  provides  that,  upon  application  of  either  party,  an 
issue  at  law  shall  be  directed  to  try  the  validity  of  such 
adverse  claim,  or  to  settle  the  facts,  or  any  specified  portion 
of  the  facts  upon  which  the  same  depends;  and  when  such 
issue  is  not  requested,  or  as  to  the  facts  for  which  it  is  not 
asked,  the  court  of  chancery  shall  proceed  to  inquire  into  and 
determine  such  claims,  interest,  and  estate,  according  to  the 
course  and  practice  of  the  court,  and  shall,  upon  the  finding 
of  such  issue,  or  upon  such  inquiry  and  determination,  finally 
settle  and  adjudge  whether  the  defendant  has  any  estate, 
interest,  or  right  in,  or  encumbrance  on,  the  lands,  or  any 
part  thereof,  and  what  such  interest,  estate,  right,  or  encum- 
brance is,  and  in  or  upon  what  part  of  the  lands  it  exists. 

The  motion  for  an  issue  at  law  is  resisted  in  this  case,  on 
the  groimd  that  the  complainant  is  not  entitled  to  the  benefit 
of  the  statute,  because  he  does  not  show  that  he  has  the 
peaceable  possession  which  it  requires. 

It  appears  that  the  land,  which  lies  in  the  city  of  Eliza- 
beth, was  conveyed  to  complainant  in  fee  simple,  by  deed, 
with  the  usual  full  covenants,  including  warranty  general,  in 
1864,  by  one  Elias  B.  Watrous,  who  then  claimed  to  own  it 
in  fee  simple;  that  the  complainant  claims  to  be  the  absolute 
sole  owner  of  the  property  accordingly,  and  that  the  defend- 
ants, not  denying  that  he  is  the  owner  of  an  interest  in  it, 
claim  that  they  also  are  entitled  to  an  interest  therein,  to  wit, 
to  seven  hundred  and  ninety-eight  four  thousand  four  hun- 
dred and  tenth  parts  thereof.  They  admit  that  no  suit  is 
pending  to  enforce  or  test  the  validity  of  their, claim. 
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It  is  not  denied,  that  if  the  complainant  has  had  possession 
at  all,  it  has  been  peaceable. 

The  complainant,  since  the  conveyance  to  liim,  in  1864, 
has  exercised  dominion  over  the  whole  property,  and  has 
claimed  sole  and  exclusive  ownership  of  it.  When  he  bought 
it,  it  was  fenced  in,  and  it  continued  to  be  so  for  four  years, 
till  a  new  street  was  opened  through  it  by  the  city  authori- 
ties. When  he  purchased  it  he  rented  it  to  a  tenant,  who, 
ever  since  then,  has  been,  as  he  still  is,  in  possession  of  it 
under  the  lease.  He  received,  as  owner,  the  award  of  dam- 
ages, about  $3000,  for  land  taken  from  it  for  opening  the 
street  above  alluded  to.  The  award  was  made  to  him  as 
owner.  The  assessment,  about  $8000,  for  benefits  to  the 
property  from  the  opening  of  the  street,  was  made  upon  him 
as  owner  of  the  land,  and  he  paid  the  difference,  nearly 
$5000,  between  the  award  and  the  assessment.  Various  other 
assessments  for  municipal  improvements — for  paving,  curb- 
ing, guttering,  sewering,  and  grading,  have  been  laid  upon  the 
property  and  assessed  to  him,  since  it  was  conveyed  to  him. 
He  has  paid,  or  become  liable  by  his  personal  obligation 
to  the  city  to  pay,  to  the  city,  for  assessments  on  the  property, 
including  the  assessment  for  the  opening  of  the  street,  about 
$15,000.  He  has  paid  the  taxes  on  the  property  every  year 
since  1863,  they  having  been  assessed  against  him  as  owner, 
since  the  conveyance  to  him,  in  1864. 

When  he  bought  the  land,  there  was  some  wood  standing 
on  it.  He  sold  part  of  it  off  in  1866,  and  the  purchasers 
cut  it  down,  and  removed  it.  In  1870,  he  sold  part  of  the 
property,  but  the  purchaser  was  prevented  from  taking  it, 
by  hearing  of  the  claim  the  defendants  made  to  an  interest  in 
the  land. 

It  appears  that  the  complainant  never  heard  of  any  adverse 
claim  to  the  property,  until  about  four  years  after  the  con- 
veyance made  to  him  by  Watroas,  and  his  entry  into  pos- 
session under  his  deed. 

From  these  circumstances,  I  have  no  hesitation  in  adjudg- 
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ing  that  the  complainant  has  peaceable  possession  within  the 
meaning  of  the  statute. 

The  defendants,  however,  insist  that  the  possession  of  the 
complainant  m  this  case,  was  their  possession  also,  inasmuch 
as  they  claim  to  be  tenants  in  common  with  him ;  and  that 
he  cannot,  therefore,  be  said  to  have  the  possession  required 
by  the  statute. 

But  the  act  does  not  require  that  the  complainant  have  title 
by  possession,  or  the  right  to  possession,  or  even  adverse 
possession ;  it  requires  possession  merely,  the  only  qualifi- 
cation being  that  it  shall  be  peaceable  as  contradistinguished 
from  disputed  or  contested  possession,  and  that  it  shall  be 
under  claim  of  ownership. 

Quiet  occupation  under  claim  of  title,  gives  the  com- 
plainant standing  in  court  under  the  act. 

In  my  judgment,  the  complainant  in  this  case  is  entitled 
to  the  benefit  of  the  statute. 


SouTHMAYB  and  others  vs.  McLaughlin.* 

1.  In  a  suit  for  an  injunction  by  one  of  two  adjacent  land  owners,  to 
restrain  the  other  from  erecting  a  building  on  lands  of  the  former,  the 
complainant  is  entitled  to  the  benefit  of  an  actual  location  by  fence, 
erected  more  than  twenty-five  years  since,  and  up  to  which,  he  and  those 
under  whom  he  claims,  have  been  in  continued  possession  during  all  that 
time. 

2.  A  trespass  that  goes  to  the  destruction  of  the  inheritance,  will  be 
restrained  until  the  trespasser  shall  have  established  his  right  at  law. 


On  bill,  answer,  and  affidavits.     Motion  to  dissolve  injunc- 
tion. 

Mr.  Traphagen,  for  the  motion. 

Mr.  J.  B.  Vredenburghf  contra. 

*ClTED  in  Johnston  v.  Hyde,  10  C.  E.  Or.  457. 
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The  Chancelloe. 

The  bill  in  this  cause  is  filed  for  an  injunction  to  restrain 
the  defendant  from  occupying,  with  a  brick  building  he  is 
about  to  construct,  part  of  the  land  of  complainants.  The 
complainant's  premises  are  the  homestead  of  the  late  Henry 
Southmayd,  and  consist  of  a  lot  on  the  northwest  corner  of 
Grand  and  Warren  streets,  in  Jersey  City,  on  which  is  the 
dwelling-house  in  which  Mr.  Southmayd  resided  from  1848 
until  his  death,  in  March,  1854.  In  1847,  he  then  being  the 
owner  of  the  premises,  (which  were,  at  that  time,  low  land,) 
filled  in  the  lot  and  set  the  fences,  which  stood  as  so  set 
by  him  up  to  the  28th  of  June  last,  when  the  defendant, 
who  owns  the  lot  adjoining  it  on  the  east  on  Grand  street, 
pulled  it  down  to  make  way  for  laying  the  foundation  of  his 
building  on  part  of  the  land  which  it  enclosed.  The  defend- 
ant claims  that  the  fence  was  on  the  land  to  which  he  had 
title  by  deed,  and  that  it  included,  in  the  Southmayd  lot,  a 
strip  of  nine  inches  in  width,  on  Grand  street,  and  forty-six 
feet  and  six  inches  deep,  whicli  of  right  belongs  to  him. 

The  case  shows  that  Henry  Southmayd,  and  the  complain- 
ants claiming  under  him  by  devise,  have  had  unquestioned 
possession  of  the  strip  in  question,  as  part  of  their  lot,  since 
1847.  This  appears,  notably,  by  the  affidavit  of  Dudley  S. 
Gregory,  who  owned  the  defendant's  lot  from  1842  to  1850, 
under  a  conveyance  made  to  him  in  the  former  year  by 
Henry  Southmayd.  Indeed,  it  is  not  denied  in  the  answer, 
that  the  complainants  and  Henry  Southmayd  have  had  such 
possession. 

It  appears  also,  that  between  the  fence  as  it  stood  when 
it  was  pulled  down  by  the  defendant,  and  what  is  claimed  to 
be  the  easterly  line  of  the  lot  owned  by  a  Mr.  Martin, 
adjoining  the  defendant's  premises  on  the  west,  there  are 
twenty-five  feet  and  a  quarter  of  an  inch.  The  defendant's 
lot  is,  by  the  description  in  his  deed,  a  parallelogram,  of 
twenty-five  feet  front  on  Grand  street,  by  one  hundred  feet  in 
depth.  It  does  not  appear  that  any  question  has  ever  beeu 
made  as  to  the  location  of  defendant's  lot ;  but  it  does  appear 
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that  its  true  location  has  been  understood  to  be  the  space 
between  the  fence  above  referred  to  and  the  fences  in  a  line 
with  it  (being  the  rear  fences  of  lots  on  Warren  street)  and 
the  Martin  lot,  on  the  easterly  line  of  which  is  a  brick  dwell- 
ing-house. It  further  appears  that  to  establish  the  com- 
plainants' rear  line  as  insisted  on  by  the  defendant,  would 
deprive  the  complainants  of  four  inches  of  land,  to  -whici), 
on  the  defendants'  own  theory,  they  are  entitled.  He  insists 
that  they  are  entitled  to  only  seventy-five  feet,  measuring 
from  the  northwest  corner  of  Grand  and  Warren  streets; 
but  the  line,  as  he  would  establish  it,  gives  them  four  inches 
less  than  that.  Tbe  complainants  are  entitled  to  the  benefit 
of  their  actual  location,  made  so  many  years  ago,  and  their 
continued  possession  under  it.  Jackson  v.  Perrine,  6  Vroom 
137. 

There  is  no  doubt  that  the  defendant,  unless  restrained 
from  so  doing  by  this  court,  will  proceed  to  build  a  four- 
story  brick  building,  partly  on  the  land  which  the  complain- 
ants and  Henry  Southmayd  have  thus  had  in  undisputed 
possession,  under  a  claim  of  ON\Tiership,  for  over  twenty-five 
years.  The  defendant  has  not  only  pulled  down  the  fence, 
but  has  proceeded  to  excavate  the  land,  and  drive  piles  there 
for  his  foundation.  The  notices,  verbal  and  written,  given 
to  him  by  complainants,  have  been  of  no  avail  to  prevent 
him  from  proceeding  to  occupy  the  land  in  question.  A  suit 
at  law,  commenced  by  complainants  against  him  for  his  tres- 
pass, has  not  been  effectual  to  stay  him. 

As  this  case  stands  before  me,  it  is  within  the  province  of 
this  court  to  arrest  his  progress  in  the  trespass,  at  least  until 
he  shall  have  established  his  right  at  law.  Varlck  v.  Corpo- 
ration of  New  York,  4  Johns.  Ch.  55 ;  Jerome  v.  Ross,  7 
Johns.  Ch.  315;  Farron  v.  Van  Sittart,  1  Eng.  R.  &  C. 
Cases  602 ;  High  on  Injunctions,  §§  477,  483. 

In  Varick  v.  Corporation,  &c.,  the  court  said  :  "  The  jM-in- 
ciple  upon  which  the  injunction  is  upheld,  is,  that  after  a 
claim  of  right,  accompanied  with  actual  and  constant  posses- 
sion for  twenty-five  years  and  upwards,  the  corporation  of 
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New  York  cannot  be  permitted,  without  due  process  of  law, 
to  enter  upon  the  possession  of  the  plaintiff,  and  pull  down 
buildings,  fences,  &c.,  under  their  right  to  regulate  high- 
ways." 

In  Farron  v.  Van  Sittart,  the  court  restrained  the  defend- 
ants from  committing  a  trespass,  though  it  was  merely  the 
leveling  of  farm  land  for  the  laying  of  a  railway  track, 
or,  as  the  Lord  Chancellor  expressed  it,  "  making  level 
ground  of  that  of  which  there  is  at  present  no  portion  level." 

In  the  present  case,  the  trespass  goes  to  the  destruction  of 
the  inheritance.  The  defendant  is  not  only  proceeding  to  dig 
away  the  soil  of  the  land  in  possession  of  the  complainants, 
but  is  about  to  take  exclusive  possession  of  it  with  a  perma- 
nent structure. 

The  motion  to  dissolve  is  denied. 


Annin  and  others  vs.  Annin  and  wife.* 

1.  An  objection  to  a  bill  on  the  ground  of  multifariousness,  must  be 
taken  advantage  of  by  plea,  demurrer,  or  answer,  expressly  for  that  pur- 
pose. It  cannot  avail  the  defendant  on  final  hearing.  By  answering  the 
matter  of  the  bill,  he  has  waived  the  objection. 

2.  A  bill  will  be  dismissed  on  the  ground  of  misjoinder  or  multifarious- 
ness at  the  hearing,  only  when  the  court  finds  itself  embarrassed  thereby 
to  such  an  extent  as  to  prevent  it  from  administering  appropriate  relief. 

3.  A  creditor  whose  remedy  at  law  has  been  exhausted,  may  file  a  bill 
in  equity  for  his  own  benefit — without  making  other  creditors,  standing  in 
the  same  situation,  parties — so  far  as  respects  property  on  which  no 
creditor  has  obtained  a  lien  by  judgment  or  execution  at  law. 

4.  A  bill  will  not  be  dismissed  on  account  of  the  incongruousness  and 
inaptness  of  the  special  prayers  for  relief.  Even  if  the  special  prayers 
were  such  that  no  relief  could  be  granted  under  them,  the  court,  under  the 
general  prayer,  may  grant  any  appropriate  relief,  consistent  with  the  case 
made  by  the  bill. 

5.  A  voluntary  conveyance  by  a  husband  to  his  wife,  is  void  as  against 
creditors  of  the  husband  whose  debts  existed  at  the  time  of  the  convey- 
ance. 

*  Cited  in  Carpentei-  v.  Carpenter,  10  C  E.  Gr.  197  ;  Persons  v.  Persons, 
Id.  259;  Lyman  v.  Place,  11  Id.  31 ;  Sanborn  v.  Adair,  12  Id.  427  ;  Hend- 
rickson  v.  Wallace^s  Ez'r,  4  Slew.  606. 
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6.  That  a  creditor  whose  debt  existed  when  a  voluntary  conveyance  was 
made  by  the  debtor  of  his  property,  might  have  had  his  debt  paid  at  any 
time  for  more  than  seven  years  after  the  conveyance,  but  did  not  demand 
it  durinj^all  that  time,  nor  until  after  the  debtor  had  become  embarrassed, 
is  no  ground  of  equitable  estoppel  against  proceedings  commenced  by  the 
creditor  as  soon  as  lie  was  informed  of  the  conveyance,  to  reach  the  debt- 
or's property  in  the  hands  of  the  voluntary  grantee. 

7.  That  a  voluntary  grantee  of  her  husband's  property  has  spent  large 
sums  of  her  own  money  in  paying  off  mortgages  upon  it  and  improving 
it,  does  not  entitle  her  to  invoke  the  aid  of  the  doctrine  of  estoppel  against 
an  antecedent  creditor  of  her  husband,  who  was  kept  in  entire  ignorance 
of  the  conveyance  almost  up  to  the  very  commencement  of  his  proceed- 
ings to  reach  the  property  in  the  grantee's  hands. 

8.  Even  if,  in  such  case,  the  creditor  was  chargeable  with  notice  from 
the  record  of  the  deed,  a  general  allegation  by  the  grantee,  of  expenditure 
of  her  own  money  on  the  property,  would  not  be  sufficient.  The  anioimt 
she  received  from  it  must  also  appear. 

9.  Mere  delay  in  prosecuting  a  claim  for  a  debt  against  a  voluntary 
grantee  of  the  debtor,  is  no  ground  of  equitable  estoppel  against  an  ante- 
cedent creditor,  in  seeking  to  reach  the  property  in  the  hands  of  the 
grantee. 

10.  If  a  husband  is  indebted  at  the  time  of  making  a  voluntary  settle- 
ment upon  his  wife,  it  is  presumed  to  be  fraudulent  in  respect  to  debts 
then  existing.  Such  debts  cannot  be  affected  by  the  settlement,  and  n© 
circumstance  will  repel  the  presumption  of  fraud. 

11.  A  voluntary  conveyance  by  a  debtor  to  his  wife,  of  property,  of 
which,  or  of  the  proceeds  of  it,  lie  has  been  in  constant  enjoyment,  has  no 
claim  to  be  regarded  as  a  post-nuptial  settlement. 


On  the  30th  day  of  July,  1862,  the  defendant,  Dr.  Annin, 
was  the  owner  in  fee  simple  of  two  pieces  of  real  estate  in 
the  city  of  Newark,  one  a  dwelling-house  and  premises  where 
he  resided,  in  Market  street,  and  the  other  a  dwelling-house 
and  lot  in  Camp  street.  He  was  then  indebted  to  the  com- 
plainants, as  administrators  of  Sarah  Annin,  deceased,  in  the 
sum  of  $400,  for  money  loaned  by  them  to  him,  on  interest, 
and  for  which  they  held  his  promissory  note,  payable,  with 
interest,  at  the  rate  of  six  per  cent,  per  annum,  from  its  date, 
March  27th,  1861.  He  was  also  indebted  to  the  complain- 
ant Joseph  W.  Annin,  in  his  own  right,  in  the  sum  of  $600, 
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for  money  loaned  by  the  latter  to  him,  ou  interest,  and  for 
which  Joseph  W.  Annin  held  his  promissory  note,  payable 
in  one  year  from  its  date,  October  11th,  1859,  also  with  inter- 
est, at  the  rate  of  six  per  cent,  per  annum. 

On  the  day  first  named,  July  30th,  1862,  he  conveyed  all 
of  said  land  and  premises  in  fee  simple  to  his  wife's  brother, 
Staats  O.  Mead,  for  the  consideration,  as  expressed  in  the 
deed,  of  $1 ;  and  ]\Ir.  Mead,  by  deed  dated  on  the  following 
day,  conveyed  the  property  in  fee  simple  to  defendant,  Eleanor 
T.  Annin,  the  wife  of  Dr.  Annin,  for  the  same  nominal  con- 
sideration. 

In  October,  1866,  the  defendants  conveyed  part  of  the 
Camp  street  property  to  Bruen  H.  Camp,  for  the  considera- 
tion of  $4500;  $2500  of  which  was  paid  in  cash,  and  the 
remainder  secured  by  bond  and  mortgage  on  the  premises. 
In  April,  1871,  they  sold  and  conveyed  the  Market  street 
property  to  Thomas  Jones,  for  $50,000;  of  which  $15,000 
was  paid  in  cash,  and  the  rest,  $35,000,  secured  by  mortgage 
on  the  premises. 

The  defendants  allege  that  Mrs.  Annin  applied  the  cash 
received  on  the  sale  of  the  Camp  street  property  towards  the 
payment  of  a  mortgage  of  $7500,  then  on  the  Market  street 
property. 

It  is  admitted  that  Mrs.  Annin  now  holds  the  mortgages 
for  $2000  autl  $35,000,  respectively,  above  mentioned,  given 
by  Messrs.  Camp  and  Jones  respectively,  on  account  of  pur- 
chase money. 

It  appears  also,  that  in  1870,  the  sheriff  of  Essex  county 
sold,  under  execution  issued  on  judgments  recovered  against 
Dr.  Annin,  his  right,  title,  and  interest  in  the  Market  street 
l)roperty  to  James  N.  Fitzgerald,  and  in  1872,  sold  to  Staats 
O.  Mead,  under  like  execution.  Dr.  Annin's  right,  title,  and 
interest  in  the  part  of  the  Camp  street  property  which  re- 
mained after  the  sale  to  Bruen  H.  Camp.  These  judgments 
were,  two  of  them,  recovered  in. the  Circuit  Court,  and  the 
other  in  the  Court  of  Common  Pleas  of  Essex  county,  two  of 
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them  in  1870,  and  the  other  in  1871.  and  together  amounted 
to  about  $740. 

Dr.  Aunin  continued  to  pay  the  interest  on  the  notes  held 
by  the  complainants,  with  more  or  less  regularity,  up  to  the 
time  of  the  commencement  of  suit,  and  in  1867  paid  $100 
on  the  $600  note. 

It  appears  that  the  complainant,  Joseph  W.  Annin,  had, 
from  about  1870,  frequently  asked  Dr.  Annin  for  payment  of 
the  claims,  but  had  been  put  off  with  promises,  none  of  which 
were  performed.  Having,  in  1871,  been  informed  by  a  letter 
from  Mrs.  Auuin,  that  the  property  had  been  conveyed  to 
her,  the  complainants  brought  suit  upon  the  note  held  by 
them  as  administrators,  and  recovered  judgment  in  the  Su- 
preme Court  of  this  state,  March  26th,  1872,  against  Dr. 
Annin,  for  $468.63,  damages  and  costs ;  and  on  the  same  day, 
Joseph  W.  Annin,  who  also  brought  suit  in  that  court  upon 
his  note,  recovered  judgment  against  Dr.  Annin,  for  $623.16, 
damages  and  costs.  Upon  each  of  these  judgments,  a  writ 
of  Jiej'i  faxiias  de  bonis  et  ierris,  returnable  to  the  term  of  June, 
1872,  was  issued,  and  was  returned  by  the  sheriff  of  Essex 
county  wholly  unsatisfied,  for  the  want  of  property  whereof 
to  make  the  money,  or  any  part  of  it. 

On  the  19th  day  of  August,  1872,  the  complainants  filed 
their  bill  in  this  court  against  Dr.  Annin  and  his  wife,  to 
obtain  satisfaction  of  their  judgments  out  of  the  property 
conveyed  by  him  to  Mead,  and  by  Mead  and  wife  to  Mrs. 
Annin,  or  the  proceeds  of  the  sales  thereof  remaining  in  the 
hands  of  the  latter.  The  cause  was  argued  on  the  pleadings 
and  proofs. 

Messrs.  Gaston  and  Bergen^  for  complainants. 

Mr.  Ransom,  for  defendants. 

The  Chancellor. 

The  complainants  sue  as  administrators  upon  a  claim  held 
by  them  as  such,  and  one  of  them  sues  also  in  respect  of  a 
claim  due  to  him  in  his  own  right. 


188  CASES  IN  CHANCERY. 

Annin  v.  Annin. 

On  the  hearing,  it  was  objected  that  the  bill  is  multifarious, 
because  it  unites  different  causes  of  action  in  favor  of  dif- 
ferent persons,  viz.,  the  claim  in  favor  of  the  administrators, 
and  that  in  favor  of  Joseph  W.  Annin  in  his  own  right;  and 
therefore  it  was  insisted  it  should  be  dismissed.  This  objec- 
tion, if  it  were  valid  at  all  (on  this  point  see  Story's  Eq.  PL, 
§  286,  and  cases  cited  in  note,)  cannot  avail  the  defendants 
now.  They  should  have  taken  advantage  of  it  by  plea, 
demurrer,  or  answer,  expressly  for  that  purpose.  By  answer- 
ing the  matter  of  the  bill  they  have  waived  the  objection,  and 
cannot  now  have  any  advantage  from  it.  Veghte  v.  Raritan 
Wate)"  Power  Co.,  4  C.  E.  Gh'een  144;  Green  v.  Richards,  8 
C  E.  Green  32.  The  court,  if  it  found  itself  embarrassed 
by  misjoinder  or  multifariousness  to  such  an  extent  as  to 
prevent  it  from  administering  appropriate  relief,  would  dis- 
miss the  bill.  Brinherhoff  v.  Brown,  6  Johns.  Ch.  139.  Such 
embarrassment,  however,  will  not  exist  in  this  case. 

The  further  objection  that  this  is  a  creditor's  bill,  and  there- 
fore ought  to  have  been  exhibited  for  the  benefit  of  all  the 
creditors  of  Dr.  Annin,  and  not  for  the  benefit  of  the  com- 
plainants alone,  may  be  briefly  disposed  of.  It  is  completely 
established,  that  so  far  as  respects  property  on  which  no 
creditor  has  obtained  a  lien  by  his  judgment  or  execution  at 
law,  a  creditor  whose  remedy  at  law  has  been  exhausted,  may 
file  a  bill  in  this  court  for  his  own  benefit,  and  without 
making  other  creditors,  standing  in  the  same  situation,  parties. 

The  remaining  objection  is  based  on  the  alleged  incongru- 
ousness  and  inaptness  of  the  special  prayers  for  relief.  It 
is  enough  to  say  on  this  point,  that  if  the  special  prayers 
were  such  that  no  relief  could  be  granted  under  them,  the 
court,  under  the  prayer  for  general  relief,  may  grant  any 
approi)riate  relief  consistent  with  the  case  made  by  the  bill. 

The  conveyances  by  which  the  transfer  to  Mrs.  Annin  was 
made,  were  voluntary.  It  is  indeed  alleged  in  the  answer, 
that  part  of  the  consideration  was  expenditures  of  her  own 
money  in  paying  principal  and  interest  on  the  mortgages  on 
the  properties,  and  in  repairing  and  improving  the  buildings 
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thereon,  and  her  expenditures  of  her  own  money  in  the  sup- 
port of  the  family,  but  for  aught  that  appears  the  expenditures 
referred  to  were  vohmtarily  made,  and  not  upon  any  agree- 
ment whatever  as  to  reimbui'sement  or  security.  She  does 
not  even  claim  that  the  money  was  loaned  to  her  husband. 
How  much  it  was  is  not  stated,  nor  are  we  informed,  except 
in  the  most  general  way,  in  what  it  was  expended. 

In  the  answer,  they  say  that  she  received  from  her  father's 
estate  about  $10,000,  a  considerable  part  of  which  she  ex- 
pended in  paying  principal  and  ii^terest  on  the  mortgages  on 
the  properties,  and  in  repairing  and  improving  the  buildings 
thereon.  She  was  not  sworn  as  a  witness  in  the  cause.  Her 
husband  was.  On  this  point,  he  testified  that  his  wife  had 
an  income  of  her  own  from  her  separate  property  from  her 
father's  estate,  and  that  she  expended  "  some  of  her  money 
upon  the  property  before  it  was  transferred  to  her ;  that  he 
did  not  know  the  amount ;  and  that  she  paid  it  by  paying 
taxes,  interest  on  mortgages,  aud  reducing  mortgages."  The 
presumption  is,  that  whatever  she  thus  paid  was,  as  was  her 
contribution  to  the  support  of  the  family,  a  voluntary  contri- 
bution, a  gift  to  her  husband. 

It  is  to  be  observed,  that  it  is  not  even  claimed  that  these 
moneys  were  paid  through  any  necessity  for  saving  or  keeping 
up  the  property,  which  otherwise  must  have  been  lost,  or 
have  suffered  injury  or  depreciation  ;  for  the  allegation  of  the 
defendants  is  that,  at  the  time  of  the  transfer,  the  husband 
was  not  only  not  in  any  pecuniary  strait,  but,  on  the  other 
hand,  they  claim  that  he  was  not  only  able  to  pay  all  his 
debts,  but  was  worth,  over  and  above  all  his  liabilities,  at 
least  $8000,  besides  his  real  estate,  and  that,  except  current 
grocery  and  meat  bills  which  were  promptly  paid,  he  owed 
no  debts,  except  those  of  the  complainants. 

It  is  not  pretended  that  the  conveyance  to  his  wife  was 
intended  to  secure  her  for  advances  made  out  of  her  separate 
estate.  On  the  other  hand,  the  defendants  allege  that  Dr. 
Annin's  purpose  in  making  the  conveyance,  was  to  vest  the 
title  to  the  property  in  his  wife  for  her  own  maintenance  aud 
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support,  and  the  maintenance  and  support  of  the  family,  and 
because  he  had  a  perfect  right  to  do  so,  as  he  was  possessed  of 
other  property,  more  than  sufficient  to  pay  all  his  debts.  She 
further  says,  in  the  answer,  that  at  the  time  of  the  convey- 
ance she  supposed  that  he  was  entirely  free  from  debt,  and 
that  at  that  time,  and  for  seven  years  afterwards,  her  husband 
neither  had,  nor  apprehended  any  financial  difficulties. 

On  the  hearing,  the  effort  to  sustain  the  conveyance  was 
made  on  the  ground  that  the  husband  had  a  riglit  to  make  a 
voluntary  conveyance  of  tjie  property  to  his  wife,  because, 
although  lie  was  not,  in  fact,  free  from  debt,  he,  nevertheless, 
reserved  to  himself  sufficient  property  to  answer  all  his 
liabilities. 

But,  is  it  true  that  he  retained  property  enough  to  pay  his 
debts  ?  In  his  testimony  he  states  that,  at  the  time  of  the 
conveyance,  he  had  a  good  practice,  horses,  carriages,  sleighs, 
and  everything  to  carry  on  a  good  business,  with  a  large 
stock  of  medicines;  that  he  had  one,  and  sometimes  two 
horses,  and  always  two  carriages,  and  that  he  had  household 
property  also.  He  states  that  the  whole  value  of  all  his 
personal  property — household  goods,  horses,  and  everything 
that  he  had  in  1861  and  1862,  amounted  to  $3000  or  $4000. 
He  makes  a  statement  of  his  whole  gross  income  from  his 
business,  for  each  year,  from  1861  to  1869,  both  inclusive, 
and  sums  it  up  at  $52,257.12,  the  loss  on  which,  in  collection, 
was,  he  says,  twenty-five  per  cent.  It  averages  $4558.82  a 
year.  He  says  it  cost  him  to  live,  during  that  period, 
including  the  expenses  of  his  business,  $6000  a  year.  In 
no  year  during  that  period  did  his  income,  therefore,  equal 
his  expenses.  He  says  there  was,  at  the  time  of  the  convey- 
ance to  his  wife,  standing  on  his  books,  due  to  him,  about 
$10,000,  of  which  about  seventy-five  per  cent,  was  collected  ; 
and  that  the  amount  on  his  books  which  he  considered 
collectible,  together  with  his  personal  property,  made  him 
worth  about  $11,000  or  $12,000,  and  that  his  indebtedness, 
at  that  time,  did  not  exceed  $2500  or  $3000.  It  appears 
then,  that,  at  the  time  of  the  conveyance  to  his  wife,  he  hail, 
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besides  liis  real  estate,  only  his  book  debts  and  furniture,  <&c., 
which  latter  he  estimated  as  then  worth  §3000  or  §4000. 
From  that  time  till  he  ceased  business,  his  expenses  exceeded 
his  income  by  about  $1500  a  year.  Although  he  says  there 
must  at  this  time  be  still  standing  ou  his  books  a  little  over 
§11,000,  in  his  answer  he  says  these  debts,  and  the  notes  he 
holds,  are  of  no  value,  and  that  he  has  no  property  except 
his  wearing  apparel. 

From  this  exhibit  of  his  affairs,  it  is  difficult  to  see  how 
he  can  be  said  to  have  reserved  sufficient  means  to  j)ay  his 
debts  when  he  transferred  to  his  wife  all  his  real  estate.  His 
income  was  not  equal  to  his  expenses.  His  houseliold  furni- 
ture, horses,  &c.,  were  depreciating  by  use.  The  rest  of  his 
property  was  book  debts,  the  character  of  which  is  exhibited 
by  the  fact  that,  when  he  ceased  business,  they  amounted  to 
about  the  same  as  they  were  when  he  conveyed  away  his  real 
estate,  and  that  they  are  worthless. 

The  greater  part  of  the  property  transferred  to  his  wife 
has  since  been  sold.  The  Market  street  property  brought 
§50,000,  and  half  of  the  Camp  street  property  brought 
§1500.  If  the  other  half  is  worth,  as  he  says,  from  §6500 
to  $7000,  the  property,  at  its  present  valuation,  would  be 
worth  about  §63,000.  Giving  credit  for  the  rise  in  value 
since  then,  according  to  his  opinion  it  was,  at  the  time  of 
the  conveyance  to  his  wife,  worth  about  §31,500. 

The  defendants'  counsel  has  cited  numerous  cases  in  sup- 
port of  his  proposition,  that,  provided  Dr.  Annin  was  solvent 
at  the  time  of  this  voluntary  conveyance,  he  had  a  right  to 
make  it,  and  it  is  good,  and  will  be  sustained  even  against 
creditors  whose  debts  then  existed.  The  cases  in  which  it 
has  been  so  held,  are  cases  which  have  arisen  under  a  modi- 
tication  of  the  doctrine  adopted  by  this  court  on  the  subject, 
and  are  cases  where  the  bona  fides  of  the  transaction  was  not 
doubtful,  and  where  ample  provision  was  made  or  remained 
ibr  the  payment  of  all  the  existing  debts  of  the  grantor. 

But,  tried  by  the  rules  governing  those  cases,  this  convey- 
ance cannot  prevail  against  the  complainants.     Here  was  no 
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ample  provision,  by  reservation  of  property  or  otherwise, 
for  the  payment  of  the  grantor's  existing  debts.  He  trans- 
ferred to  his  wife  all  his  real  property,  reserving  only  his 
book  debts  and  perishable  goods ;  the  latter,  according  to  his 
statement,  of  the  value  of  $3000  or  $4000  at  that  time. 
Such  a  provision  would  not  be  sufficient  to  induce  the  court 
to  sustain  the  voluntary  conveyance,  even  if  the  transaction 
were  sustainable  in  every  other  respect. 

In  French  v.  French,  6  BeG.,  M.  &  G.  100,  the  court  said, 
speaking  on  the  subject  of  such  conveyances  :  "  A  person 
may,  althongli  indebted  at  the  time,  withdraw  some  portion 
of  his  property,  provided  there  remains  enough  for  the  satis- 
faction of  his  creditors ;  but  it  is  an  act  which  prima  facie 
must  be  made  out.  It  would  be  absurb  to  suppose,  that  a 
person  worth  £10,000,  and  settling  £1000,  such  settlement 
could  be  impeached;  but  if,  having  £10,000,  and  owing 
that  amount,  he  settles  £5000,  it  would  be  clearly  a  fraud  ; 
and  that  state  of  things  is  not  altered  by  the  debtor  having  a 
reversionary  interest,  wliich,  of  course,  is  equally  susceptible 
of  value ;  nor  is  the  transaction  affected  by  the  circumstance 
of  his  having  property  abroad,  or  debts  due  him.  If  the 
effect  is  to  withdraw  any  portion  of  the  property  so  that 
there  does  not  remain  sufficient  to  enable  creditors  to  pay 
themselves,  that  is  within  the  statute."  In  Bidlett  v.  Worth- 
ington,  3  Md.  Ch.  99,  and  in  Warner  v.  Dove,  33  Md.  579,  it 
was  held  that,  if  a  party  possessed  of  real  estate,  and  also  of 
other  assets  consisting  of  choses  in  action,  gives  away  the 
former,  and  leaves  his  creditors  to  resort  to  the  latter,  where 
their  remedy  may  be  precarious  and  difficult,  and  the  prop- 
erty, at  all  events,  less  readily  and  conveniently  accessible, 
the  conveyance,  of  necessity,  operates  to  hinder  and  delay 
creditors  in  the  collection  of  their  debts.  And  in  Thompson 
V.  Webster,  7  Jur.  N.  S.  531,  it  was  said  by  Lord  Cranworth, 
that  when  the  property  is  not  conveniently  accessible  to 
creditors  the  conveyance  is  liable  to  be  set  aside,  although 
the  owner  at  the  time  of  the  gift  is  not  only  not  insolvent, 
but  may  have  enough  property  left,  in  some  form  or  another, 
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to  satisfy  all  his  debts.  See,  also,  Parrish  v.  Murphree,  13 
Howard  97. 

It  is  true,  it  is  said  in  the  present  case  that  the  complain- 
ants might,  at  any  time  between  the  date  of  the  transfer  and 
the  year  1869,  have  had  their  money  for  the  asking,  and  it  is 
argued  that,  inasmuch  as  they  did  not  see  fit  to  demand  or 
ask  for  their  money  until  after  the  debtor  became  embarrassed 
in  his  circumstances,  and  unable  to  pay,  they  must  submit  to 
the  loss  of  tlveir  money.  But,  Joseph  W.  Annin  swears  that, 
tliough  he  called  at  the  defendants'  house  once  in  every  three 
or  four  months,  he  never  knew,  nor  heard  anything  said  about 
the  conveyance,  until  he  received  the  letter  from  Mrs.  Annin, 
dated  December  2d,  1871,  mentioning  the  fact.  In  the  mean- 
time, however,  the  interest  was  paid  on  the  complainants' 
claims,  and  on  one  of  them  a  payment  of  $100  on  the  prin- 
cipal. 

If  Dr.  Annin  was,  as  he  insists,  abundantly  able  to  pay  all 
his  debts,  after  conveying  away  all  his  real  estate,  why  did  he 
not  pay  the  complainants  ?  Why  carry  these  debts  through 
so  many  years,  on  interest?  The  omission  of  the  complain- 
ants to  press  for  payment  of  their  claims,  and  their  delay  in 
pursuing  their  remedy  is  urged  against  them  ;  but  there  is  no 
ground  for  holding  that  the  pursuit  of  the  property  of  their 
debtor  by  these  proceedings,  ought  to  be  stayed,  impeded,  or 
affected  by  the  imputation  of  negligence.  They  do  not 
appear  to  have  delayed  taking  proceedings,  after  they  were 
apprised  of  the  conveyances  complained  of. 

The  answer  alleges,  as  ground  of  estoppel,  that  Mrs. 
Annin  has,  in  good  faith,  spent  large  sums  of  her  own  money 
in  paying  off  mortgages  on  the  properties,  and  in  improving 
them,  and  has  sold  tiie  greater  part  of  those  properties. 
In  my  judgment,  Mrs.  Annin  is  not  in  a  position  to  invoke 
the  aid  of  the  doctrine  of  estoppel  against  these  complainants. 
In  the  first  place,  it  does  not  appear  that  either  she  or  her 
husband,  notwithsfanding  the  intimate  relations  of  the  par- 
ties, ever,  until  her  letter  of  December,  1871,  informed  the 
complainants  of  the  transfer,  and    it   does   appear    that  the 
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complainants  did  not  know  of  it  till  that  time.  In  the  next 
place,  admitting  that  they  are  chargeable  with  notice  from 
the  record  of  the  deeds,  her  general  allegations  ou  the  subject 
of  her  expenditures  of  lier  own  money,  should  not  be  satisfac- 
tory on  tliis  head,  without  some  knowledge  as  to  what,  on 
the  other  hand,  she  had  received  from  the  property.  She 
may  have  expended  her  own  money  on  the  property,  and 
may  liave  received  from  the  property  more  than  she  spent. 

Mere  delay  in  prosecuting  his  claim  for  his  debt  against 
the  voluntary  grantee,  is  no  ground  of  equitable  estoppel 
against  the  creditor  whose  debt  existed  at  the  time  of  making 
the  voluntary  conveyance,  in  seeking  to  reach  the  property 
in  the  hands  of  such  grantee. 

But  the  doctrine  of  this  court  on  the  subject  of  voluntary 
conveyances,  with  regard  to  antecedent  creditors,  is  decisive 
in  favor  of  the  complainants'  claim.  If  the  party  is  in- 
debted at  the  time  of  the  voluntary  settlement,  it  is  pre- 
sumed to  be  fraudulent  in  respect  to  such  debts,  and  no 
circumstance  will  permit  those  debts  to  be  affected  by  the 
settlement,  or  repel  the  legal  presumption  of  fraud.  Cook  v. 
Johnson,  1  Beas.  52;  Beeckman  v.  Montgomery,  1  McCarter 
111  ;  Belford  v.  Crane,  1  C.  E.  Green  271.  See,  also,  in 
this  connection,  Spirett  v.  Willows,  3  Z).,  J.  &  S.  293,  3  2 ; 
Jenkyn  v.  Vaughan,  3  Drew.  419;  Townsend  v.  Westacott, 
2  Beav.  340 ;  Freeman  v.  Pope,  L.  R.  9  Eq.  206. 

The  conveyance  in  this  case  appears  to  me,  for  the  reasons 
heretofore  given,  to  have  been  wholly  voluntary.  It  was  a 
voluntary  gift  by  the  husband  for  the  benefit  of  himself  and 
his  family.  It  has  no  claim  to  be  regarded  as  a  post-nuptial 
settlement.  Meade  v.  Livingston,  3  Johns.  Ch.  493 ;  Belford 
V.  Crane,  supra. 

From  the  time  of  making  the  transfer,  the  husband  has 
been  in  the  enjoyment  of  the  property,  or  the  proceeds  of"  it. 
He  says  his  family  is  supported  on  the  interest  of  the  $35,- 
000  mortgage.  He  s|)eaks  of  the  part  of  the  Camp  street 
property,  which  is  unsold,  as  his  own  at  this  time.  He  says : 
"  The  house  I  still  own,  in  Camp  street,  and  suppose  it  is 
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worth  from  $6500  to  $7000,  and  is  not  mortgaged.  I  think 
the  title  to  the  Camp  street  property  is  now  in  Staats  O. 
Mead."  Notwithstanding  the  sheriff's  sale  to  Mead,  he  still 
claims  to  own  the  property.  I  cannot  perceive  on  what  prin- 
ciple of  ethics  a  man  ought  to  be  permitted,  by  merely 
shifting  the  legal  title  of  his  property  from  himself  to  his 
wife,  to  enjoy  it,  in  defiance  of  the  just  demands  of  those 
creditors  whose' undoubted  right  it  was  to  look  to  it  for  the 
payment  of  their  existing  debts. 

It  is  not  necessary  to  impute  to  the  conduct  of  the  defend- 
ants in  this  case  any  moral  turpitude.  It  has  been  said  tiiat 
the  law  stamps  a  man's  generosity  with  the  name  of  fraud, 
when  it  prevents  him  from  acting  fairly  towards  his  creditors, 
and  presumes  fraud  if  lie  disables  himself  from  paying  his 
debts.  The  principle  is,  that  persons  must  be  just  before 
they  are  generous,  and  that  debts  must  be  paid  before  gifts 
are  made.     Partridge  v.  Goiyp,  1  Eden  163. 

The  complainants  are  entitled  to  be  paid  out  of  the  prop- 
erty transferred  to  the  wife,  or  the  proceeds  of  it.  The  sale 
by  the  sheriff  to  Staats  O.  Mead,  of  the  Camp  street  house 
and  lot,  passed  no  title,  and  is  no  obstacle  to  the  relief  to 
which  the  complainants  are  entitled.  Belford  v.  Crane, 
supra. 


Phelps  vs.  Morrison  and  wife  and  others.* 

1.  An  endorser  of  an  accommodation  note  is  a  creditor  of  the  drawer, 
within  the  meaning  of  the  fourth  section  of  the  statute  of  frauds. 

2.  A  voluntary  conveyance  by  a  debtor  to  his  wife,  is  void  as  against  an 
antecedent  creditor. 

3.  A  contract  by  a  married  woman  for  the  sule  of  her  real  estate,  and 
a  deed  executed  by  lierself  alone,  are  void.  Equity  will  not  enforce  the 
one,  or  give  effect  to  the  other. 

4.  The  record  of  a  judgment  against  the  husband  is  not  notice  to  his 
wife's  grantee,  when,  at  the  time  of  the  contract  to  purchase,  and  of  taking 
the  deed,  the  legal  title  to  the  property  was  in  the  wife. 

Cited  in  Post  v.  Stiger,  2  Stew.  568 ;  Embury  v.  Klemm,  3  Stew.  520. 
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5.  Such  judgment  was  not  a  legal  encumbrance  on  the  property,  thougli 
the  conveyance  by  the  husband  to  the  wife  was  voluntary ;  both  deeds 
expressing  a  full  consideration,  and  bearing  no  evidence  on  their  face  of 
their  voluntary  character. 

6.  A  purchaser  under  a  void  deed,  for  valuable  and  adequate  considera- 
tion, without  notice,  will  be  protected  against  an  antecedent  creditor,  (o 
the  amount  he  paid  for  purchase  money. 

7.  A  debtor  made  a  voluntary  conveyance  of  his  property  to  his  wife. 
She  sold  and  conveyed  it — her  husband  not  joining  in  the  conveyance — 
to  B.,  who  had  no  knowledge  that  the  conveyance  to  the  wife  was  volun- 
tary, and  who  paid  a  valuable  and  adequate  consideration,  and  went  into 
possession  under  his  deed.  B.  conveyed  to  C,  also  for  full  and  valuable 
consideration,  witli  the  usual  covenants,  including  general  warranty,  and 
gave  to  C.  possession.  Held,  that  in  equity,  the  claim  of  B.  on  tlie  premises 
is,  to  the  extent  of  the  amount  of  the  purchase  money  paid  by  him  for  the 
property,  superior  to  that  of  a  creditor  whose  debt  existed  at  the  time  of 
the  conveyance ;  and  to  that  extent  B.  and  C.  will  be  protected.  The 
property  was  charged — 1st,  with  the  amount  paid  by  B.  for  the  property, 
with  interest,  deducting  rents  and  profits  ;  and,  2dly,  with  the  debt  of  the 
antecedent  creditor. 


On  final  hearing,  on  pleadings  and  proofs. 
Mi\  Dixon,  for  complainant. 
Mr.  A.  K.  Brovm,  for  defendants. 

The  Chancellor. 

This  suit  is  brought  by  a  judgment  creditor  of  Daniel  A. 
Morrison,  one  of  the  defendants,  to  obtain  payment  of  his 
debt  out  of  certain  real  estate  in  Jersey  City,  which,  at  the 
time  wiien  the  liability  on  which  the  judgment  was  founded 
was  incurred,  was  the  property  in  fee  simple  of  Morrison, 
but  which,  very  soon  after  that  time,  he  voluntarily  conveyed, 
without  consideration,  to  another  person,  by  whom,  by  like 
conveyance,  it  was  conveyed  to  the  defendant,  Maryett  Mor- 
rison, wife  of  Daniel  A.  Morrison. 

The  complainant's  debt,  judgment,  and  execution,  and  the 
proceedings  thereon  preliminary  to  the  bringing  of  this  suit, 
are  not  brought  into  question.     The  liability  above  referred 
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to  "was  incurred  by  the  complainant,  in  endorsing,  for  the 
accommodation  of  Daniel  A.  Morrison,  a  promissory  note  for 
$5000,  made  by  the  latter,  in  the  name  of  his  firm  of  D.  A. 
Morrison  &  Co.,  wiiich,  having  been  discounted  for  the  firm, 
was  subsequently,  and  at  or  about  the  time  of  its  maturity, 
renewed  for  its  full  amount,  the  complainant,  at  the  instance 
and  request  of  the  firm,  endorsing,  without  consideration,  and 
for  their  accommodation,  the  note  given  in  renewal. 

It  appears  from  the  evidence,  that  the  original  note  was 
made  and  discounted  a  day  or  two  prior  to  the  1st  day  of 
July,  1871.  In  tlie  latter  part  of  June  of  that  year,  Daniel 
A.  Morrison,  being  about  to  enter  into  business  in  New  York 
Avith  James  O.  Watkins,  applied  to  the  complainant  for  a 
loan  of  $4000  or  $5000,  which  he  wanted  for  part  of  his 
<^ontribution  to  the  capital  of  the  firm.  The  complainant, 
being  unable  to  accommodate  him,  proifered  to  })ut  him  in 
the  way  of  raising  the  money  by  the  discount  above  men- 
tioned, and  an  arrangement  for  it  was  made  accordingly, 
through  the  complainant,  with  certain  bankers.  Tlie  firm  of 
D.  A.  Morrison  &  Co.  contemplated  commencing  business  on 
the  1st  day  of  July,  1871,  and  therefore  wanted  the  money 
ready  for  that  day.  To  accommodate  them,  the  note  was 
made  on  the  last  Thui'sday  or  Friday  in  June,  but  was  dated 
on  the  1st  of  July.  It  was  endorsed  by  the  complainant  on 
the  day  it  was  made,  and  was  then  delivered  for  discount  tc 
the  bankers.  Wlien  it  fell  due,  on  the  2d  day  of  October 
1871,  it  was  renewed  as  above  stated,  for  ninety  days.  At 
the  maturity  of  the  note  given  in  renewal,  D.  A.  Morrison 
<S:  Co.  had  failed,  and  the  note  having  been  duly  protested 
for  non-payment,  the  complainant  was  compelled  to  pay  it. 
By  deed  dated  July  1st,  1871,  and  after  the  making  and 
endorsement  of  the  original  note,  Daniel  A.  Morrison  con- 
veyed, without  consideration,  to  W.  Sterling  Yard,  the 
premises  in  question — a  dwelling-house  and  lot — for  the  pur- 
pose of  vesting,  by  means  of  a  like  conveyance  from  Mr. 
Yard,  the  title  in  fee  in  Morrison's  wife.  Tlie  deed  to  her, 
however,  was  not  made  till  October,  1871.     It  is  dated  on 
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the  9th  of  that  mouth,  was  acknowledged  the  next  day,  and 
recorded  November  23d,  1871.  The  deed  from  Morrison  to 
Yard  was  acknowledged  October  12th,  1871.  It  seems  to 
have  been  stamped  on  that  day,  and  it  was  recorded  on  the 
6th  of  November  following. 

The  character  of  this  transaction  is  fully  proved.  The 
object  of  Morrison  was  to  secure  the  property  to  his  wife, 
against  the  chances  of  the  business  he  had  engaged  in.  Yard 
testifies  that  Morrison  told  him,  when  he  applied  to  and 
advised  with  him  on  the  subject,  that  he  expected  to  do  a 
good  business,  but  he  could  not  tell  what  might  happen  to  a 
man  in  business ;  that  he  had  a  piece  of  property  in  New 
Jersey,  which  he  would  like  to  secure  to  his  wife,  and  asked 
him  how  he  should  do  it. 

The  complainant's  liability  for  Morrison  was  incurred  in 
June;  the  deed  to  Yard  was  not  made  until  some  time  in 
July,  at  the  earliest.  The  complainant,  by  endorsing  the 
note  for  the  accommodation  of  Morrison,  became  a  creditor 
Avithin  the  meaning  of  the  statute.  Howe  v.  Ward,  4  Qreenl. 
195;  Bump  on  Fraud.  Conv.  485,  and  cases  there  cited. 

As  between  the  complainant  and  Mrs.  Morrison,  the  con- 
veyance to  her  could  not  be  permitted  to  prevail  against  his 
claim.  He  was  a  creditor  of  her  husband  when  the  volun- 
tary conveyance  to  her  was  made,  and  as  against  the  com- 
plainant, as  between  her  and  him,  it  is  void  for  fraud. 

But  she  sold  the  property,  and  attempted  to  convey  it,  and 
both  she  and  the  purchaser  undoubtedly  supposed  she  had 
effectually  done  so.  On  the  15th  day  of  April,  1872,  she 
executed  a  contract  for  the  sale  of  it  to  the  defendant,  Andrew 
Allendorph,  by  which  she  agreed  to  convey  it  to  him,  in 
sixty  days  from  that  date,  for  $6500  cash.  June  10th,  1872, 
she  executed  a  deed  to  him,  intended  to  convey  the  property 
to  him  in  fee  simple  for  that  price,  which  he  paid  to  her  in 
cash.  Both  the  contract  and  the  deed  were  executed  by  her, 
without  her  husband.  Under  the  deed,  Allendorph  went 
into  possession,  and  being  in  possession,  afterwards  sold  the 
property  to  the  defendant,  John  A.  Bennett,  for  $7500,  which 
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are  proved  to  have  been  paid  to  him  by  Bennett,  to  whom  he 
conveyed  it  by  deed  dated  September  10th,  1872 ;  and  Ben- 
nett, under  his  deed,  went  into  possession,  which  he  still 
retains.  Allendorph's  deed  to  Bennett  contains  the  usual 
full  covenants,  including  general  warranty.  The  contract 
and  deed  executed  by  Mrs.  Morrison  were  both  void  at  \a\y. 
Den  V.  Lawshe,  4  Zab.  613 ;  Moore  v.  Make,  2  Butcher  574. 
This  court  would  not  liave  enforced  the  one,  nor  will  it  give 
effect  to  the  other.  Wooden  v.  2Iorris,  2  Green's  Ch.  65  ; 
Pentz  V.  Simonson,  2  Beas.  232 ;  Armstrong  v.  Ross,  5  C.  E. 
Green  109.  The  legal  title  to  the  property',  then,  stands  as 
if  the  deed  to  Allendorph  had  never  been  made.  But  I  do 
not  find  ))roof  in  the  case  to  fix  fraud  on  Allendorph ;  I  do 
not  find  evidence  of  his  want  of  bona  fides,  or  of  his  having 
had  notice  of  the  character  of  the  conveyance  to  Mrs.  Mor- 
rison. He  is,  it  is  true,  her  uncle  by  marriage,  and  he  may, 
perhaps,  be  suspected  of  having  known  the  circumstances  of 
the  conveyance  to  her.  He  may  not  have  paid  the  $6500 
bona  fide.  But  I  cannot  say,  in  the  face  of  the  evidence, 
that  he  had  notice,  did  not  act  in  good  faith,  or  did  not 
honestly  pay  the  confjideration  he  swears  he  paid.  The 
record  of  the  complainant's  judgment  against  Mr.  Morrison 
was  not  notice  to  Allendorph.  When  he  made  the  contract, 
and  when  he  took  her  deed,  the  legal  title  to  the  property 
was  in  Mrs.  Morrison.  The  judgment  was  not  a  legal  en- 
cumbrance on  the  premises.  The  deed  from  Morrison  to 
Yard,  and  that  from  Yard  to  Mrs,  Morrison,  contained  on 
their  face  no  evidence  of  their  voluntary  character.  The 
former  expressed  a  consideration  of  $7000,  and  the  latter  one 
of  $7200. 

Under  these  circumstances,  while  I  cannot  give  effect  to 
the  deed  to  Allendorph,  I  ought  to  extend  to  him,  or  his 
grantee  in  his  stead,  the  protection  of  this  court,  at  least  so 
far  as  regards  the  amount  he  paid  for  purchase  money.  In 
equity,  his  claim  on  the  premises  to  that  extent  at  least,  is 
superior  to  that  of  the  complainant.  He  is  a  bona  fide  pur- 
chaser,   for   valuable    and    adequate    consideration,   without 


200  CASES  IN  CHANCERY 


Liebstein  v.  Mayor  &c.,  of  Newark. 


notice.  He  has  paid  tlie  consideration  to  Mrs.  Morrison, 
His  grantee  is  in  possession.  This  court  would  not  permit 
her  to  recover  the  property  against  the  latter,  except  on 
equitable  terms.  It  will  not  permit  the  complainant  to  do 
more.  In  Stanhope  v.  Earl  Verney,  2  ^den  81,  Lord  North - 
iugton  says :  "  There  is  not  a  case  to  be  put,  of  a  contest 
between  two  purchasers,  where  the  first  purchaser,  by  paying 
his  money,  does  not  get  an  equity;  and  that  equity,  if  free 
from  fraud,  stands  with  a  priority  in  this  court,  according  to 
the  terms  of  its  creation,  so  that  the  nature  of  the  equity 
continues  the  same;  but  a  purchaser,  without  notice,  for  a 
valuable  consideration,  is  a  bar  to  the  jurisdiction  of  this 
court ;  and  it  is  of  no  consequence  when  the  legal  advantage 
was  acquired,  if  the  purchase  was  made  and  the  money  paid 
without  notice."  On  the  principle  of  the  cases  of  Basset  v. 
Nosworthy,  Cases  temp.  Finch  102 ;  Collet  v.  De  Gols,  Cases 
temp.  Talbot  65 ;  Hitchcock  v.  Sedgwick,  2  Vei'n.  156 ;  Jones 
V.  Powles,  3  3f.  &  K.  581 ;  and  Joyce  v.  De  Moleyns,  2J.  & 
L.  374;  Allendorph  and  his  grantee  will  be  protected  in 
this  court,  at  least  to  the  extent  above  indicated.  They  are 
bona  fide  purchasers,  without  notice,  against  whom  this  court 
will  not  grant  its  aid. 

I  shall,  therefore,  {Pentz  v.  Simonson,  2  Beas.  236,)  charge 
upon  the  premises,  the  money  paid  by  Allendorph  to  Mrs. 
Morrison,  $6500,  and  interest  from  the  time  it  was  paid, 
subject  to  a  proper  deduction  for  the  rents  and  profits  since 
then.  Subject  to  that  charge,  the  premises  will  be  charged 
with  the  complainant's  debt.* 


LiEBSTEiN  and  others  vs.  The  Mayor  and  Common  Coun- 
cil OF  THE  City  of  Newark,  and  O'Connor. 

1.  When  the  answer  fiilly  denies  the  equity  of  the  bill,  and  the  aflSda- 
vits  annexed  thereto  are  positive  and  explicit,  and  fully  sustain  the  denial, 
tlie  injunction  will  be  dissolved,  unless  the  court  is  of  opinion  that  the 
relief  souglit  may  be  granted  on  the  final  hearing. 

*  Decree  affirmed,  10  O.  E.  Green  538. 


OCTOBER  TERM,  1873.  201 

Liebstein  v.  Mayor  &c.,  of  Newark. 

2.  Where,  under  the  provisions  of  a  city  charter,  the  entire  oost  and 
expense  of  street  improvements  are  to  be  assessed  upon  the  property 
owners  on  the  line  of  the  street,  or  part  of  the  street  on  which  the 
improvements  are  made,  and  the  work  is  all  completed  and  accepted,  and 
the  contract  price  therefor  all  paid,  before  suit  commenced,  equity  will 
not  restrain  tlie  city  from  assessing  the  propt-rty  owners  for  the  cost  of  a 
pavement,  on  the  ground  that  the  work  had  not  been  done  according  to 
the  requirements  of  the  contract,  and  that,  in  materials  and  execution,  it 
was  so  defective  as  to  render  the  pavement  almost  useless. 

3.  A  court  of  equity  will  not  entertain  an  action  for  relief  against  an 
erroneous  or  illegal  assessment,  except  where  the  enforcement  of  the 
assessment  would  lead  to  a  multiplicity  of  suits,  or  where  it  would 
produce  irreparable  injury,  or  where  the  assessment,  on  the  face  of  the 
proceedings,  is  valid,  and  extrinsic  evidence  is  required  to  show  its 
invalidity. 

4.  That  the  levy  and  collection  of  the  assessment  might  deprive  the 
complainant  of  his  property,  is  not  the  irreparable  injury  contemplated 
by  the  exception. 

5.  Where,  under  the  provisions  of  a  city  charter,  the  corporation  in 
the  making  of  street  improvements  are  to  be  regarded  as  the  agents  of 
the  land  owners,  the  latter  must  bear  the  consequences  of  the  negligence 
of  their  agents. 

6.  Where,  under  the  provisions  of  a  city  charter,  the  city  authorities 
in  the  making  of  street  improvements  are  the  agents  of  land  owners,  and 
have  been  guilty  of  negligence  in  permitting  such  improvements  to  be 
made  in  a  grossly  defective  manner,  and  to  the  great  injury  of  tlie  land 
owners,  a  court  of  equity  will  restrain  the  authorities  from  paying  for  the 
work  until  the  defects  shall  have  been  remedied,  or  will  compel  a  just 
deduction,  in  respect  of  such  defects,  from  the  contract  price  if  it  be  still 
unpaid,  or  from  any  part  of  it  remaining  unpaid,  if  sufficient  for  the  pur- 
pose; and  if  not  sufficient,  then  so  far  as  it  will  go.  But  the  applica- 
tion must  be  made  while  the  court  has  the  power  to  do  justice  between 
the  parties,  without  injustice  to  others. 

7.  But  if  the  land  owners  stand  by  and  permit  the  city  to  pay  the 
contractor,  they  can  have  no  relief  against  the  assessment.  Their  inaction 
is  a  ground  of  estoppel,  and  by  permitting  the  city  to  pay  the  contract 
price,  they  have  put  it  out  of  the  power  of  the  court  to  afford  relief. 

8.  Where  land  owners  along  the  line  of  a  street  where  improvements 
have  been  made,  seek,  on  the  score  of  the  negligence  of  the  municipal 
authorities  in  the  execution  of  the  contract,  to  restrain  the  assessment  of 
the  contract  price  upon  them,  and  so  shift  to  the  taxpayer  at  large  a 
part  of  the  burden  which  the  legislature  intended  should  be  borne  by 
themselves  alone,  vigilance  as  to  the  work,  and  prompt  recourse  to  the 
court,  are  essential  prerequisites  to  the  application. 
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Motion  to  dissolve  injuuctiou.  Argued  on  bill  and  answer, 
and  affidavits, 

3fr.  W.  H.  Francis,  for  the  motion. 

3Ir.  J.  H.  Stone  and  Mr.  T.  N.  McCarter,  contra. 

The  Chancet.loe. 

On  the  1st  of  September,  1871,  the  defendant,  Thomas 
O'Connor,  entered  into  a  contract  with  the  defendants,  the 
mayor  and  common  council  of  the  city  of  Newark,  for  paving 
with  Telford  pavement,  and  otherwise  improving,  part  of 
Springfield  avenue,  in  Newark.  The  complainants  are  own- 
ers of  land  on  that  part  of  the  avenue.  By  the  provisions 
of  the  city  charter,  the  entire  cost  and  expense  of  the  work 
is  to  be  assessed  upon  them. 

The  bill  alleges  that,  at  the  time  of  the  commencement  of 
this  suit,  the  work  was  not  yet  completed,  and  that,  as  far 
as  it  had  progressed,  it  had  not  been  done  according  to  the 
requirements  of  the  contract;  that  both  in  materials  and 
execution  it  was  grossly  defective,  and  that  to  such  an 
extent  as  to  render  the  pavement  almost  valueless. 

The  bill  prays  an  injunction  to  restrain  the  city  from  pay- 
ing  the  contractor  the  full  contract  price  for  the  work,  and 
from  assessing  that  price  upon  the  complainants,  without  first 
making  a  proper  deduction  in  respect  of  the  defects  of  the 
Mork,  and  any  special  damages  arising  from  the  defective 
execution  of  the  contract.  It  contains  no  general  prayer  for 
relief.  Affidavits  in  support  of  the  allegations  of  the  bill, 
Avere  appended  to  it. 

On  the  filing  of  the  bill,  an  injunction  was  granted  accord- 
ing to  the  prayer. 

The  defendants  answered.  The  answer 'alleges  that  the 
work  and  materials  were  done  and  furnished  in  strict  compli- 
ance with  the  contract,  except  as  regards  the  laying  of  the 
gutter  stone,  in  which  respect  a  method  different  from  that 
provided  for  by  the  contract  was  adopted  by  the  contractor. 
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under  the  direction  of  the  street  commissioner,  who,  it  is 
alleged,  changed  the  mode  for  the  advantage  of  the  work. 

It  further  states,  that  the  work  was  all  completed  prior  to 
the  6th  of  November,  1872,  on  which  day  the  final  payment 
was  made  to  the  contractor  in  full  for  all  the  balance  due 
him,  and  that,  when  the  bill  was  filed,  (May  23d,  1873,)  the 
assessment  had  been  made,  though  it  had  not  yet  been  ratified 
by  the  common  council.  The  payments  made  to  the  con- 
tractor for  the  work  amounted,  in  all,  to  $121,861.59,  the 
whole  of  which  was  paid  by  the  city. 

The  affidavits  annexed  to  the  answer  are  positive  and 
explicit,  and  fully  sustain  its  material  denials  and  statements. 
Were  I  of  opinion  that  the  relief  sought  might,  on  the  final 
hearing,  be  granted,  I  should  hesitate,  however,  to  dissolve 
the  injunction  before  a  full  investigation  of  the  subject  of 
complaint  should  have  been  had. 

The  theory  of  the  charter,  in  providing  that  the  whole 
cost  and  expense  of  such  improvements  shall  be  assessed 
upon  the  owners  of  the  land  on  the  line  of  the  street  or 
avenue  on  which  the  work  is  done,  is,  that  such  owners  are 
benefited  by  the  work  to  the  extent  of  the  entire  amount  of 
its  cost,  and  that,  therefore,  they  should  pay  for  it. 

The  bill  seeks  no  relief  against  the  contractor.  It  charges 
no  fraud  or  corruption  on  the  part  of  the  city  authorities, 
but  does  charge  gross  negligence.  The  whole  contract  price 
of  the  work  having  been  paid  before  the  commencement  of 
this  suit,  the  question  now  is,  whether  equity  will  restrain 
the  city  from  assessing  the  complainants,  on  the  ground  of 
the  negligence  charged  in  the  bill  against  the  city  authorities. 
To  grant  such  relief  would  be  to  compel  the  other  tax  payers 
of  the  city  to  share  the  burden  imposed  by  the  charter  upon 
the  complainants.  Should  this  court  restrain  the  city  from 
levying  or  collecting  the  assessment,  the  loss  thus  occasioned 
would  fall  on  the  city  treasury,  and  must  be  borne  by  the  tax 
payers  at  large. 

It  is  laid  down,  as  the  general  rule,  that  a  court  of  equity 
will  not  entertain  an  action  by  the  party  aggrieved,  for  relief 
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against  an  erroneous  or  illegal  assessment,  and  that  this  rule 
is  subject  to  three  exceptions :  where  the  enforcement  of  the 
assessment  would  lead  to  a  multiplicity  of  suits,  or  where  it 
would  produce  irreparable  injury,  or  where  the  assessment 
on  the  face  of  the  proceedings  is  valid,  and  extrinsic  evidence 
is  required  to  show  its  invalidity.  Whenever  a  case  is  made 
by  the  pleadings,  falling  within  either  of  these  exceptions, 
equity  will  arrest  the  excessive  litigation,  prevent  the  irre- 
parable injury,  or  remove  the  cloud  upon  the  title ;  but  it 
will  not  interfere  where  none  of  these  circumstances  exist. 
Heywood  v.  City  of  Buffalo,  14  N.  Y.  534,  541 ;  Lows  v. 
City  of  Chicago,  11   Wall  108,  111. 

This  case  falls  within  none  of  those  exceptions.  It  is  true 
that  the  bill  alleges  that  the  complainants  will,  by  the  assess- 
ment, be  subjected  to  irreparable  injury.  But  how  such 
injury  is  to  arise,  does  not  appear.  The  levy  and  collection 
of  the  assessment  might,  indeed,  deprive  them  of  their  prop- 
erty, but  this  could  work  no  such  injury  as  to  bring  the  case 
within  the  exceptions.  If  that  were  a  ground  for  interference 
in  this  case,  it  would  be  equally  so  in  every  case  of  illegal, 
erroneous,  unjust,  or  unequal  taxation. 

The  city,  in  such  improvements  as  that  under  considera- 
tion, must,  under  the  provisions  of  the  charter,  be  regarded 
as  the  agent  of  the  land  owners.  McCuUough  v.  Mayor  of 
Brooklyn,  23  Wendell  458 ;  Lake  v.  Trustees  of  Williams- 
burgh,  4  Denio  520,  523 ;  Bond  v.  Mayor,  &c.,  of  Newark 
4  C.  E.  Green  376.  See,  also,  Harrison  v.  Stickney,  2  H.  of 
L.  Cas.  108, 126.  And  the  latter  must  bear  the  consequences 
of  the  negligence  of  their  agents. 

In  State  v.  Mayor,  &c.,  of  Jersey  City,  5  Butcher  441,  449, 
an  error  to  the  Supreme  Court  on  judgment  on  certiorari,  in 
the  matter  of  assessments  for  building  a  sewer,  the  court  said  : 
"  It  is  needless  to  observe,  that  no  misconstruction  or  mal- 
construction  of  the  work  arising  from  the  incapacity,  the 
honest  mistake,  or  the  fraud  of  the  contractor,  would  invali- 
date the  assessment,  or  relieve  the  parties  assessed  from  the 
obligation  to  pay  it.     In  this  respect,  the  property  owners 
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assessed  under  the  provisions  of  this  law  for  the  cost  of  a 
sewer,  must  stand  on  the  same  footing  with  parties  assessed 
for  taxes  for  the  public  benefit.  They  take  the  hazard  inci- 
dent to  all  public  improvements,  of  their  being  faulty  or 
useless  through  the  incapacity  or  fraud  of  public  servants. 
The  pretext  that  a  tax  payer  shall  avoid  the  payment  of  his 
assessments,  because  the  funds  are  injudiciously  applied,  is 
the  worst  form  of  repudiation." 

Equity,  however,  will  undoubtedly  readily  afford  relief  in 
such  cases  as  this,  when  timely  application  is  made  to  the 
court ;  but  such  application  must  be  made  while  the  court 
has  the  power  to  do  justice  between  the  parties,  without 
injustice  to  others.  In  such  cases,  the  court  will  restrain  the 
city  authorities  from  paying  for  the  work  until  the  defects 
shall  have  been  remedied ;  or  will  compel  a  just  deduction  in 
respect  of  such  defects,  from  the  contract  price,  if  it  be  still 
unpaid,  or  from  any  part  of  it  remaining  unpaid,  if  sufficient 
for  the  purpose  ;  and  if  not  sufficient,  then  so  far  as  it  will  go. 
Bond  V.  Mayor,  &c.,  of  Newark,  supra  ;  City  of  jEvansviUe 
V.  PJista-er,  34  Ind.  36.  But  if  the  land  owners  stand  by, 
and  permit  the  city  to  pay  the  contractor,  they  can  have  no 
relief  against  the  assessment.  Bond  v.  Mayor,  &e.,  of  New- 
ark ;  Lafayette  v.  Fowler,  34  Ind.  140.  In  such  case  their 
inaction  is  a  ground  of  estoppel,  and  by  permitting  the  city 
to  pay  the  contract  price,  they  have  put  it  out  of  the  power 
of  this  court  to  afford  relief.  And  further,  the  question, 
under  those  circumstances,  would  simply  be,  whether  they 
alone  should  bear  the  consequences  of  the  neglect  of  those 
who  must  be  regarded  as  their  agents. 

In  the  present  case,  the  city  has  paid  the  contractor  ^121,- 
861.59  in  full  for  the  work.  The  last  payment  $38,915.03, 
made  on  the  final  estimate,  and  after  the  work  had  been 
completed,  and  had  been  accepted  and  approved  by  the  street 
commissioner,  was  made  on  the  6th  of  November,  1872, 
more  than  six  months  before  the  bill  in  this  cause  was  filed. 
The  work  appears  to  have  occupied  about  one  year.  Its 
character  was  such  as   to  admit,   very   readily,   of  effectual 
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inspection,  and  prompt  detection  of  omissions,  or  failure  to 
comply  with  the  requirements  of  the  contract. 

Apart  from  the  considerations  above  presented  against 
granting  the  relief  sought  by  the  complainants,  it  is  obvious 
that  equity  would,  in  such  cases  as  this,  in  fairness  to  those 
upon  whom,  by  granting  the  desired  relief,  a  part  of  the 
burden  which  tiie  legislature  intended  the  land  owners  alone 
should  bear,  would  be  devolved,  require  of  the  latter,  vigi- 
lance as  to  the  work,  and  recouree  to  the  court  while  as  yet 
redress  is  practicable  through  the  exercise  of  control  over  the 
parties  to  the  contract.  Their  peculiar  relation  to  the  im- 
provement from  their  liability  to  pay  for  it,  and  the  advan- 
tage they  are  to  derive  from  its  execution,  would  make 
watchfulness  and  prompt  action  not  only  a  duty,  but  an 
essential  prerequisite  in  any  application  for  relief,  as  against 
the  tax-payers  at  large. 

The  injunction  is  dissolved  and  the  bill  dismissed,  with 
costs. 


KiEKPATRiCK  VS.  Peshine  and  wife.* 

1.  The  jurisdiction  of  courts  of  equity  over  contracts  and  covenants  is  not 
confined  to  cases  where  an  action  at  law  can  be  maintained,  but  extends  to 
cases  where  an  action  at  law  is  not  maintainable.  Covenants  controlling 
the  enjoyment  of  land,  though  not  binding  at  law,  will  be  enforced  in 
equity,  provided  the  person  into  whose  hands  the  land  passes,  has  taken  it 
with  notice  of  the  covenants. 

2.  An  agreement  under  seal,  made  subsequent  to  a  conveyance  of  a  lot 
of  land,  that  the  vendee  would  build  thereon,  within  a  year,  a  residence 
to  cost  not  less  than  $18,000,  and  would  place  the  main  front  wall  thereof 
twelve  feet  from  the  line  of  the  street,  and  that  the  vendors,  in  case  of 
any  further  conveyances  of  lots  on  that  street,  would  stipulate  and  provide 
with  the  purchasers  that  the  houses  to  be  erected  on  such  lots,  between 
fc;pecified  streets,  should  be  so  erected  that  the  main  front  wall  should  be 
on  a  line  twelve  feet  from  tl>e  line  of  the  street,  will  be  enforced  in  equity 
as  against  a  subsequent  grantee,  with  notice.  Equity  will  charge  the  con- 
science of  the  grantee  with  such  agreement,  though  it  neither  creates  an 
easement,  nor  runs  with  the  land. 

*CiTED  in  Gawtry  v.  Leland,  4  Slew.  388 ;  Earle  v.  Mayor  of  New  Bruns- 
wick, 9  Vr.  52. 
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3.  The  vendee  with  whom  such  agreement  was  made,  is  entitled  to  the 
benefit  of  a  covenant  contained  in  the  deed  to  such  subsequent  grantee, 
binding  her,  so  far  as  her  land  is  concerned,  substantially  to  the  observ- 
ance of  tiie  agreement,  notwithstanding  the  absence  of  any  privity  be- 
tween them. 

4.  Tlie  erection  of  a  bay  window,  one  story  high,  built  up  from  the 
foundation  wall,  and  extending  beyond  the  line  of  the  twelve  feet,  is  a 
violation  of  the  agreement,  and  will  be  restrained. 

5.  The  erection  of  a  stone  stoop,  or  steps,  occupying  the  whole  width  of 
the  twelve  feet,  is  not  an  infringement  of  the  agreement. 

t).  The  court  will  not  refuse  to  restrain  the  violation  of  such  agreement, 
because  the  inconvenience  resulting  to  the  complainant  will  be  slight.  It 
must  be  clear  that  there  is  no  appreciable,  or  at  all  events,  no  substantial 
damage  from  the  breach,  before  the  court  will,  upon  the  ground  of  small- 
ness  of  damage,  withhold  its  hand  from  enforcing  the  execution. 


The  bill  states  that,  on  or  about  the  4th  of  April,  1872, 
the  complainant,  being  desirous  of  procuring  an  eligible  site 
for  a  residence  for  himself  and  family,  entered  into  negotia- 
tions with  Francis  Mackin,  William  H.  McClaue,  and 
Anthony  Q.  Keasbey,  for  a  lot  of  land  then  owned  by  them, 
situated  on  the  southerly  side  of  Lagrange  street,  between 
Pennsylvania  avenue  and  Broad  street,  in  Newark.  That 
these  negotiations  resulted  in  the  purchase,  by  him,  from 
them,  of  the  lot  for  the  price  of  $16,000. 

That  the  vendors  also  ageed  to  secure  to  him,  for  the 
benefit  of  his  lot,  a  certain  right  or  easement  of  light  in,  and 
})rospect  over  a  strip  of  laud  twelve  feet  wide,  bordering  on 
the  southerly  side  of  Lagrange  street,  between  Pennsylvania 
avenue  and  Broad  .street ;  the  complainant,  at  the  same  time, 
stipulating  with  them,  that  he  would  leave  a  strip  of  the  lot 
purchased  by  him,  twelve  feet  wide,  free  from  obstruction, 
for  the  benefit  of  others  who  might  build  on  the  southerly 
side  of  Lagrange  street. 

That,  on  the  4th  of  April,  1872,  the  vendors,  for  the 
purpose  of  carrying  out  the  negotiation  and  agreement,  con- 
veyed to  him  the  lot,  the  dimensions  of  which  were  about 
forty  feet  front  and  rear,  by  about  on  hundred  and  forty  feet 
deep ;  and  on  the  3d  of  May,  1872,  executed  with  him  an 
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agreement  under  seal,  dated  on  that  day,  and  between  him 
and  them,  by  which,  after  reciting  the  conveyance,  it  was 
declared  to  be  agreed  by  and  between  the  parties,  that  the 
complainant  should  build  upon  the  lot,  wdthin  one  year  from 
that  date,  a  private  residence,  to  cost  not  less  than  $18,000, 
and  should  so  place  the  house,  that  the  main  front  wall 
thereof  should  be  twelve  feet  from  the  line  of  Lagrange 
street ;  and  it  was  further  delared  to  be  agreed,  by  and 
between  the  parties  to  the  agreement,  that  the  vendors, 
Messrs.  Mackin,  McClane,  and  Keasbey,  in  case  of  any 
further  conveyances  of  lots  on  Lagrange  street,  would  stipu- 
late and  provide  with  the  purchasers,  that  the  houses  to  be 
erected  on  such  lots  throughout,  between  Broad  street  and 
Pennsylvania  avenue,  should  be  so  erected  that  the  main 
front  wall  should  be  on  a  line  twelve  feet  from  the  line  of 
Lagrange  street. 

The  bill  further  states,  that  the  complainant  has  paid  the 
vendors  the  purchase  money,  and  has  performed  his  part  of 
the  agreement. 

That  after  he  commenced  the  building  of  his  house, 
Messrs.  Mackin,  McClane,  and  Keasbey  conveyed  to  the 
defendant,  Lizzie  M.  Peshine,  a  lot  of  land  on  the  southerly 
side  of  Lagrange  street,  and  between  Broad  street  and  Penn- 
sylvania avenue,  about  twenty  feet  front  on  Lagrange  street, 
by  about  one  hundred  feet  in  depth  on  Broad  street. 

That  the  deed  to  Mrs.  Peshine  contains  a  covenant  and 
condition  in  the  following  words:  "This  conveyance  is 
made  subject  to  the  express  covenant  and  agreement  on  the 
part  of  said  grantee,  her  heirs  and  assigns,  that  the  dwelling- 
house  to  be  erected  upon  said  premises,  shall  be  built  of 
stone  and  brick,  and  that  the  same  shall  set  back  twelve  feet 
from  the  line  of  said  lot  on  Lagrange  street." 

That  the  complainant,  as  soon  as  he  heard  that  Messrs. 
Mackin,  McClane,  and  Keasbey  were  negotiating  with  defend- 
ants for  the  sale  of  a  lot  on  Lagrange  street,  between  Broad 
street  and  Pennsylvania  avenue,  saw  them,  or  one  of  them, 
and  reminded  them,  or  one  of  them,  of  their  agreement  with 
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]iiiu,  and  requested  them  to  comply  with  its  terms,  and  pro- 
tect his  interests  by  inserting  a  clause  or  covenant  in  their 
deed,  that  the  house  to  be  built  on  the  lot  should  set  back  on 
a  line  twelve  feet  from  Lagrange  street. 

That  before  the  delivery  of  the  deed  to  Mrs.  Peshine, 
Messrs.  Mackin,  McClane,  and  Keasbey,  or  one  of  then), 
informed  her  of  their  agreement  with  the  complainant,  and 
that,  on  that  account,  the  deed  to  her  would  contain  a  clause 
or  covenant,  that  any  dwelling-house  to  be  erected  on  the 
lot  to  be  conveyed  to  her,  should  set  back  twelve  feet 
from  the  line  of  Lagrange  street.  That  she  accepted  her 
deed  with  full  knowledge  of  complainant's  rights  in  the 
premises. 

That  pending  the  negotiations  between  the  defendants  and 
Messrs.  Mackin,  McClane,  and  Keasbey,  for  the  purchase 
and  sale  of  the  lot  to  Mrs.  Peshine,  or  soon  thereafter,  and 
before  the  commencement  of  their  building  on  the  lot,  the 
defendant,  Francis  S.  Peshine,  called  on  the  complainant  to 
ascertain  if  the  complainant  would  consent  to  placing  a 
dwelling-house,  or  a  part  of  it,  on  the  strip  of  twelve  feet 
wide,  and  the  complainant  refused  to  give  his  consent,  and 
explained  the  reasons  for  his  refusal. 

That  the  defendants  have  begun  the  building  of  a  dwell- 
ing-house on  the  lot  conveyed  to  Mrs.  Peshine,  and  have 
proceeded  so  far  with  it  that  the  foundation  walls  are  above 
the  level  of  the  streets,  and  that  the  larger  part  of  the  dwell- 
ing-house, fronting  on  Lagrange  street,  extends  as  much  as 
three  feet  over  the  twelve  feet  reserved. 

That  the  erection  is  an  injury  to  the  complainant,  and 
tends  not  only  to  depreciate  the  value  of  his  house  and  lot, 
but,  by  obstructing  the  view  and  outlook  of  his  house, 
renders  his  residence  much  less  desirable  than  it  otherwise 
wt)uld  be. 

The  bill  prays  an  injunction  to  restrain  the  defendants  from 
erecting  their  dwelling-house  on  any  part  of  the  twelve  feet 
reserved,  and  to  require  them  to  remove  the  erection  already 
begun. 
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The  answer,  protesting  that  the  bill  does  not  show  that  the 
complainant  has  any  easement  or  servitude  in  the  land  con- 
veyed to  Mrs.  Peshine,  and  that  the  complainant,  by  his  own 
showing,  has  no  standing  in  court,  admits  the  purchase  by 
complainant  of  his  lot,  as  stated  in  the  bill,  but  denies 
knowledge  or  information,  except  from  the  bill,  as  to  the 
alleged  agreement,  or  any  agreement  between  the  complainant 
and  Messrs.  Mackin,  McClaue,  and  Keasbey,  for  a  certain 
right  or  easement  of  light,  air  and  prospect,  for  the  benefit 
of  the  complainant's  lot;  and  the  defendants  submit  that  the 
alleged  agreement,  subsequent  to  the  conveyance  to  the  com- 
plainant of  his  lot,  is  not  sufficient  to  create  an  easement  in 
favor  of  the  complainant,  in  the  lot  conveyed  to  Mrs.  Peshine, 
nor  any  right  or  interest  to  him  therein. 

The  answer  admits  that  the  complainant  has  located  his 
house  as  he  alleges.  It  admits  the  conveyance  to  Mi's. 
Peshine,  and  that  the  deed  contains  the  covenant  stated  in 
the  bill,  in  that  behalf;  and  that  the  defendants  have  begun  to 
build  a  dwelling-house  on  Mrs.  Peshine's  lot.  But  it  alleges 
that  the  house  does  not  front,  and  is  not  intended  to  front,  at 
all,  on  Lagrange  street,  but  fronts  entirely  on  Broad  street;  that 
the  main  front  wall  is  now  about  sixteen  feet  in  height,  above 
the  ground,  and  that  no  part  is  now,  or  is  intended  to  be 
within  twelve  feet  of  the  line  of  Lagrange  street;  that  the 
house  when  finished  will,  and  so  far  as  it  has  progressed, 
does  set  back  twelve  feet  from  the  line  of  the  lot  on 
Lagrange  street,  within  the  meaning  of  the  letter  and  spirit 
of  the  deed  of  conveyance  to  Mrs.  Peshine.  That  it  is  con- 
templated to  build  a  bay  window  to  the  house,  projecting 
from  the  wall  thereof  on  the  Lagrange  street  side,  to  within 
about  eight  feet  of  the  line  of  Lagrange  street,  of  one  story 
only  in  height,  and  that  no  part  thereof  will  be  a  part  of 
the  wall  of  the  house ;  and  that,  after  the  bay  window  and 
house  are  completed,  the  house  will  still  be  set  back  twelve 
feet  from  the  line  of  Lagrange  street.  That  the  stoop,  or 
front  steps  of  the  complainant's  house,  extends  about  twelve 
feet  in  front  of  his  house,  and,  as  the  defendants  believe,  to 
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the  line  of  the  street,  or  nearly  so ;  and  that  the  stoop  is  a 
much  greater  obstruction  to  the  light,  air,  and  prospect  of 
the  adjacent  lots  in  Lagrange  street,  and  more  injurious  to 
the  value  of  the  lots  than  the  bay  window  can  possibly  be. 
That  the  complainant's  house  is  more  than  two  hundred  feet 
distant  from  the  house  now  being  built  by  the  defendants, 
and  that  no  obstruction  of  light,  air,  prospect,  or  view  can 
result  to  the  complainant  from  the  bay  window  ;  nor  will  his 
property,  or  that  of  any  other  person,  be  injured,  or  dam- 
aged, or  diminished  in  value,  to  any  extent  whatever,  by  the 
bay  window.  That  the  defendants'  house  will  be  a  first- 
class  brick  and  stone  house,  costing  not  less  than  $18,000  ; 
that  the  bay  window  will  be  an  ornamental  addition  thereto, 
and  that  the  house  will  be  an  improvement  on  Lagrange 
street,  and  will  not  be  the  cause  of  any  depreciation  in  the 
value  of  adjoining  property,  or  render  any  house  now  built, 
or  hereafter  to  be  built  on  Lagrange  street,  less  desirable,  or 
be  an  obstruction  to  the  light,  air,  or  view  thereof,  or  decrease 
the  value  thereof. 

The  defendants  deny  that  the  larger  part  of  their  house 
fronting  on  Lagrange  street,  will  extend  as  much  as  three  feet 
over  the  twelve  feet  from  the  southerly  side  of  Lagrange 
street,  or  that  the  larger  part  will  at  all  extend  over  the  line, 
or  that  any  part  of  the  house  will  extend  over  the  line, 
except  the  bay  window,  which  they  are  advised  and  submit 
they  have  a  right  to  project  from  the  north  side  of  the  house, 
^ind  they  deny  that  any  privity  exists  between  the  com- 
plainant and  Messrs.  Mackin,  McClane,  and  Keasbey  and 
them,  which  authorizes  the  complainant,  in  this  court,  to  call 
on  the  defendants  to  refrain  from  violating  the  stipulations  of 
the  deed  to  Mrs.  Peshine,  or  the  agreement  set  up  by  the 
complainant,  though  they  deny  that  any  of  the  stipulations 
have  been  violated  by  them,  or  either  of  them. 

On  the  filing  of  the  bill,  an  order  to  show  cause  why  an 
injunction  should  not  issue,  pursuant  to  the  prayer  of  the 
bill,  was  made.  The  cause  was  heard,  upon  the  argument  of 
the  order  to  show  cause,  on  the  bill,  answer,  and  affidavits. 
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Mr.  T.  N.  MeCarter,  for  complainant. 

Mr.  F.  H.  Teese,  for  defendants. 

The  Chancellor. 

The  questions  presented  in  this  case  are,  whether  the  de- 
fendants are  bound  by  the  covenant  between  the  complainant 
and  his  vendors  (who  are  their  vendors  also) ;  whether  the 
complainant  may  enforce  the  performance  of  the  covenant  in 
the  deed  to  Mi's.  Peshine ;  and  whether,  if  those  questions 
are  determined  in  the  affirmative,  the  defendants  are  dis- 
regarding the  obligation  resting  upon  them,  and  violating  the 
rights  of  the  complainant.  In  other  words,  it  is  insisted  on 
the  part  of  the  defendants,  that  they  owe  no  duty  to  the 
complainant,  that  no  privity  exists  between  them  and  him, 
wii ether  under  the  covenant  between  him  and  his  vendors,  or 
that  contained  in  the  deed  to  Mrs.  Peshine;  and  they  deny 
that  they  have  violated,  or  are  about  to  violate,  either  the 
one  or  the  other. 

The  vendors  of  the  complainant  were,  at  the  time  of 
making  their  covenant  with  him,  the  owners  of  the  whole 
of  the  land  between  the  complainant's  lot  and  Broad  street, 
including  the  land  subsequently  sold  and  conveyed  to  Mrs. 
Peshine.  That  covenant  was  made,  on  their  part,  upon  a 
sufficient  and  valuable  consideration,  the  agreement  of  the 
complainant  to  erect  a  costly  dwelling-house  for  his  own  resi- 
dence upon  the  property  sold  to  him,  and  to  so  place  it  on 
his  lot  as  practically  to  widen  the  narrow  but  eligible  street 
known  as  Lagrange  street,  between  Pennsylvania  avenue  and 
Broad  street,  and  to  give  it  the  advantages  of  what  is  known 
as  a  "place;"  an  agreement  made  by  the  complainant,  in 
consideration,  and  only  in  consideration,  of  the  agreement  on 
the  part  of  his  vendors,  that  tiiey  would  secure  to  him  the 
benefit  of  such  location  of  his  house,  by  putting  their  grantees 
of  the  remaining  land  under  obligation,  that  the  houses  to  be 
erected  on  the  lots  to  be  conveyed  to  them  should  be  so 
erected  as  to  conform  to  the  line  thus  established.     Such  an 
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agreement  was  necessary  lo  secure  the  complainant  against 
irreparable  injury  to  arise  from  so  locating  his  house ;  for,  to 
set  his  house  back,  leaving  the  owners  of  the  remaining  lots 
under  no  restriction  as  to  the  location  of  the  houses  on  their 
lots,  would  be  to  incur  the  risk  of  irreparable  damage  to  his 
property  by  reason  of  such  location  of  his  house,  it  being 
obvious,  that  should  the  owners  of  the  property  between  his 
lot  and  Broad  street  build  their  houses  in  advance  of  his, 
further  towards  or  on  the  line  of  Lagrange  street,  his  prop- 
erty would  be,  ipso  facto,  damaged.  The  arrangement  wat 
for  their  mutual  advantage.  It  enhanced  the  value  of  their 
re.sj)ective  properties. 

The  existence  of  the  covenant  was  knoM'n  to  the  defend- 
ants when  Mrs.  Peshine  took  her  deed,  and  she  took  her 
conveyance  subject  to  the  restriction  and  obligation  imposed 
by  it.  The  statements  in  the  bill,  on  the  subject  of  notice  to 
the  defendants,  are  not  denied  or  disputed  by  the  answer. 

The  agreement  between  Messrs.  Mackin,  McClane,  and 
Keasbey  with  the  complainant,  is  one  to  which  equity  will 
give  effect  as  against  a  subsequent  grantee,  with  notice.  It  is 
one  of  that  class  of  cases  in  which  equity  will  charge  the 
conscience  of  a  grantee  of  land  with  an  agreement  relating 
to  the  land,  although  the  agreement  neither  creates  an  ease- 
ment nor  runs  with  the  land.  Tlie  jurisdiction  of  courts  of 
equity  over  contracts  and  covenants,  is  not  confined  to  cases 
where  an  action  at  law  can  be  maintained,  but  extends  to 
cases  where  an  action  at  law  is  not  maintainable.  Covenants 
controlling  the  enjoyment  of  land,  though  not  binding  at 
law,  will  be  enforced  in  equity,  provided  the  person  into 
whose  hands  the  land  passes,  has  taken  it  with  notice  of  the 
covenants.  Kerr  on  Injunctions  530 ;  Sugden  on  Vendors 
596.  "  The  question,"  said  Lord  Cottenham,  in  Tulk  v.  3Iox- 
h((y,  2  Ph.  774,  "is  not  whether  the  covenant  runs  with  the 
land,  but  whether  a  party  shall  be  permitted  to  use  the  land 
in  a  manner  inconsistent  with  the  contract  entered  into  by  his 
vendor,  and  with  notice  of  which  he  purchased." 

"  Reason  and  justice,"  said  Lord  Justice  Knight  Bruce,  in 
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JDeMattos  v.  Gibson,  4  DeG.  &  J.  282,  "seem  to  presenile, 
that  at  least,  as  a  general  rule,  where  a  man,  by  gift  or  pur- 
chase, acquires  property  from  another,  with  knowledge  of  a 
previous  contract,  lawfully,  and  for  a  valuable  consideration, 
made  by  him  with  a  third  person,  to  use  and  employ  the 
property  for  a  particular  purpose  in  a  specified  manner,  the 
acquirer  shall  not,  to  the  material  damage  of  the  third  person, 
in  opposition  to  the  'contract,  and  inconsistently  with  it,  use 
the  property  in  a  manner  not  allowable  to  the  giver  or  seller." 
See  also  Dietriclisen  v.  Cabburn,  2  Ph.  52  ;  Child  v.  Douglas, 
1  Kay  560 ;  Gilbert  v.  Feteler,  38  Barb.  488,  514 ;  Parker 
V.  Nightingale,  6  Allen  341  ;  Tallmadge  v.  East  River  Bank, 
26  K  Y.  105 ;  Hills  v.  Miller,  3  Paige  254 ;  Ban'ow  v. 
Richard,  8  Paige  351  ;  Seymour  v.  McDonald,  4  Sandf. 
Ch.  502 ;  Brewer  v.  Marshall,  4  C.  E.  Green  537. 

Not  only  was  there,  in  the  present  case,  notice  of  the  cove- 
nant which  had  been  entered  into  between  the  complainant 
and  his  vendors,  but  there  was,  on  the  part  of  Mrs.  Peshine, 
a  covenant  contained  in  her  deed,  binding  her,  so  far  as  her 
land  was  concerned,  substantially  to  the  observance  of  the 
agreement;  and  the  complainant  is  entitled  to  the  benefit  of 
the  covenant.  The  defendants  are  clearly  bound  by  the 
agreement  made  by  Messrs.  Mackin,  McClane,  and  Keasbey 
with  the  complainant. 

The  remaining  question,  whether  the  defendants  have  vio- 
lated the  agreement,  may  be  readily  disposed  of.  It  appears 
to  me,  free  from  difficulty.  The  defendants'  lot  is  about 
twenty-two  feet  front  on  Lagrange  street.  Their  building, 
which  is  to  be  of  brick  and  stone,  and  of  three  stories  in 
height,  is  to  occupy  the  whole  width  of  the  lot.  When  the 
bill  in  this  cause  was  filed,  their  plan,  it  is  admitted,  contem- 
plated, on  the  Lagrange  street  end,  what  is  termed  in  the 
answer  "  a  bay  window "  from  the  foundation  to  the  roi»f. 
Since  the  order  to  show  cause  was  served  upon  the  defendants, 
tiie  plan  has,  it  is  alleged,  been  modified,  so  that  the  so  called 
bay  window  shall  not  extend  in  height,  above  the  first  story. 
The  "  bay  window  "  is  not  a  projection  from  the  wall  of  the 
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house,  but  itself  constitutes  and  is  part  of  the  wall.  It  is, 
indeed,  all  of  the  wall  on  the  Lagrange  street  end,  except 
eighteen  inches  at  each  corner.  For  eighteen  inches  from 
each  corner  of  the  building,  on  that  end,  the  wall  is  at  right 
angles  to  the  front  and  rear  walls  of  the  house;  the  rest  of 
the  wall  is  a  three-sided  projection,  outside  of  the  inner  line 
of  the  strip  of  twelve  feet,  and  occupying,  at  its  widest  part, 
four  of  the  reserved  twelve  feet.  It  has  a  stone  foundation, 
part  of  the  foundation  of  the  house.  It  is  what  is  known  as 
an  "octagon  end,"  by  whatever  other  name  it  may  be  called, 
and  is  a  clear  violation  of  the  agreement.  That  it  is  now 
proposed  to  build  it  no  higher  than  the  top  of  the  first  story, 
does  not  change  its  character,  nor  render  it  free  from  objec- 
tion. It  is  impossible  to  resist  the  conclusion,  that  to  permit 
its  construction  would  be  to  allow  the  defendants  to  frustrate 
the  intention  of  the  parties  to  the  agreement. 

In  Child  V.  Douglas,  1  Kay  560,  a  case  somewhat  similar 
to  the  present,  it  was  held,  that  building  a  wall  or  fence,  of 
fifteen  feet  high,  across  a  strip  on  which  the  defendant  was 
bound  by  covenant  not  to  erect  a  building,  would  be  a  viola- 
tion of  the  covenant. 

The  defendants  urge  that  in  the  present  case  the  complain- 
ant himself  has  not  conformed  to  his  agreement;  that  in  the 
erection  of  his  own  house,  he  violated  it  by  placing  his  stoop 
— a  platform  and  steps — from  the  house  to  the  street,  for  the 
whole  width  of  the  twelve  feet.  I  do  not  think  so.  The 
agreement  was,  that  the  main  front  wall  of  his  house  should 
be  twelve  feet  from  the  line  of  Lagrange  street,  and  it  is  not 
denied  that  his  main  front  wall  is  in  conformity  with  his 
agreement.  The  object  in  reserving  the  twelve  feet,  and  in 
making  the  stipulation  that  the  houses  on  the  other  lots 
should  be  on  a  line  of  twelve  feet  from  the  line  of  Lagrange 
street,  is  evident.  It  was,  that  the  complainant,  and  those 
who  should  build  on  the  other  lots,  should  have  the  advant- 
age of  the  twelve  feet  for  ventilation,  light  and  prospect,  and 
should  have  the  benefit  to  arise  to  their  property  from  placing 
their  houses  on  the  twelve  feet  line.     The  platform  and  steps 
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are  not  an  infringement  either  of  the  terms  or  spirit  of  the 
agreement. 

It  is  further  insisted  by  the  defendants,  that  the  incon- 
venience to  the  complainant,  if  the  structure  complained  of 
in  the  bill  be  permitted,  will  be  but  slight,  and  that  there- 
fore this  court  ought  not  to  interfere  hj  its  injunction,  to 
restrain  the  defendants  in  the  premises. 

The  rule  on  this  head  is  correctly  stated  in  Kerr  on  In- 
junctions, 532.  ''There  may  be  cases  in  which  the  damage 
to  arise  from  a  breach  of  the  covenant,  would  be  inappre- 
ciable, and  in  which  the  court  would  refuse  to  interfere.  But 
the  case  must  be  free  from  all  possibility  of  doubt.  It  must 
be  clear  that  there  is  no  appreciable,  or  at  all  events  no  substan- 
tial damage,  before  the  court  will,  upon  the  ground  of  smallness 
of  damage,  withhold  its  hand  from  enforcing  the  execution. 
The  mere  fact  that  a  breach  of  the  covenant  is  intended,  is  a 
sufficient  ground  for  the  interference  of  the  court  by  injunc- 
tion. A  covenantee  has  the  right  to  have  the  actual  enjoy- 
ment of  the  property,  modo  et  forma,  as  stipulated  for  by  him. 
It  is  no  answer  to  say  that  the  act  complained  of  will  inflict 
no  injury  on  him,  or  will  be  even  beneficial  to  him.  It  is  for 
the  plaintiff  to  judge  whether  the  agreement  shall  be  kept, 
as  far  as  he  is  concerned,  or  whether  he  shall  permit  it  to  be 
violated.  It  is  not  necessary  that  he  should  show  that  any 
damage  has  been  done.  It  being  established  that  the  acts  of 
the  defendant  are  a  violation  of  the  contract,  the  court  will 
protect  the  complainant  in  the  enjoyment  of  the  right  he  has 
purchased. 

The  order  to  show  cause  is  made  absolute. 
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The  Inhabitants  of  the  township  of  Greenwich, 
IN  the  county  of  "Warren,  vs.  The  Easton  and 
Amboy  Railroad  Company.  * 

1.  Township  authorities  have  a  special  interest  in  its  highways,  beyond 
that  of  the  public  at  large,  and  may  properly  file  a  bill  in  their  corporate 
name  to  restrain  an  unwarranted,  unjustifiable,  and  injurious  interference 
with  its  bighways,  threatening  special  injury  to  the  township,  of  a  char- 
acter and  extent  such  as  to  call  for  the  preventive  aid  of  equity. 

2.  A  grant  of  power  in  laying  out  and  constructing  a  railroad,  to  change 
the  location  of  any  public  road  if  the  company  shall  find  it  necessary, 
and  to  occupy  sucli  portions  of  the  road  as  they  may  deem  necessary  or 
expedient — the  company,  in  such  case,  to  cause  the  changed  portion  of  such 
road  to  be  reconstructed  at  their  own  expense,  in  as  perfect  a  manner  as 
the  original  road — does  not  authorize  the  diversion  of  an  ancient  highway, 
because  the  company  find  it  to  their  pecuniary  advantage  or  convenience 
to  make  such  diversion.  The  alteration  or  diversion  must  be  a  necessary 
one. 

3.  A  grant  of  new  and  extraordinary  power  to  a  private  corporation 
in  contravention  of  the  established  rights  of  the  public,  must  be  construed 
with  a  reasonable  strictness. 


On  order  to  show  cause  why  an  injunction  should  not  issue. 
Argued  on  bill,  answer,  and  affidavits. 

Mr.  J.  M.  Robeson  and  Mr.  Vanatta,  for  complainants. 
Mr.  J.  G.  Shipman  and  T.  N.  MoCarter,  for  defendants. 

The  Chancellor. 

The  bill  is  filed  by  the  corporate  authorities  of  the  town- 
ship of  Greenwich,  in  the  county  of  Warren,  to  restrain  tiie 
defendants.  The  Easton  and  Araboy  Railroad  Company, 
from  shutting  up,  with  the  embankment  of  their  railway,  a 
part  of  an  ancient  public  highway  in  that  township.  The 
line  of  the  railroad  crosses  the  highway  in  question,  and  it 
crosses,  also,  the  Pohatcong  creek,  from  the  nearer  bank 
whereof,  as  the  creek  would  run  naturally,  the  highway  is 

*  Cited  in  N.  J.  S.  E.  R.  Co.  v.  Long  Branch  Commissioners,  10  Vr.  32. 
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distant  about  thirty  feet.  The  company's  plan  involves  the 
change  of  the  bed  of  the  creek  (removing  it  about  one  hun- 
dred feet  further  from  the  old  highway,)  at  the  place  of  cross- 
ing ;  providing  for  the  passage  of  tlie  water  through  a  cul- 
vert about  thirty-five  feet  in  width,  which  is  to  support  the 
'embaukment  on  which  their  track  is  to  be  laid ;  the  vacation 
of  about  thirteen  hundred  feet  of  the  highway,  and  the  sub- 
stitution therefor  of  another  road,  about  fifteen  hundred  feet 
long,  which,  leaving  the  old  road,  will  run  diagonally  to  the 
new  line  of  the  creek  for  about  six  hundred  feet,  and  will 
then  run  alongside  of  the  creek  for  over  three  hundred  feet, 
and  then  diagonally  about  five  hundred  feet  to  the  old  road. 
For  the  width  of  the  base  of  the  embankment,  over  three 
hundred  feet,  (the  embankment  is  to  be  one  hundred  and 
twenty-three  feet,  or  thereabouts,  in  height,)  the  proposed 
road  is  to  run  alongside  of  the  creek.  The  road  is  to  be 
carried  under  the  embankment  through  another  culvert. 
The  object  of  this  alteration  of  the  road  is  manifestly,  if  not 
avowedly,  to  provide  for  the  relief  of  the  creek  culvert,  by 
means  of  the  road  culvert,  in  times  of  freshet.  By  this 
arrangement,  the  creek  culvert  may  be  made  smaller  than  it 
otherwise  could  be,  consistently  with  a  prudent  regard  to 
safety.  At  the  crossing  of  the  highway,  whether  in  its  pres- 
ent location,  or  as  the  company  propose  to  alter  it,  there  must 
be  a  culvert.  By  constructing  the  culverts  alongside  of  each 
other,  the  advantages  above  mentioned  in  reference  to  the 
waters  of  the  creek,  will  be  gained. 

It  is  insisted,  and  I  think  it  fully  appears,  that  the  pro- 
posed new  location  of  the  road  would  be  objectionable,  because 
for  almost  its  whole  length  it  will  be  upon  the  low  ground 
through  which  the  creek  flows,  and  therefore  the  road 
would  be  more  difficult  to  maintain  in  repair,  and  would 
also  be  liable  to  overflow.  The  present  highway  is  about 
seven  feet  higher  than  the  level  of  the  bank  of  the  creek  in 
its  natural  location.  The  land  adjacent  to  the  creek,  over 
which  the  new  road  is  to  be  made,  is  low  and  flat.  The 
creek  is  subject  to  sudden  rises,  and  the  road  must,  therefore, 
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in  view  of  the  liability  to  inundation,  be  raised  by  a  cause- 
way above  the  level  of  the  land.  The  complainants  object 
to  tlie  proposed  alteration  and  substitution,  on  the  ground 
that  the  defendants  have  no  authority  to  make  them,  and  that 
if  they  have  such  authority,  they  have  no  right  to  close  up 
the  present  road  before  they  shall  have  provided  a  proper 
substitute  for  it.  Such  substitute  they  have  not  yet  provided, 
although  they  are  proceeding  to  fill  up  with  their  embank- 
ment the  present  road,  thus  rendering  it  impassable. 

The  more  important  questions  in  this  cause  are,  whether 
this  action  can  be  maintained  by  the  complainants,  and 
whether  the  defendants  are  authorized  by  their  charter  to 
make  the  proposed  alterations  in  the  highway. 

As  to  the  first :  The  defendants  insist  that  the  apprehended 
injury  is  to  the  general  public,  who  alone,  represented  by  the 
attorney-general,  have  a  right  to  complain  of  it,  and  to  ask  the 
interdict  of  this  court  in  the  premises.  This  objection  would  be 
valid  if  the  township  had  no  other  interest  in  the  subject  than 
that  which  they  possess  in  common  with  the  public  at  large. 
It  is  true  that  the  entire  community,  in  whatever  part  of  the 
state  abiding,  have  an  equal  right  to  all  the  privileges  of  the 
public  highways  as  such,  in  any  township,  and  have  an  equal 
right  to  complain  of  any  infraction  of  those  privileges.  But 
it  is  equally  true,  that  in  the  public  highways  within  its 
limits  every  township  has  a  special  interest,  arising  from  the 
obligation  imposed  by  law  upon  it  to  maintain  and  repair 
them  at  its  own  expense ;  a  duty,  the  discharge  of  which  the 
law  stands  ready  to  enforce  by  indictment  and  the  penalties 
consequent  upon  conviction.  By  statute,  {Nix.  Dig.,  p.  842, 
§  113,)*  the  townships  of  this  state  are  made  liable,  civilly,  for 
damages  arising  from  the  insufficiency  or  want  of  repair  of 
the  public  roads  within  their  limits.  The  county  of  Warren 
however  is,  with  certain  other  counties,  excepted  from  the 
provisions  of  that  act. 

A  township  sustains,  therefore,  in  the  destruction  of  any 
of  its  public  highways,  a  special  injury  beyond  that  of  the 
public  in  general.     In  the  proposed  substitution  of  a  new 

*i?e».,  p.  1017,  sec.  120. 
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highway  for  an  old  one,  it  has  a  special  interest  beyond  that 
of  the  community  at  large,  to  the  extent  of  the  additional 
burthens  which  may  thus  be  thrown  upon  it;  as  in  the  present 
case,  where  the  location  of  the  road  which  it  is  proposed  to 
substitute,  will  be  less  advantageous  than  that  of  the  old  one, 
and  the  new  road  will  be  more  difficult  to  maintain  and  keep 
in  repair,  and,  therefore,  more  expensive  to  the  township. 

This  special  interest  has  been  recognized  by  tribunals,  both 
of  law  and  equity,  in  other  states.  In  The  Inhabitants  of 
Springfield  v.  The  Conneoticut  River  Railroad  Co.,  4  Cush. 
63,  it  was  held  that  a  town  might  proceed  in  equity,  in  the 
Supreme  Judicial  Court  of  Massachusetts,  under  the  general 
jurisdiction  of  that  court  in  matters  of  nuisance,  in  order  to 
ascertain  whether  a  railroad  company  might,  under  a  general 
grant  of  power,  lay  out  and  construct  their  road  over  and 
along  a  public  highway  of  the  town ;  and  that  it  was  imma- 
terial in  this  respect,  whether  the  way  in  question  was  a 
highway,  properly  so  called,  or  a  town  way.  In  The  Town 
of  Troy  v.  The  Cheshire  Railroad  Company,  3  Foster  83,  it 
was  held  that  towns  have  a  qualified  interest  in  the  roadways 
they  have  constructed,  and  may  maintain  an  action  on  the 
case  for  the  destiuction  and  obstruction  thereof. 

This  special  interest  is  sufficient  to  entitle  a  township  to 
the  consi(lerati(Mi  and  protection  of  this  court,  upon  the  appli- 
cation of  its  corporate  authorities  for  relief,  in  all  cases  of 
reasonable  apprehension  of  an  unwarranted,  unjustifiable,  and 
injurious  interference  with  its  highways,  threatening  special 
injury  to  the  township,  of  a  character  and  extent  such  as  to 
call  for  the  preventive  aid  of  equity.  Upon  these  authorities, 
the  duty  of  prosecuting  and  defending  the  common  rights  of 
the  township  is,  by  the  eleventh  and  twelfth  sections  of  the 
act  under  which  the  townships  in  the  state  are  organized, 
devolved.     Nix.  Dig.  979.* 

It  is  established,  that  a  municipality  which,  by  its  charter 
or  constituent  act,  has  the  control  and  supervision  of  the 
streets  and  public  places  in  its  limits,  may  in  its  corporate 
name,  institute  judicial    proceedings   to   prevent  or  remove 

^  Rev.,  pp.  1194,  1195. 
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obstructions  thereon.  2  Dillon  on  Mun.  Corp.,  §  521.  It  was 
so  held  in  The  Hohohen  Land  and  Improvement  Co.  v.  The 
Mayor  dec,  of  Hohoken,  decided  by  the  Court  of  Errors  and 
Appeals,  June  Term,  1873  ;*  and  the  like  view  was  entertained 
by  the  Supreme  Court  of  this  state,  in  Dummer  v.  Jersey  City, 
Spencer  86,  and  in  Trustees,  &g.,  v.  Council  of  Hohohen,  4 
Vroom  19.  In  Trustees  of  Watertown  v.  Cowen,  4  Paige  513, 
Chancellor  Walworth  held  that  the  corporation  of  a  village 
was  (though  he  declined  to  hold  that  the  legal  title  was 
vested  in  them)  the  proper  representative  of  the  equitable 
rights  of  the  inhabitants  to  the  use  of  a  square  which  had 
been  dedicated  to  public  use,  so  as  to  authorize  the  filing  of  a 
bill  in  equity,  by  the  corporation,  to  protect  those  equitable 
rights  against  the  erection  of  a  nuisance  thereon. 

The  defendants  are  a  corporation  formed  by  the  consolida- 
tion of  The  Bound  Brook  and  Easton  Railroad  Company  and 
The  Perth  Amboy  and  Bound  Brook  Railroad  Company.  The 
act  authorizing  the  consolidation,  (Pamph  L.,  1872,  p.  1017,) 
provides  that  the  consolidated  company  shall,  in  all  respect^, 
act  and  be  governed  by  the  laws  then  in  force  respecting  The 
Bound  Brook  and  Easton  Railroad  Company,  so  far  as  the 
same  shall  be  applicable.  The  tenth  section  of  the  charter  of 
the  last  named  company,  [Pamph.  L.,  1872,  p.  314,)  provides 
that  it  shall  be  the  duty  of  that  company  to  construct  and 
keep  in  repair,  good  and  sufficient  bridges  and  passages  over 
or  under  the  railroad,  where  any  public  or  other  road  shall 
cross  the  same,  so  tliat  the  passage  of  carriages,  horses,  and 
cattle  on  such  road  shall  not  be  impeded  thereby. 

By  the  third  section  of  an  act,  termed  a  supplement  to  the 
charter  of  the  Easton  and  Amboy  Railroad  Company,  {Pamph. 
L.,  1873,  p.  1324,)  it  is  enacted  tiiat,  if  the  company  shall  find 
it  necessary  to  change  the  location  of  any  portion  of  any 
turnpike  or  other  public  road,  they  are  thereby  authorized 
and  empowered  so  to  do,  provided  that  such  privilege  shall 
not  apply  to  any  street  or  highway  which,  at  the  tinie^f  the 
approval  of  the  act,  should  have  been  graded  or  paved  in 

*  7  Vr.  540. 
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auy  incorporated  city  or  town  of  this  state,  or  any  road  or 
highway  in  the  township  of  E,aritan,  or  city  of  Perth  Amboy, 
except  those  located  upon  the  property  of  said  company ;  and 
to  occiii)y  such  portions  of  the  turnpike  or  road  as  they  may 
deem  necessary  or  expedient ;  and  that,  in  such  case,  they 
shall  cause  the  changed  portion  of  such  turnpike  or  public 
road  to  be  reconstructed  at  their  own  expense,  in  as  perfect  a 
manner  as  the  original  road  or  turnpike,  and  2)ay  all  the 
damages  done  to  real  estate  by  such  removal  of  roads  and 
turnpikes. 

The  defendants  insist  that,  by  the  section  just  quoted,  they 
are  empowered  to  alter  any  public  highway  which  their  rail- 
road crosses,  if,  in  their  opinion,  it  is  more  convenient  or 
economical  for  them  so  to  do,  although  such  alteration  may 
not  be  strictly  necessary  ;  provided  they  comply  with  the 
provisions  of  the  section  as  to  substitution.  This  construc- 
tion would,  in  effect,  subject  every  highway  which  the  railway 
may  cross  from  Phillipsburg  to  Perth  Amboy,  with  the  excep- 
tions made  in  the  section  under  consideration,  to  alteration, 
at  the  mere  will  of  the  company  ;  not  because  the  necessities 
of  public  travel,  whether  on  the  common  road  or  on  their 
x"ailway,  demand  ;  not  because  the  protection  of  the  traveling 
public  requires  it,  but  merely  because  the  company  find  it 
either  to  their  pecuniary  advantage,  or  to  their  convenience, 
to  make  such  alteration. 

In  this  case,  they  seek  to  justify  the  vacation  of  the  portion 
of  the  existing  road,  by  a  consideration  in  nowise  connected 
with  the  highway.  The  proposed  substitution  will  not 
relieve  them  from  the  necessity  of  crossing  the  highway. 
They  must  cross  it  in  the  new  location,  and  must  provide  the 
same  means  of  passage  for  it  under  their  embankment.  No 
consideration  of  public  safety  or  public  convenience  is 
advanced.  The  engineering,  which  provides  only  a  culvert 
of  but  thirty-five  feet  in  width  for  the  passage  of  the  waters 
of  thre  creek,  must  make  some  supplementary  provision  for 
the  relief  of  that  culvert  in  times  of  flood.  This  relief,  the 
road  culvert  is  to  furnish.     Nothing   is  needed  beyond  the 
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bare  statement  of  this  proposition,  to  make  manifest  the  abuse 
of  corporate  power  which  is  contemplated. 

It  is  the  duty  of  this  court  to  give  to  the  provision  of  the 
charter  under  consideration,  a  reasonable  construction;  to 
secure  to  the  company  all  the  privileges  the  legislature 
intended  to  bestow  upon  them ;  but,  beyond  that,  it  ought 
not  to  permit  them  to  go. 

The  defendants  contend  that  their  construction  of  the  sec- 
tion giving  them  authority  to  change  the  location  of  roads 
and  turnpikes,  is  warranted  by  the  language  of  the  Su{)reme 
Court,  in  The  State,  N.  J.  R.  R.  &  T.  Co.,  pros.,  v.  Hancock, 
6  Vroom  537,  in  reference  to  the  signification  of  the  word 
"  necessary,"  when  used  in  connection  with  the  grant  of 
powers  to  railroad  corpomtions.  But,  in  that  case,  the  sub- 
ject under  consideration  was  the  limitations  which  judicial 
construction  would  put  upon  a  general  exemption  from  taxa- 
tion, contained  in  the  charter  of  a  railroad  company,  in 
respect  to  what  property  the  company  in  such  case  would  be 
entitled  to  the  benefit  of  the  exemption ;  whether  it  should 
be  only  that  which  is  indispensably  necessary  to  effect  the 
purposes  of  the  corporation,  or  that  also,  which,  although 
not  indispensable,  is  appropriate  and  convenient  to  carry  into 
effect  the  franchise  granted.  The  question  was  not  there,  as 
it  is  here,  upon  the  construction  of  the  word  as  a  limitation 
of  a  grant  of  power  to  a  company  to  do  a  certain  act  in  dero- 
gation of  public  rights.  The  latitude  and  liberality  proper 
in  the  one  case,  cannot  be  permissible  in  the  other.  A  grant 
of  new  and  extraordinary  power  to  a  private  corporation,  in 
contravention  of  the  established  rights  of  the  public,  must  be 
construed  with  a  reasonable  strictness. 

In  Warren  Railroad  Company  ads.  The  State,  5  DiUcIier 
353,  Chief  Justice  Whelpley  said,  in  construing  a  provision 
ip  the  charter  of  that  company  which  gave  them  the  power 
"  to  alter  and  grade  any  public  or  other  road  which  should 
cross  their  railroad  :"  "  It  is  claimed  that  the  words  alter  and 
grade  the  said  public  or  other  roads,  &c.,  are  of  sufficiently 
large  import  to  include  changing  the  route  of  the  road.     No 
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such  construction  should  be  given  to  these  words  by  unneces- 
sary implication.  Public  highways  ought  not  to  be  destroyed 
even  in  part,  under  pretence  of  legislative  authority,  unless 
it  be  conferred  either  in  express  terms  or  by  necessary  im- 
plication. If  the  words  are  ambiguous,  the  construction 
ought  to  be  in  favor  of  the  common  right  of  highway,  not 
against  it."  See  also  Monis  &  Essex  R.  R.  Co.  v.  The 
3Iayor,  &c.,  of  Newark,  2  StocM.  352,  362,  363. 

In  Regina  v.  Wycombe  Railway  Co.,  L.  R.  2  Q.  B.  310, 
the  very  question  now  under  consideration  was  before  the 
court,  but  under  a  statute  (The  Railways  Clauses  Consolida- 
tion Act,  1845,  8  Vict,  c.  20,  §  16,)  more  favorable  to  the 
construction  contended  for  by  the  defendants  in  this  suit. 
By  that  act  the  company  were  empowered  "to  divert  or 
alter,  as  well  temporarily  as  permanently,  streets,  or  roads, 
or  ways;  or  sink  the  level  of  them,  in  order  the  more 
conveniently  to  carry  the  same  over,  or  under,  or  by  the 
side  of  the  railway,  as  they  might  think  proper."  Cock- 
burn,  Chief  Justice,  said :  "  Now,  if  these  words  stood 
alone,  it  might  be  contended  that  it  was  at  the  option  of 
the  railway  company  to  divert  a  road,  provided  it  was  done 
in  the  construction  of  the  railway.  But  I  think  the  legisla- 
ture never  could  have  intended  to  invest  a  company  with 
powers  so  large,  so  unlimited,  and  so  entirely  discretionary,  to 
interfere  either  with  public  or  private  rights ;  theyefore,  I  am 
not  surprised  that,  both  at  the  beginning  and  at  the  end  of 
the  section,  the  language  plainly  shows  that  the  legislature 
intended  to  limit  tlie  power  by  some  qualification.  The  sec- 
tion begins  thus :  '  Subject  to  the  provisions  and  restrictions 
of  this,  and  the  special  act,  and  any  act  incorporated  there- 
with, it  shall  be  lawful  for  the  company,  for  the  purpose  of  con- 
structing the  railway,  or  the  accommodation  works  connected 
therewith,  to  execute  any  of  the  following  works ;  and  inter 
alia,  to  divert  roads.'  I  think  that  this  portion  of  the  section 
mast  be  read  with  the  last  paragraph,  '  they  may  do  all  other 
acts  necessary  for  making,  maintaining,  altering,  or  repairing, 
and  using  the  railway.'     Now,  the  construction  that   I  put 
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upon  the  whole  section  is,  that  the  power  conferred  on  a  rail- 
road company,  for  the  construction  of  their  railroad,  is  con- 
fined to  matters  which  are  not  only  done  in  the  construction 
of  the  railway,  but  which  are  necessary  to  its  construction. 
*  *  *  *  The  question  is,  was  the  diversion  necessary 
for  the  formation  and  construction  of  the  railway?  Neces- 
sary it  was  perhaps  in  one  sense,  looking  at  the  convenience 
of  the  company  economically,  but  by  no  means  necessary  in 
any  other  point  of  view.  But  we  are  not  to  look  at  the  con- 
venience of  the  company  alone,  but  to  the  accommodation 
and  convenience  of  those  who  have  rights  of  property  which 
are  interfered  with,  of  those  who  have  immediate  access  to  the 
road,  or  persons  using  it  of  necessity  in  the  ordinary  course 
of  their  business.  It  was  not  necessary  for  the  construction 
of  the  railway,  that  the  road  should  have  been  permanently 
diverted,  it  might  have  been  carried  over  the  railway,  or 
under  it;  it  was  merely  less  expensive  to  the  company,  to 
divert  the  road  as  they  have  done,  than  to  carry  it  over  or 
under,  as  they  ought  to  have  done,  and  as  they  were  required 
by  the  act  of  parliament.  I  think  that  this  return"  (the  case 
wad  before  the  court  on  mandamus)  "is  bad.  It  alleges  that  it 
was  necessary  for  the  purpose  of  constructing  the  railway, 
that  the  road  should  be  diverted,  and  that  by  virtue  of  the 
powers  of  the  act,  and  the  acts  incorporated  therewith,  they 
did  permanently  divert  the  road.  The  question  whether  that 
is  true  or  not,  turns  entirely  upon  the  construction  to  be  put 
upon  the  term  '  necessary,'  in  section  sixteen.  I  think  the 
meaning  we  ought  to  give  to  the  word  is,  that  it  is  only  neces- 
sary for  the  construction  of  the  railway  to  permanently 
divert,the  road  when  the  railroad  cannot  be  made  witliout  so 
diverting  it." 

The  necessity  for  diverting  the  highway,  may  be  one  of 
engineering.  It  is  not  claimed  that  any  such  exists  in  this 
case.  Again,  it  may  be  one  arising  from  the  requirements  of 
the.  public  convenience  or  safety,  considered  as  well  with  ref- 
erence to  the  use  of  the  one  road  as  the  other,  the  railway 
as  well  as  the  common  highway.     It  is  not  claimed  that  there 
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is  any  such  here;  but  it  is  insisted  that  the  company  have 
power  under  the  act  to  divert  the  road  though  there  be  no 
necessity,  strictly  speaking,  or  according  to  the  ordinary 
meaning  of  the  term,  for  so  doing;  that  they  may  exercise 
the  power  upon  the  consideration  of  the  saving  of  expense 
alone. 

The  rights  of  the  public  in  this  matter  are  plain.  There 
appears  to  be  no  necessity  for  diverting  the  highway.  The 
public  are  therefore  entitled  to  the  road  as  and  where  it  is. 
The  duty  of  the  company  in  the  premises  is  equally  plain. 
It  is  to  construct  and  keep  in  repair  a  good  and  sufficient 
passage  for  the  highway  under  their  railroad,  so  that  the 
passage  of  carriages,  horses,  and  cattle,  on  the  highway,  shall 
not  be  impeded  thereby.  Nor  can  they  avoid  the  full  dis- 
charge of  their  obligations  to  the  public  in  this  respect, 
according  to  the  intention  and  plain  requirements  of  the  legis- 
lature, by  the  plea  of  economy.  In  a  note  to  Regina  v. 
Sharpe,  3  Eng.  B.  &  C.  Cas.,  p.  35,  Baron  Parke  is  reported 
to  have  said,  that  in  a  case  tried  before  him  as  to  the  power 
a  company  had  to  make  a  road  over  a  public  highway,  he 
laid  it  down,  that  if  possible,  the  work  must  be  constructed 
without  any  inconvenience  to  the  public;  but  if  it  could  not 
be  done  without  some  such  inconvenience,  it  must  be  done 
with  the  least  possible,  according  to  the  provisions  mentioned 
in  the  act.  It  is  added  that  this  was  the  case  of  Regina  v. 
The  London  and  Southampton  Railway  Co.,  tried  at  the 
Hants  Summer  Assizes,  in  1838,  in  which  his  lordship  held 
that  mere  expense  was  no  reason  for  not  making  a  road  over 
the  cutting  as  convenient  as  before. 

The  following  language  of  Chancellor  Williani«on,  in 
Tlie  Morris  and  Essex  Railroad  Co.  v.  The  Mayor,  &c.,  of 
Newark,  is  pertinent  to  the  entire  subject  under  consideration: 
"The  legislature  of  the  state  has  conferred  upon  certain 
corporate  bodies,  the  control  and  supervision  of  the  public 
highways.  These  bodies  are  responsible  for  the  proper  main- 
tenance and  repair  of  these  ways.  They  may  be  arraigned  be- 
fore the  criminal  tribunals  of  the  land,  for  a  neglect  of  duty  in 
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the  execution  of  the  trust  committed  to  them.  These  pro- 
visions for  the  protection  of  travel,  where  railways  cross 
highways,  are  made  for  the  benefit  of  the  public,  and  for  its 
protection.  The  public  liave  rights  in  the  public  highways  of 
the  state,  which  can  be  impaired  or  interfered  with  by  nothing 
short  of  authority  conferred  by  the  sovereign  power  of  the 
state,  itself.  That  authority  must  be  expressly  given  ;  or.  if 
conferred  by  implication,  it  must  be  a  necessary  implication, 
such  as  will  necessarily  and  naturally  flow  out  of  the  law 
from  whence  it  is  derived,  not  a  necessary  implication,  to  be 
whittled  down  into  a  reasonable  intendment,  and  then  to 
become  a  mere  matter  of  expediency,  and  tlien  to  be  resolved 
into  a  mere  question  of  dollars  and  cents." 

The  view  I  take  of  this  question  renders  it  unnecessary  to 
consider  whether,  if  the  company  have  the  power  to  divert 
the  highway,  they  can  lawfully  obstruct  and  destroy  tlie  old 
road,  before  they  shall  have  provided  an  equally  good  and 
safe  one  instead  of  it. 

The  complainants  have  a  standing  in  court  in  this  suit. 
They  are  authorized  to  ask  the  relief  they  seek.  They  have 
been  guilty  of  no  laches,  nor  are  they  barred  of  their  remedy, 
or  right  to  relief,  by  any  acquiescence.  Their  right  is  not 
doubtful.  The  defendants  threaten  to  do  an  act  which  is 
ultra  vires,  one  that  will  be  specially  injurious  to  the  com- 
plainants. It  is  the  duty  of  this  court  to  interfere  to  pre- 
vent it. 

The  order  to  show  cause  is  made  absolute.* 


Embury  vs.  Bergamini  and  wife  and  others. 

1.  Motion  to  amend  final  decree,  so  as  to  make  it  personal  against  a 
defendant  for  a  deficiency  in  proceeds  of  sale  of  mortgaged  premises,  pur- 
suant to  the  prayer  of  the  bill.  Application  by  such  defendant,  at  the 
same  time,  to  open  decree,  and  to  permit  him  to  answer.  The  affidavit 
upon  which  defendant's  application  was  based,  the  facts  wherein  set  forth 

*  Decree  affirmed,  10  C.  E.  Gr.,  565. 
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were  not  denied  or  questioned,  showed  that  the  defendant  was  not  person- 
ally liable  for  the  deficiency,  and  put  in  no  defence  because  ignorant  of 
the  existence  of  the  suit.     Amendment  refused. 

2.  A  decree  by  default,  regularly  taken,  even  after  enrollment,  will  be 
opened  to  give  a  defendant  an  opportunity  to  make  his  defence,  where 
such  defence  is  meritorious,  and  he  has  not  been  heard  in  relation  thereto, 
either  through  mistake,  accident,  or  surprise.  But  it  will  not  be  opened 
to  permit  him  to  show  that  he  is  not  personally  liable  in  the  suit,  when  no 
personal  liability  attaches  to  him  by  the  decree  as  made,  and  none  can 
attach  without  amending  the  decree. 


On  motion  to  amend  final  decree,  and  counter  motion  to 
open  decree,  with  leave  to  answer. 

Mr.  J.  W.  Field,  for  complainant. 

Mr.  E.  S.  Cowles,  for  defendant,  Thomas  Proctor. 

The  Chancellor. 

The  complainant  applies  for  an  amendment  of  the  final 
decree  in  this  cause,  so  as  to  make  it  a  personal  decree 
against  the  defendant,  Thomas  Proctor.  The  bill  was  filed 
to  foreclose  a  mortgage  given  by  Bergamini  and  wife,  and  held 
by  the  complainant.  After  the  giving  of  the  mortgage, 
Bergamini  and  wife  conveyed  the  mortgaged  premises  to 
Proctor,  subject  to  the  encumbrance  of  the  mortgage,  and 
he  subsequently  conveyed  them  away  in  like  manner.  The 
bill  alleged  that  he  not  only  took  the  premises  subject  to  the 
mortgage,  but  that  he  agreed  with  his  grantors  that  he  would 
pay  it,  and  indemnify  them  against  it.  It  prayed  a  decree 
against  him  for  deficiency.  The  direction  of  the  rule  of  this 
court  in  respect  to  notice  in  such  cases,  was  strictly  complied 
witii.  A  decree  pro  confesso  was  duly  made  against  Proctor. 
There  was  no  decree  against  him,  however,  for  deficiency. 
The  mortgaged  premises  were  sold  on  the  4th  of  June  last, 
under  the  execution  issued  on  the  final  decree,  and  there 
remains  a  deficiency  of  $5450.82,  besides  interest.  Appli- 
cation is  now  made  to  amend  the  decree  as  above  stated, 
on   the  ground   that  the  bill  was  regularly  taken   as   con- 
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fessed  as  against  Proctor,  all  the  requirements  in  that 
behalf  having  been  fully  complied  with.  Proctor  applies, 
at  the  same  time,  for  an  order  vacating  the  enrollment  of 
the  final  decree,  and  setting  aside  the  decree  pro  confesso 
and  the  subsequent  proceedings  as  to  him,  and  granting 
liim  leave  to  answer.  His  motion  is  based  on  his  affidavit, 
in  which  he  alleges  that  he  never  assumed  or  agreed  to 
pay  the  complainant's  mortgage  in  any  way,  or  to  indem- 
nify his  grantors  against  it.  The  deed  from  Bergamini  and 
Avife  to  him  is  exhibited.  He  denies  all  notice,  knowledge, 
or  information  whatever,  of  the  existence  of  tlie  suit,  until 
the  8th  day  of  October  last,  when  he  received  notice  of  an 
application  to  be  made  to  this  couit  for  a  fieri  facias  against 
his  goods  and  lands,  to  make  the  deficiency. 

The  affidavit  discloses  merits  and  surprise.  From  it,  it 
appears  clearly,  that  Proctor  had  a  complete  defence  to  any 
ap[)licatiou  for  a  personal  decree  against  him,  which  he  was 
prevented  from  interposing  only  by  want  of  knowledge  of 
tlie  existence  of  the  suit.  The  court  will  not  hesitate  to 
extend  relief  in  such  cases.  It  will  open  a  regular  decree  by 
default,  even  after  enrollment,  for  the  purpose  of  giving  a 
defendant  an  opportunity  to  make  his  defence,  where  such 
defence  is  meritorious,  and  he  has  not  been  heard  in  relation 
thereto,  either  through  mistake,  accident  or  surprise.  Ifills- 
paugh  v.  McBride,  7  Paige  509 ;  Miller  v.  Rushforth,  3 
Green's  Ch.  174;  Brinkerhof  v.  Franklin,  6  C.  E.  Green 
334. 

But  there  is  no  personal  decree  against  Proctor,  and  there 
can  be  none  in  this  suit,  unless  it  be  by  amendment  of  the 
final  decree.  The  facts  stated  in  his  affidavit,  as  to  the 
contents  of  the  deed  to  him,  and  in  reference  to  his  alleged 
liability  to  pay  the  mortgage  debt,  are  not  denied  or  ques- 
tioned, but  are  accepted  as  true.  They  show  that  he  was  the 
purchaser  of  the  equity  of  redemption  merely ;  that  he  took 
the  premises  subject  to  the  mortgage,  and  without  any 
assumption  of  liability  to  pay  the  debt.  There  is  no  express, 
nor  any  implied  covenant,  from  which  any  personal  obliga- 
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tion  arises,  on  liis  part,  to  pay  that  debt ;  and  there  is,  there- 
fore, no   ground   for   a   decree   for  deficiency  against   him. 
Under  these  circumstances,  the   court  will   not   permit   tlie 
amendment.     This  disposes  of  the  whole  subject. 
No  costs  will  be  allowed  to  either  party. 


Watson  and  wife  vs.  Conklinq  and  wife. 

A  denial  that  the  defendants  received  the  whole  sum  of  money  men- 
tioned in  the  mortgage,  and  an  averment  that  a  "  large  amount  of  money 
mentioned  in  the  mortgage,  was  unjustly  and  unlawfully  detained  by  the 
complainant  as  a  bonus  and  unlawful  interest,  in  excess  of  seven  per  cent. 
per  annum,  and  not  paid  over  to  the  defendants  at  the  time  of  the  execu- 
tion of  the  mortgage,  and  that  it  has  not  been  paid  to  them,  or  to  any  other 
person  in  their  behalf,  since  the  execution  of  the  mortgage,"  is  insufficient 
as  a  plea  of  usury. 

On  final  hearing,  on  pleadings  and  proofs. 

Mr.  M.  L.  Keejcy  for  complainants. 

Mr.  A.  Comstoek,  for  defendants 

The  Chancelloe. 

This  is  a  suit  to  foreclose  a  mortgage  made  December  31st, 
1870,  on  land  iu  Passaic.  The  defence  is  usury.  The 
answer  denies  that  the  defendants  received  the  whole  sura  of 
money,  mentioned  in  the  mortgage,  and  avers  that  a  "large 
amount  of  money,  mentioned  in  the  mortgage,  was  unjustly 
and  unlawfully  detained  by  the  complainants  as  a  bonus,  and 
unlawful  interest  in  excess  of  seven  per  cent,  per  annum,  and 
not  paid  over  to  the  defendants  at  the  time  of  the  execution 
of  the  mortgage,  and  that  it  has  not  been  paid  to  them,  or  to 
any  other  person  or  persons  in  their  behalf,  since  the  execution 
of  the  mortgage." 
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The  pleading  is  manifestly  insufficient.  It  is  unnecessary 
to  point  out  its  defects  with  particularity.  It  gives  none  of 
the  particulars  of  the  transaction.  It  alleges  no  usurious 
agreement.  It  does  not  even  state  the  amount  of  the  alleged 
bonus. 

But,  were  the  pleading  sufficient,  the  proof  does  not  sus- 
tain the  defence.  No  usurious  contract  is  proved.  Nor  is 
there  any  proof  of  the  taking  of  any  unlawful  interest,  or 
that  any  bonus  was  paid  or  retained.  The  complainants  are 
husband  and  wife.  The  wife  was  the  lender  of  the  money. 
The  husband  was  her  agent  in  the  matter.  John  Manson,  a, 
witness  for  the  complainants,  was  the  agent  for  the  defend- 
ant Joseph  B.  Conkling,  the  borrower  and  mortgagor  in  the 
transaction.  Conkling  applied  to  him  for  a  loan.  Manson 
could  not  accommodate  him,  but  undertook  to  get  it  for  him. 
Manson,  who  was  a  broker,  applied  to  the  complainants,  or 
one  of  them,  for  it,  and  obtained  it.  Mr.  Watson  swears  he 
paid  for  his  wife  to  Manson,  the  whole  amount,  $3000, 
agreed  to  be  loaned,  and  to  secure  which  the  mortgage  was 
made.  There  is  not  only  no  proof  that  the  complainants 
received  or  retained  a  bonus,  but  they  both  deny  that  they 
did  so,  and  there  is  no  evidence  that  they  did  not  pay  to 
Manson,  for  Conkling,  the  whole  $3000. 

There  will  be  an  order  of  reference  to  a  master,  to  compute 
the  amount  due  the  complainants  on  their  mortgage. 


RoMAiNE  vs.  Hendeickson's  Executors. 

1.  Interrogatories  appended  to  tlie  bill,  and  based  on  the  statements  and 
charges  therein  made,  may  be  regarded  as  incorporated  in  the  bill,  and  a 
prayer  for  a  responsive  answer  thereto,  on  oath,  is  not  demurrable. 

2.  Where  a  naked  power  of  sale  is  vested  in  executors,  with  no  absolute 
direction  to  convert,  but  wholly  discretionary,  not  only  as  to  the  time  of 
sale,  but  as  to  whether  the  sale  shall  ever  be  made,  the  land  remains  land, 
until  the  sale  actually  takes  place. 
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3.  Until  the  sale,  where  the  land  is  not  devised  to  the  executors,  the 
title  is  in  the  heirs.  And  the  husband  of  a  daughter  of  the  testator,  dying 
after  her  father  and  before  the  sale,  is  entitled  to  curtesy  in  her  share  of 
the  land. 

4.  Such  tenant  bv  the  curtesy,  and  the  son  of  such  deceased  daughter 
to  whom  her  said  share  of  the  land  descended  subject  to  the  curtesy,  are 
proper  parties  to  a  bill  against  the  executors  to  set  aside  a  sale  of  testa- 
tor's lands  on  the  ground  of  fraud,  and  for  a  discovery  and  account. 

•5.  Under  a  naked  power  of  sale,  where  the  land  is  not  devised  to  the 
executors,  but  till  the  sale  the  title  is  in  the  heirs,  a  sale  to  a  pretended 
purchaser,  but  really  to  themselves,  is  not  a  conversion  of  the  lands,  and 
does  not  afiect  the  rights  of  the  heirs. 

6.  A  general  demurrer  will  not  lie  to  a  bill,  of  which  there  is  any  part 
as  to  relief  and  discovery  to  which  the  defendant  ought  to  answer. 


Garret  S.  Hendrickson,  late  of  the  county  of  Monmouth, 
deceased,  by  his  will,  dated  April  16th,  1857,  after  directing 
his  executors  (his  wife  and  two  of  his  sons,  Samuel  W.  Hen- 
drickson and  William  H.  Hendrickson,)  to  pay  his  debts  and 
funeral  expenses,  devised  as  follows  :  "  It  is  my  will,  in 
case  my  executors  should  deem  it  advisable,  for  my  family  to 
remain  on  my  farm,  and  to  farm  the  same,  and  out  of  the 
produce  of  said  farm,  to  pay  all  expenses  of  farming  said 
premises,  and  keeping  the  same  in  reasonable  repair,  and 
the  surplus  therefrom  to  be  funds  in  the  hands  of  my  execu- 
tors, and  by  them  to  be  paid  towards  liquidating  my  debts; 
and  in  that  case  all  my  moveable  property,  of  whatever  kind 
it  may  be,  to  remain  in  the  possession  of  my  wife,  for  the  use 
and  benefit  of  ray  family  and  in  farming  the  premises  as 
aforesaid,  during  the  time  that  they  may  farm  the  same.  But 
in  case,  at  any  time,  that  my  executors,  or  a  majority  of  them, 
shall  deem  it  more  advantageous  and  beneficial  to  my  family 
to  make  sale  of  my  said  farm,  then  I  do  order  and  direct  my 
executors  to  make  sale  of  my  said  farm  and  real  estate,  situ- 
ate at  Deal,  in  the  township  of  Ocean  aforesaid,  containing 
about  two  hundred  and  twenty  acres,  to  the  best  advantage, 
and  to  make  good  and  sufficient  deed  or  deeds  of  conveyance 
for  the  .same,  together  with  all  my  moveable  property,  except- 
ing such  and  so  much  of  my  household  and  kitchen  furniture 
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as  is  hereinafter  given  and  bequeathed  to  luy  said  wife,  and 
out  of  the  same  to  pay  off  and  discharge  all  my  aforesaid 
debts  and  expenses  remaining  unpaid.  It  is  my  will  that 
my  executors,  after  the  sale  of  my  real  estate  as  aforesaid, 
invest  $2000  on  good  and  sufficient  security,  the  interest  on 
the  same  to  be  paid  yearly  and  every  year  therefrom,  to  my 
wife,  so  long  as  slie  remains  my  widow ;  also,  I  give  and  be- 
queath to  my  said  wife,  so  much  of  the  household  and 
kitchen  furniture  as  she  may  see  proper  to  take,  which, 
together  with  the  principal  sum  of  $2000  above  named,  to 
be  invested  for  her,  is  at  her  marriage  or  death  to  be  equally 
divided  between  my  five  children,  their  heirs  and  assigns, 
share  and  share  alike. 

"All  the  rest  and  residue  of  my  estate,  of  whatsoever  kind 
it  may  be,  I  give  and  bequeath  to  my  five  children,  their  heirs 
and  assigns,  to  be  equally  divided  between  them,  share  and 
share  alike,  the  shares  of  my  three  daughters  to  be  invested 
on  good  and  sufficient  security,  and  the  interest  thereon  to  be 
paid  to  my  wife  yearly  during  her  natural  life;  except  in  case 
that  either  or  all  of  my  daughters  shall  get  married,  then  the 
sum  of  $200  to  be  paid  to  each  of  such  married  ones  out  of 
their  shares,  and  my  wife  otdy  to  receive  the  interest  on  the 
balance  as  aforesaid ;  and  after  the  decease  of  my  wife,  the 
principal  or  balance  of  each  share,  as  the  case  may  be,  to  be 
paid  to  them  respectively." 

The  bill  is  filed  against  the  three  executors  by  William  G. 
Romaine  (by  his  father  and  next  friend,  James  H.  Romaine,) 
and  said  James  H.  Roiiiaine,  on  behalf  of  himself  and  such 
other  children  and  devisees  of  the  testator  as  shall  come  in 
and  contribute  to  the  expenses  of  the  suit. 

The  complainant,  William  G.  Romaine,  is  the  infant  son 
of  the  complainant,  James  H.  Romaine,  and  Alice  his  wife, 
now  deceased,  who  was  one  of  the  daughters  of  the  testator. 

The  bill  states  that  the  executors,  on  the  9th  of  November, 
1867,  pretended  to  sell  the  farm  mentioned  in  the  will,  and 
that  it  was  then  struck  off  to  a  pretended  purchaser,  really 
for  the  benefit  of  two  of  the  executors,  Samuel  and  W  illiam, 
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for  the  nomiual  price  of  |53,990,  and  that  the  three  executors 
couveyed  the  property  to  the  pretended  purchaser,  accord- 
ingly, about  the  1st  of  April,  1868,  pretendedly  for  that 
consideration,  but  really  without  consideration;  and  by  deed 
of  the  same  date,  he,  at  the  same  time,  conveyed  to  Samuel 
and  William,  each,  one-half  of  the  property  so  pretended  to 
have  been  sold  to  him  ;  the  consideration  in  each  of  the 
deeds  from  him,  being  one-half  of  the  price  at  which  he 
pretended  to  purchase  the  whole  property  at  the  executors' 
sale.  The  bill  charges  fraud  and  collusion  on  the  part  of 
Samuel  and  William  and  the  pretended  purchaser,  who  is 
their  cousin,  and  that  the  object  of  this  sale  was  to  enable 
the  former  to  get  a  title  to  the  property  for  their  own 
benefit.  It  further  states  that  the  property  was  worth  twice 
as  much  as  the  amount  at  which  it  was  struck  off  at  the 
executors'  sale;  and  that,  immediately  after  the  executors'  sale, 
Samuel  and  William  entered  into  possession  of  the  property, 
and  have  taken  the  rents  and  profits  ever  since,  and  that, 
since  the  conveyance  to  them,  they  have  sold  part  of  the 
property  on  their  own  account,  for  about  $80,000,  and  still 
hold  the  rest. 

The  prayer  is,  that  the  three  executors  may  be  decreed  to 
execute  the  trusts  of  the  will;  that  the  executors'  sale,  as 
affecting  the  executors,  may  be  set  aside;  that  Samuel  and 
William  may  be  decreed  to  hold  the  parts  of  the  property 
not  yet  conveyed  away  by  them,  as  trustees  under  the  will,  in 
trust  for  the  complainants  and  the  other  cestuis  que  tnist 
named  in  the  will;  that  they  account  for  the  proceeds  of 
the  portion  of  tiie  property  they  have  sold,  and  be  directed 
to  divide  and  invest  the  same,  as  directed  by  the  will; 
that  so  much  of  the  farm  as  Samuel  and  William  still 
hold,  may  either  be  sold  under  the  order  of  this  court,  and 
all  proper  parties  join  in  the  sale,  or  the  value  ascertained, 
and  the  executors  charged  with  it;  or  if  not,  that  the 
executors  be  decreed  to  collect  the  proceeds  and  yearly 
})rofits,  and  pay  one-fifth,  after  payment  of  the  testator's 
debts,    to    the    complainant    James    H.    Romaine,    for    his 
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lifetime ;  that  the  executors  may  be  made  amenable  for  the 
loss  which  may  appear  to  have  been  sustained  to  the  pre- 
judice of  the  testator's  residuary  estate,  by  reason  of  the 
executors  having  refused  or  neglected  to  invest  the  moneys 
produced  by  the  sales  of  the  land  sold  and  conveyed  by 
Samuel  and  William,  since  the  conveyance  to  them,  accord- 
ing to  the  trusts  and  directions  of  the  will;  and  that  an 
account  may  be  taken  of  the  loss  and  of  the  profits  of  the 
real  estate  which  they  have,  or  ought  to  have  received,  and 
of  the  personal  estate,  (which  the  bill  alleges  Samuel  and 
William  collusively  and  fraudulently,  in  like  manner,  caased 
to  be  bid  in  for  them,  and  for  their  benefit,  at  a  sale  thereof 
by  the  executors,)  and  of  the  debts  and  funeral  expenses ;  and 
that  the  same  may  be  paid,  if  not  already  paid;  and  that 
the  clear  residuary  estate  may  be  ascertained  and  secured  for 
the  benefit  of  the  complainants  and  all  others  interested 
therein;  and  tiiat  the  executors  may  be  directed  to  invest, 
under  the  direction  of  the  court,  the  share  of  Alice,  for  the 
benefit  and  in  the  names  of  the  complainants ;  and  for  other 
and  further  relief. 

The  bill  prays  an  answer  on  oath,  and  also  responsive  an- 
swer to  interrogatories  annexed  to  the  bill. 

The  defendants  demurred  generally  as  to  the  relief, 
account,  and  discovery  sought  by  the  complainant,  James  H. 
Romaine,  who  sues  in  his  own  right ;  and  specially  as  to  tiie 
interrogatories  annexed  to  the  bill,  and  to  which  the  defend- 
ants are  required  to  make  answer,  fully,  directly,  and  respon- 
sively,  confining  his,  her,  or  their  answers  to  the  interrogato- 
ries proposed. 

On  the  hearing,  the  defendants  assigned,  ore  tenus,  another 
cause  of  general  demurrer,  that  the  complainant,  William  G. 
Romaine,  has  no  interest  in  the  suit,  or  the  subject  of  it,  and 
is  entitlal  to  no  relief,  account,  or  discovery  therein. 

Mr.  B.  Gummere,  for  the  demurrer. 

Mr.  W.  H.  Vredenburgh,  for  complainants,  contra. 
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The  Chancellor. 

The  demurrer  is  special  and  general.  The  objection  to  the 
prayer  for  answer  on  oath,  to  the  interrogatories  appended  to 
the  bill,  is  not  well  taken.  Those  interrogatories  may  be 
regarded  as  incorporated  in  the  bill.  In  the  prayer  for  answer, 
they  are  referred  to.  The  complainant's  right  to  require  a 
particular  answer  to  particular  interrogatories,  based  on  the 
statements  and  charges  of  the  bill,  is  undoubted. 

As  to  so  much  of  the  demurrer  as  goes  to  the  right  of  the 
complainants  to  maintain  this  suit:  It  is  insisted  that  the 
complainant,  William  G.  Romaine,  has  no  interest  in  the 
subject  of  the  controversy;  and,  although  his  father,  James 
H.  Romaine,  has  an  interest,  it  is  as  administrator  of  his  late 
wife,  the  testator's  daughter  Alice,  which  is  not  the  capacity 
in  which  he  sues. 

The  position  of  the  defendants'  counsel  is,  that  under  the 
will  Alice  had  no  title  to  the  lands  therein  mentioned,  except 
in  trust  for  the  purposes  declared  by  the  will,  which,  he 
insists,  are  the  use  of  the  property  by  testator's  family,  as  a 
family,  until  sale  should  take  place,  and  the  sale  of  the  prop- 
erty by  the  executors,  and  the  investment  and  disposition  of 
the  proceeds  according  to  the  directions  of  the  will.  That 
therefore  the  husband  of  Alice  could  have  no  curtesy.  That 
if  he  had,  the  bill  does  not  aver  seizin  of  the  wife.  That  the 
property  was,  by  reason  of  the  direction  to  convert,  from  the 
death  of  the  testator,  money,  and  therefore  the  husband  of 
Alice  is  entitled  to  all  of  her  interest  therein,  and  her  child 
has  no  interest. 

A  part  of  the  relief  sought  by  the  bill  is,  that  the  fraudu- 
lent conveyances  by  and  to  the  executors,  as  to  so  nmch  of 
the  land  as  has  not  been  conveyed  to  bona  fide  purchasers, 
may  be  set  aside,  and  that  that  land  may  either  be  sold,  or 
the  executors  decreed  to  collect  the  yearly  rents  and  i)rofits  of 
it,  and,  after  payment  of  the  testator's  debts,  pay  one-fifth 
thereof  to  the  complainant,  James  H.  Romaine,  during  his 
lifetime. 

On  the  testator's  death  the  title  to  the  land  descended  to 
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his  children  in  equal  shares,  subject  to  the  disposition  made 
of  it  by  the  will  for  the  use  of  the  family  as  such,  and  the 
receipt  by  the  executors  of  the  surplus  rents  and  profits  during 
such  use,  and  to  the  naked  power  given  to  the  executors.  The 
power  of  sale  is  not  one  that  is  to  be  exercLsed  on  the  happen- 
ing of  a  certain  event,  or  at  a  given  time,  but  is  wholly 
discretionary,  not  only  as  to  the  time  of  sale,  but  as  to 
whether  the  sale  shall  ever  be  made.  It  may  never  be 
exercised.  It  is  a  power  and  not  a  trust.  The  land  was  not 
devised  to  the  executors ;  and  in  the  meantime,  until  the  sale, 
the  title  is  in  the  heirs,  and  they  have  power  to  transfer  their 
interest  in  it,  at  all  events  so  far  as  to  entitle  the  alienee  to 
all  their  rights,  whatever  disposition  should  be  afterwards 
made  of  it.  Den  v.  Snowhill,  3  Zab.  447 ;  Den  v.  Crew- 
ling,  1  Dutcher  449;  Herbert  v.  Ex'r  of  TuthiU,  Saxt.  141  ; 
Gest  V.  Flock,  1  Green's  Oh.  108 ;  Fluke  v.  Fluke's  Ex'r,  1 
a  E.  Green  478. 

The  husband  of  Alice  was  therefore  entitled  to  his  curtesy 
in  her  share  of  the  land.  She  was  not  a  mere  trustee.  The 
seizin  of  her  co-tenants  in  common,  the  occupants  of  the  land, 
was  hers  also.  The  bill  states  that  ever  since  April  1st, 
1868,  Samuel  and  William  have  been  in  possession  of  so  much 
of  the  land  as  has  not  been  conveyed  away  by  them.  Alice 
died  in  1872.  Her  seizin  appears  sufficiently  from  the  state- 
ments of  the  bill.  At  her  death  her  share  descended  to  her 
son,  subject  to  her  husband's  curtesy,  and  subject  also  to  the 
power  of  sale. 

The  direction  to  convert  not  having  been  absolute,  but 
wholly  discretionary,  the  land  was  land  and  not  money,  until 
the  conversion  should  actually  have  taken  place.  Gest  v. 
Flock,  supra;  Cook's  Ex'r  v.  Cook's  Adm'r,  5  C.  E.  Green 
375 ;  1  Jarman  on  Wills  530. 

The  fraudulent  conveyance  by  the  executors  to  the  pre- 
tended purchaser  at  the  sale  of  April  1st,  1868,  cannot,  as  to 
so  much  of  the  land  as  has  not  been  conveyed  to  bona  fide 
purcha.sers  for  valuable  consideration  without  notice,  be  held 
to  be  a  conversion.     It  may  be  set  aside  by  this  court.     As 
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to  that  part  of  the  land  the  power  has  not  been  executed, 
and  this  court  will  treat  that  part  of  the  land  as  though  the 
sale  had  not  taken  place.  As  to  that  land,  the  husband  and 
heir-at-law  of  the  testator's  daughter,  Alice,  as  part  owners 
of  the  land,  have  a  right  to  ask  that  the  fraudulent  convey- 
ances be  set  aside.  They  are  proper  parties  complainant  to  a 
bill  for  such  relief,  and  therefore  to  this  bill.  Inasmuch  as 
the  conversion  has  not  taken  place,  the  rights  of  the  com- 
plainants are  not  affected  by  the  fraudulent  conveyancas 
under  which  Samuel  and  William  claim  to  hold  the  property. 
They  are  entitled  to  be  relieved  against  those  conveyances  if 
the  statements  of  the  bill  be  true,  as  they  must  be  taken  to 
be  on  the  consideration  of  the  question  raised  by  the  demur- 
rer. They  are  entitled  to  the  discovery  which  the  bill  seeks 
on  that  head.  It  is  not  an  "  absolute,  certain,  clear  proposi- 
tion that  the  bill  would  be  dismissed  with  costs  at  the  hear- 
ing," but  on  the  other  hand,  it  is  clear  that  if  the  statements 
of  the  bill  be  sustained,  the  conveyance  from  the  executors  to 
the  purchaser  at  their  sale,  and  his  conveyances  to  Samuel 
and  William,  would,  as  to  so  much  of  the  land  as  the  latter 
liad  not  conveyed  away,  be  set  aside  as  fraudulent. 

There  being  a  part  of  the  bill  both  as  to  the  relief  and  dis- 
covery, to  which  the  defendants  ought  to  put  in  an  answer, 
tiie  general  demurrer  must  be  overruled. 

Demurrer  overruled,  with  costs. 


The  Home  Insurance  Company  v.  Howell.* 

1.  This  court  having  first  obtained  possession  of  a  controversy  over 
■which  a  federal  court  in  another  state  has  also  concurrent  and  co-ordinate 
jurisdiction,  will  retain  it,  in  its  discretion,  until  it  has  finally  disposed  of 
it,  although  the  subject  matter  of  the  controversy  be  situated  there. 

2.  Where  a  party  is  within  the  jurisdiction  of  this  cotnt,  so  that  on  a 
bill  properly  filed  here  this  court  has  jurisdiction  of  his  person,  although 
the   subject   matter  of  the   suit   may  be  situated  elsewhere,  it  may,  by 
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tlie  ordinary  process  of  injunction  and  attachment  for  contempt,  compel 
him  to  desist  from  commencing  a  suit  at  law  either  in  this  or  a  foreign 
state,  and  of  course  from  prosecuting  one  commenced  after  the  bringing  of 
the  suit  in  tliis  court. 

3.  Rule  99  of  this  court,  providing  that  if  a  suit  be  not  prosecuted  for 
one  year  the  bill  may  be  dismissed,  can  only  be  taken  advantage  of  by 
application  to  the  court  while  as  yet  the  cause  sleeps,  or  at  least  before  the 
defendant  has  taken  steps  in  the  cause  which  are  tantamount  to  a  waiver 
of  the  benefit  of  the  rule. 


On  the  3d  day  of  August,  1870,  the  complainants  filed 
their  bill  in  this  court  against  the  defendant  for  relief 
against  two  policies  of  insurance  against  loss  or  damage  by 
fire,  together  amounting  to  $5000,  \vhich  they  alleged  he  had 
fraudulently  obtained  from  them  upon  his  property  in  Illi- 
nois. The  bill  prays  that  the  policies  may  be  delivered  up 
and  canceled,  or  declared  invalid,  and  that  the  defendant 
may  be  perpetually  enjoined  from  bringing  any  suit  at  law  or 
in  equity  upon  them,  or  making  use  of  them  in  any  way,  for 
the  purpose  of  establi.shing  any  debt  or  damage,  or  other- 
wi>;e,  against  the  complainants.  On  the  filing  of  the  bill, 
subpoena  to  answer  was  is.'^ued,  returnable  on  the  15th  day 
of  September,  1870.  This  was  returned  duly  served  by 
the  sheriff  of  Middlesex.  The  defendant,  in  propria  persona, 
filed  his  answer  December  17th,  1870,  over  a  month  after  the 
time  limited  by  law  had  expired.  Replication  was  filed 
April  14th,  1871.  July  10th,  1873,  witnesses  were  examined 
ill  the  cau.se  on  behalf  of  the  complainants,  in  Chicago, 
pursuant  to  notice  given  to  the  defendant,  the  20th  day 
of  June  preceding.  The  defendant  appeared  before  the 
commissioner  and  cross-examined  the  witnesses.  The  depo- 
sitions were  filed  in  this  court  August  6th,  1873.  The  com- 
plainants being  unable  to  serve  notice  of  hearing  on  the 
defendant,  caused  such  notice  to  be  posted  in  tiie  office  of  the 
clerk  of  this  court,  and  set  down  the  caiLse  at  this  terra.  At 
the  time  of  filing  his  answer,  the  defendant  claimed,  as  he 
has  ever  since,  to  be  a  citizen  of  Illinois.  He  authorized  no 
solicitor  to  appear  for  him  in  the  cause.     September  29th 
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1873,  the  complainants  filed  their  petition  in  this  suit,  for  an 
injunction  to  restrain  the  defendant  from  prosecuting  in  the 
Circuit  Court  of  the  United  States  for  the  Northern  District 
of  Illinois,  a  suit  at  law  he  had  commenced  against  them  on 
the  policies  and  which  was  at  issue,  and  which  he  threatened 
to  bring  to  trial  at  the  term  of  October  then  next.  An 
injunction  was  issued  pursuant  to  the  prayer  of  the  petition. 
The  defendant  moves  to  dissolve  the  injunction  and  dismiss 
the  bill. 

Mr.  A.  I.  Smith  and  Mr.  I.  W.  Scudder,  for  the  motions. 

Mr.  Williamson,  contra. 

The  Chancellor. 

The  motions  are  based  mainly  on  the  following  grounds : 
That  the  complainants  have  a  complete  remedy  in  the  suit  at 
law  in  the  court  in  which  that  suit  is  pending ;  and  that,  if 
their  remedy  at  law  there  is  not  complete,  they  may  have  any 
relief  to  which  they  may  be  entitled,  by  recourse  to  the 
equity  side  of  that  court ;  and  that  they  have,  by  their  laches 
in  the  prosecution  of  this  suit,  forfeited  any  claim  they  might 
otherwise  have  to  the  consideration  of  this  court  and  its 
interposition  in  their  behalf,  as  against  the  suit  at  law.  That 
suit  was  brought  in  a  state  court  of  Illinois,  and  on  the 
petition  of  the  complainants  removed  into  the  federal  court. 
It  is  insisted  that  the  complainants  have  acquiesced  in  it  by 
the  proceedings  for  removal,  and  an  agreement  on  their  part 
in  regard  to  that  litigation.  The  agreement  was,  that  a  suit 
of  the  same  character  in  the  same  court  against  another 
insurance  company,  should  be  a  test  case,  and  determine  the 
suit  brought  against  the  complainants. 

The  subpoena  to  answer  in  this  cause,  was  served  on  the 
defendant  in  Middlesex,  where  the  complainants  insist  the 
defendant  then  resided. 

The  defendant  raised  no  question  of  jurisdiction,  but 
answered  the  bill,  and  thereby  submitted  himself  to  the 
jurisdiction  of  this  court. 
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This  court  having  the  power  to  hear  and  determine  the 
subject  matter  in  controversy,  and  having  first  obtained  pos- 
session of  the  controversy,  is  fully  at  liberty  to  retain  it  until 
it  shall  have  disposed  of  it.  The  general  rule  is,  that  as 
between  courts  of  concurrent  and  co-ordinate  jurisdiction, 
(and  the  Circuit  Court  of  the  United  States  and  the  state  courts 
are  such  in  certain  controversies — such  as  that  involved  in 
this  suit,  for  example — between  citizens  of  different  states,) 
the  court  that  first  obtains  possession  of  the  controversy  must 
be  allowed  to  dispose  of  it  without  interference  from  the  co- 
ordinate court.  Riggs  v.  Johison  County,  6  Wall.  166,  196. 
In  Peek  v.  Jenness,  7  How.  624,  in  which  it  was  held  that 
over  a  suit  pending  in  a  Court  of  Common  Pleas  of  New 
Hampshire,  the  District  Court  of  the  United  States  sitting 
in  bankruptcy  could  exercise  no  control,  either  directly  or 
indirectly,  by  enjoining  the  plaintiff,  the  court  said:  "It  is  a 
doctrine  of  law  too  long  establisiied  to  require  a  citation  of 
authorities,  that  where  a  court  has  jurisdiction  it  has  a  right 
to  decide  every  question  which  occurs  in  the  cause,  and 
whether  its  decision  be  correct  or  otherwise,  its  judgment,  till 
reversed,  is  regarded  as  binding  in  every  other  court;  and 
that  where  tiie  jurisdiction  of  a  court,  and  the  right  of  a 
j)laintiff  to  prosecute  his  suit  in  it,  have  once  attached,  that 
right  cannot  be  arrested  or  taken  away  by  proceedings  in  an- 
other court.  These  rules  have  their  foundation,  not  merely 
in  comity,  but  in  necessity.  For,  if  the  one  may  enjoin,  the 
other  may  retort  by  injunction,  and  thus  the  parties  be  with- 
out remedy,  being  liable  for  a  process  for  contempt  in  one,  if 
they  dare  to  proceed  in  the  other."  See  also  Akerly  v.  Vilas, 
15  Wis.  401. 

Nor  does  it  matter  that  the  policies  of  insurance  were 
issued  in  another  .state  upon  property  in  that  state,  and  that 
the  loss  occurred  there.  Where  a  party  is  Avithin  the  juris- 
diction of  this  court,  so  that  on  a  bill  properly  filed  here  this 
court  has  jurisdiction  of  his  person,  althougii  the  subject  mat- 
ter of  the  suit  may  be  situated  elsewhere,  it  may,  by  the 
ordinary  process  of  injunction  and  attachment  for  contempt, 
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compel  him  to  desist  from  commencing  a  suit  at  law,  either 
in  this  state  or  any  foreign  jurisdiction,  and  of  course  from 
prosecuting  one  commenced  after  the  bringing  of  the  suit  in 
this  court.  Mead  v.  Merritt,  2  Paige  402.  The  defendant's 
suit  at  law  was  manifestly  commenced  after  the  filing  of  the 
bill  in  this  cause.  The  petition  so  alleges,  and  the  defendant, 
in  his  affidavit  made  for  use  on  this  motion  and  read  accord- 
ingly, does  not  deny  it. 

Tiie  bill  prayed  an  injunction  to  restrain  the  defendant 
from  bringing  suit  at  law  against  the  complainants  on  the 
policies,  although  no  injunction  was  applied  for  on  the  filing 
of  the  bill.  If  bringing  the  suit  at  law  was  not  a  contempt 
of  this  court  under  the  circumstances,  it  surely  was  a  pro- 
ceeding which  this  court  will  discountenance.  Neither  in 
their  application  for  the  removal  of  the  suit  at  law  into  the 
federal  court,  nor  in  their  alleged  agreement  that  another 
suit  at  law  against  another  company  should  be  regarded  by 
the  parties  to  the  policies  as  a  test  suit,  (an  agreement  evi- 
dently made  merely  to  save  expense,)  is  there  evidence  of 
consent  on  the  part  of  the  complainants  to  tlie  withdrawal  of 
the  litigation  from  this  court. 

Have  the  complainants  by  laches  forfeited  their  claim  to 
the  exercise  of  the  power  of  the  court  invoked  by  them? 

The  defendant,  having  been  served  with  subpoena  to  answer, 
and  having  failed  to  answer  within  the  time  limited  by 
law  for  the  purpose,  was  indebted  to  the  courtesy  of  the  com- 
plainants or  their  solicitor,  or  to  the  indulgence  of  this  court, 
for  further  time.  He  filed  his  answer  in  propria  persona, 
and  was,  and  ever  since,  at  least  up  to  this  term,  has  been, 
entirely  unrepresented  by  solicitor  or  counsel.  He  left  the 
state,  and  as  far  as  appears,  did  not  even  leave  his  address 
with  the  complainants  or  their  solicitor.  He  seems  to  have 
given  the  suit  no  attention  whatever  after  filing  his  answer, 
except  when  notified  of  the  examination  of  witnesses. 
Tliough  the  replication  was  not  filed  until  four  months  after 
his  answer,  and  though  the  cause  slept  from  thence  up  to 
June,  1873,  he  neither  made  application  for  a  dismissal  of 
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the  bill,  or  for  any  order  to  speed  the  cause.  He  responded, 
in  July  last,  to  the  notice  of  examination,  by  appearing  and 
cross-examining  the  witnesses.  The  cause  was  set  down  for 
hearing  at  this,  the  next  term  after  the  return  of  the  deposi- 
tions. It  appears  that  at  the  beginning  of  this  term  the 
complainants'  counsel,  at  the  request  of  one  of  the  solicitors 
who  now  appear  for  defendant,  consented  to  postpone  tiie 
hearing  and  give  the  defendant  time  to  take  depositions  on 
the  merits,  on  condition  that  the  solicitor  referred  to  would 
appear  for  the  defendant. 

The  defendant's  counsel  insists  that  by  the  ninety-ninth 
rule  of  this  court,  which  provides  that  if  a  suit  be  suffered 
to  lie  without  prosecution  for  one  year  it  shall  be  considered 
as  abandoned  and  the  bill  may  be  dismissed,  this  suit  is  to 
be  regarded  as  at  an  end.  But  the  rule  referred  to  obviously 
can  have  no  such  construction  or  application.  To  have  the 
advantage  of  that  rule  the  defendant  must  apply  to  the  court 
for  it  while  as  yet  the  cause  sleeps,  or  at  least  before  he  has 
precluded  himself  by  a  waiver,  actual  or  presumed,  from  the 
benefit  of  it. 

The  seeming  laches  in  this  suit  appear  to  be  attributable 
quite  as  much  to  the  defendant  as  to  the  complainants. 

The  motions  are  denied,  with  costs. 


Gaensey  and  wife  vs.  Muj^dy  and  others.* 

1.  A  voluntary  deed  of  trust,  executed  under  the  supposition  that  it 
was  revocable,  and  intended  so  to  be,  but  reserving  no  power  of  revoca- 
tion, and  otherwise  unadvised,  improvident,  and  contrary  to  the  intention 
of  the  grantor,  set  aside. 

2.  That  infant  children  of  the  grantor  are  beneficiaries  under  the  deed 
will  not  prevent  the  relief. 

On  final  hearing,  upon  pleadings  and  proofs. 
Mr.  W.  R.  Martin^  of  New  York,  for  complainants. 
*  Cited  in  Mulock  v.  Mvlock,  4  Slew.  602. 
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The  Chancell,or. 

On  the  4th  of  February,  1861,  the  complainant,  Sarah  M. 
Garnsey,  who  was  then  a  single  woman,  (her  maiden  name 
being  Sarah  M.  Mundy,)  and  of  the  age  of  about  twenty-one 
years,  was  seized  in  her  own  right  in  fee,  in  possession, 
through  inheritance  from  her  father,  James  Mundy,  deceased, 
of  a  parcel  of  unimproved  farming  land  of  about  seven 
acres  in  Middlesex  county  in  this  state,  and  was  also  the 
owner  of  an  undivided  third  of  the  remainder  in  fee,  of  two 
other  lots  there — one  a  wood  lot  of  about  two  acres,  and  the 
other  the  house  lot  containing  about  nine  and  a  half  acres, 
which  had  been  set  off  to  her  mother,  Elizabeth  Mundy,  in 
dower.  She  had  no  other  property,  real  or  personal.  By  a 
deed  of  that  date,  she  conveyed  in  fee  to  her  mother,  for  the 
expressed  consideration  of  natural  love  and  affection  to  the 
grantor's  daughter,  Elraina  May,  and  of  fifty  cents  to  her 
paid  by  her  mother,  the  whole  of  said  property,  in  trust  as 
follows : 

"  That  the  said  Elizabeth  Mundy  shall  and  will  hold,  use, 
occiipy,  and  rent  the  same,  and  receive  the  rents,  issues,  and 
profits  thereof,  to  and  for  the  maintenance  of  "said  Elmina 
May  Mundy,  until  she  shall  arrive  at  the  age  of  twenty-one 
years;  or,  in  case  of  her  death,  the  said  Elizabeth  Mundy, 
her  heirs  or  assigns,  shall  pay  tiie  rents  or  profits  arising,  as 
above,  to  the  said  Sarah  M.  Mundy ;  and,  in  further  trust,  to 
convey  the  land  and  premises,  with  the  appurtenances  herein- 
before mentioned,  in  fee  simple,  to  the  said  Elmina  May 
Munday,  or  in  equal  shares  to  her  and  any  other  children  of 
said  Sarah  M.  Mundy,  (should  there  be  any  other,)  when  the 
youngest  of  said  children  shall  have  attained  the  age  of 
twenty-one  years ;  and  in  the  event  that  no  issue  of  the  said 
Sarah  M.  Mundy  shall  survive  to  inherit  the  same,  that  the 
estate  herein  named  shall  be  conveyed  according  to  the  direc- 
tion of  the  executor  of  the  will  of  the  said  Sarah  M.  Mundy, 
heretofore  made." 

In  1864,  Sarah  M.  Mundy  was  married  to  Silas  Grarnsey. 
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The  bill  is  filed  by  her  and  her  husband,  against  her  two 
children  and  her  mother,  the  trustee,  to  set  aside  the  deed. 

The  property,  at  the  time  of  making  the  conveyance  in 
question,  was  and  still  is  of  but  little  value  as  farming  land. 
The  buildings  upon  the  house  lot,  which  alone  was  improved, 
were  old  and  dilapidated,  and  have  gone  to  decay,  and  even 
the  fences  on  the  premises  are  down.  The  trustee,  who  is  a 
M'oman  of  advanced  age,  was  and  is  wholly  without  means, 
except  her  dower. 

The  deed  was  wholly  voluntary.  It  was  made  at  the  sug- 
gestion and  on  the  advice  of  the  grantor's  mother,  and  of 
her  uncle  Dr.  Jacob  Martin,  her  mother's  brother.  The 
grantor  neither  proposed  nor  suggested  it.  Indeed  it  appeal's 
she  knew  nothing  of  it  until  it  was  presented  to  her  for  her 
signature,  and  she  was  urged  by  iier  mother  and  her  uncle  to 
execute  it  "  for  her  good."  Their  motive,  they  say,  was  to 
save  the  property  for  her,  to  prevent  her  from  improvidently 
disposing  of  it.  No  professional  advice  whatever  was  taken. 
The  deed  was  drawn  by  a  son  of  Dr.  Martin  at  the  latter's 
direction,  and  its  execution  was  witnessed  by  Dr.  Martin, 
■who  being  a  commissioner  of  deeds  took  the  gi^ntor's 
acknowledgment.  The  grantor  had  no  advice  whatever, 
except  that  which  her  mother  and  uncle  gave  her.  Not  only 
was  she  not  consulted  in  regard  to  the  matter  in  any  way, 
but  it  is  clear  that  she  did  not  understand  the  provisions  of 
tlie  deed,  nor  their  effect.  She  did  not  suppose  that  the  effect 
of  the  conveyance  would  be  to  place  the  property  beyond  her 
reach  and  control.  Nay,  her  mother  and  uncle  both  supposed 
that  the  trust  was  revocable,  and  that  the  grantor,  under  it, 
retained  full  power  to  sell  the  property  with  the  trustee's  con- 
sent. The  conveyance  not  only  deprived  the  grantor  of  all 
her  property,  without  reserving  a  power  of  revocation  to 
enable  her  to  meet  the  exigencies  of  life,  but  the  arrangement 
which  it  made  was  in  other  respects  injudicious,  disadvanta- 
geous, and  improvident.  The  motives  and  intentions  of  the 
mother  and  uncle,  were  most  praiseworthy.  Their  design, 
manifestly,  was  simply  to  put  the  property  in  such  a  position 
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that  the  grantor  could  not  dispose  of  it  without  her  mother's 
consent  and  concurrence.  They,  in  good  faith,  urged  her  to 
make  the  deed.  She  and  they  were  alike  under  an  erroneous 
impression  as  to  the  effect  of  it.  From  the  operation  of  such 
a  conveyance,  made  under  such  circumstances,  equity  will 
relieve  the  complainants. 

The  rigidity  of  the  ancient  doctrine,  that  a  voluntary  set- 
tlement not  obtained  by  fraud  is  binding  on  the  settlor,  and 
will  not  be  set  aside  in  equity  although  the  settlor  has  not 
reserved  a  power  of  revocation,  {Villers  v.  Beaumont,  1  Vern. 
100 ;  Fetre  v.  Espinasse,  2  31.  &  K.  496 ;  Bill  v.  Curetm, 
2  M.  &  K.  503 ;)  has  been  relaxed  by  modern  decisions. 
In  the  case  first  cited,  Villers  v.  Beaumont,  decided  in  1682, 
the  Lord  Chancellor  said:  "If  a  man  will  improvidently 
bind  himself  up  by  a  voluntary  deed,  and  not  reserve  a  lib- 
erty to  himself  by  a  power  of  revocation,  this  court  will  not 
loose  the  fetters  he  hath  put  upon  himself,  but  he  must  lie 
down  under  his  own  folly."  "  Recent  cases,  however,  have 
narrowed  the  doctrine,  and  have  held  not  only  that  the  ab- 
sence of  a  power  of  revocation  throws  on  the  person  seeking 
to  upljold  the  settlement  the  burden  of  proving  that  such  a 
power  was  intentionally  excluded  by  the  settlor,  and  that  in 
the  absence  of  such  proof  the  settlement  may  be  set  aside, 
but  that  equity  will  set  aside  the  settlement  on  the  applica- 
tion of  the  settlor,  where  it  appears  that  he  did  not  intend  to 
make  it  irrevocable,  or  where  the  settlement  would  be  unrea- 
sonable or  improvident  for  the  lack  of  a  provision  for  revo- 
cation. 

In  Evenit  v.  EDcritt,  1870,  L.  R.,  10  Eq.  405,  a  case 
almost  precisely  similar  in  its  facts  to  that  under  considera- 
tion, a  voluntary  settlement  was  set  aside  on  the  application 
of  the  donor.  The  couit  said  :  "  It  is  very  difficult  indeed 
for  any  voluntary  settlement,  made  by  a  young  lady  so  soon 
after  she  attained  twenty-one,  to  stand,  if  she  afterwards 
changes  her  mind  and  wishes  to  get  rid  of  the  fetters  which 
she  has  been  advised  to  put  upon  herself." 

In  Wollaston  v.  Tribe,  1869,  L.  R.,  9  Eq.  44,  a  voluntary  gift, 
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which  was  not  subject  to  a  power  of  revocatioii,  but  was  not 
meant  to  be  irrevocable,  was  held  to  be  invalid,  and  was  set 
aside  on  the  donor's  application.  In  pronouncing  the  decree 
the  court  said:  *'0f  course,  a  voluntary  gift  is  perfectly  good 
if  the  person  who  makes  it  knows  what  it  is,  and  intended  to 
carry  it  into  execution." 

In  Coutts  V.  Acworth,  1869,  L.  R.,  8  Eq.  558,  it  was  held 
that  "  where  the  circumstances  are  such  that  the  donor  in  u 
voluntary  settlement  or  gift  ought  to  be  advised  to  retain 
a  power  of  revocation,  it  is  the  duty  of  the  solicitor  to  insist 
on  the  insertion  of  such  power,  and  the  want  of  it  will,  in 
general,  be  fatal  to  the  deed." 

In  Pndeaux  v.  Lonsdale,  1863,  1  DeG.,  J.  &  S.  433,  a  vol- 
untary settlement,  which  the  settlor  was  advised  to  execute 
by  persons  under  whose  influence  as  regarded  money  mat- 
ters she  was,  and  which  subjected  her  property  to  trusts,  and 
contained  provisions  which  the  court  thought  it  was  impos- 
sible to  suppose  she  understood,  and  against  which  she  ought 
to  have  been  advised  and  cautioned,  was  set  aside. 

In  HaU  V.  MaU,  1872,  L.  R.,  14  Eq.  365,  it  was  held 
that  a  voluntary  settlement  should  contain  a  power  of  revo- 
cation, and  if  it  does  not,  the  parties  who  rely  on  it  must 
prove  that  the  settlor  was  properly  advised  when  he  executed 
it,  and  that  he  thoroughly  understood  the  effect  of  omitting 
the  power,  and  that  he  intended  it  to  be  excluded  from  the 
settlement;  and,  further,  if  that  is  not  established,  and  the 
court  sees  from  the  surrounding  circumstances  that  the  set- 
tlor believed  the  instrument  to  be  revocable,  it  will,  even  after 
the  lapse  of  twenty  years  and  the  death  of  the  settlor,  interfere 
and  give  relief  against  it.  The  decree  in  that  case  was  reversed. 
i.  R.,  8  Chan.  App.  430,  (1873.)  In  his  opinion,  however, 
Selborne,  L.  C,  said :  "  The  absence  of  a  power  of  revoca- 
tion in  a  voluntary  deed,  not  impeached  on  the  ground  of  any 
undue  influence,  is  of  course  material,  where  it  appears  that 
the  settlor  did  not  intend  to  make  an  irrevocable  settlement, 
or  where  the  settlement  itself  is  of  such  a  nature,  or  was 
made  under  such  circumstances,  as  to    be  unreasonable  and 
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improvident  unless  guarded  by  a  power  of  revocation." 
And  Sir  W.  M.  James,  L.  J.,  said:  "The  true  rule  is 
that  which  was  laid  down  by  Lord  Justice  Turner,  in  Toker 
V.  Toker,  3  JDeG.,  J.  &  S.  487, 489,  that  the  absence  of  a  power 
of  revocation  is  a  circumstance  to  be  taken  into  account,  and 
is  of  more  or  less  weight,  according  to  the  circumstances  of 
each  case. 

Forshaw  v.  Welsby,  1860,  30  Beav.  243,  was  a  case  where 
a  voluntary  settlement  was  made  by  one  in  extremis,  on  his 
family.  It  contained  no  power  of  revocation  in  case  of  the 
settlor's  recovery.  On  his  recovery  it  was  set  aside  on  iiis 
application,  on  the  ground  that  it  was  not  executed  with  the 
intention  that  it  should  be  operative  in  case  of  his  recovery 
from  his  illness.  See  also  Huguenin  v.  Baseley,  Lead.  Cos. 
in  Eg.  406;  Cook  v.  Lamotte,  15  Beav.  241-,  Shai^  v.  Leach, 
31  Beav.  491  j  PhilUpson  v.  Kerry,  32  Beav.  628. 

It  is  not  necessary,  however,  to  rest  a  decision  of  this  case, 
adverse  to  the  deed,  on  so  narrow  a  foundation  as  the  mere 
absence  of  ,a  power  of  revocation.     The  circumstances  under 
Avhich  a  voluntary  deed  was  executed  may  be  shown   with  a 
view  to  impeaching  its  validity;    and  if  it  appears   that  it 
was  fraudulently  or  improperly  obtained,  equity  will  decree 
that  it  be  given  up  and  canceled.     In  the  present  case,  there 
is  no  room  for  doubt  that  the  grantor  was  induced  by  those 
in  whom  she  very  justly  placed  confidence,  and    by  whose 
better  judgment  she  was  willing  to  be  guided,  to  execute  a 
voluntary  deed,  whose  effect  she  and  they  not  only  did  not 
understand,    but   on   the   other   hand   misapprehended,  and 
which,  so  far  from  being  according  to  their  intentions,  was,  in 
two  very   important  respects  at   least,  admittedly  precisely 
the  reverse.     It  was  irrevocable,  but  they  all  supposed  it  was 
revocable,  and  intended  tliat  it  should    be  so.     It  deprived 
the  grantor  of  the  power  of  sale,  but  they  all  supposed  that 
she  would    have  that  power,  and   intended  that  she  should 
have   it,   clogged    only    by    the    necessity    of   obtaining    her 
mother's  consent  and  concurrence  in  any  bargain  or  convey- 
ance she  might  make.     The  deed  contains  no  power  of  sale 


OCTOBER  TERM,  1873.  249 


Carpenter  v.  Easton  and  Amboy  K.  E.  Co. 


whatever.  The  testimony  of  all  the  parties  to  the  irausac- 
tion,  the  grantor,  her  mother,  and  uncle,  has  been  taken  in 
the  cause.  It  satisfies  me  that  the  deed  was  not  "  the  pure, 
voluntary,  well- understood  act  of  the  grantor's  mind,"  (Lord 
Eldon,  iu  Hugueniu  v.  Baseley,)  but  was  unadvised  and 
improvident,  and  contrary  to  the  intention  of  all  of  them. 

The  fact  that  the  infant  children  of  the  grantor  are  benefi- 
ciaries under  the  deed,  will  not  prevent  the  court  from  setting 
it  aside.  Huguenin  v.  Baseley,  Everitt  v.  Everitt,  supra. 
There  will  be  a  decree  that  the  deed  be  delivered  up  to  Idc 
canceled. 


Carpenter  vs.  The  Easton  and  Amboy  Railroad 
Company.* 

1.  Under  an  award  by  commissioners  appointt'd  to  appraise  and  esti- 
mate the  value  of  lands  about  to  be  taken  for  a  railroad,  and  assess  the 
damages,  the  presumption  of  law  is  that  damages  were  awai'ded  the  owner 
for  all  injuries  that  might  result  to  him.  For  injuries  not  considered  by 
the  commissioners,  no  adequate  remedy  can  be  had  at  law. 

2.  Where,  at  the  time  of  making  an  award  for  damages  for  lands  taken 
by  a  railroad  company,  the  representatives  of  the  company  stated  to  the 
commissioners  that  they  would  cross  certain  low  lands  by  an  iron  bridge 
resting  upon  posts,  and  would  protect  and  keep  clear  a  lane — the  only  con- 
venient means  of  communication  between  different  parts  of  a  farm — but 
subsequently  the  company  determined  to  construct  a  high  embankment  and 
have  commenced  it,  and  intend  to  fill  in  and  cut  off  the  lane  entirely,  it 
clearly  appearing  that  the  commissioners  did  not  consider  the  embank- 
ment in  the  estimate  of  damages ;  equity  will  restrain  the  company  from, 
filling  up  the  lane,  until  compensation  is  made  to  the  owner  of  the  lands. 

3.  The  Court  of  Chancery  has  power  to  determine  in  such  case  ilie 
amount  of  compensation. 

4.  It  was  referred  to  the  commissioners  who  made  the  original  estimate 
and  appraisement  of  damages,  to  estimate  and  report  the  proper  amount 
of  compensation. 

5.  An  agreement,  executed  by  the  owner  of  the  lands,  to  abide  by  tlie 
award,  and  that  such  agreement  should  be  a  bar  to  any  proceeding  to  set 
aside  or  call  in  question  the  award,  or  the  right  and  title  of  the  company 
to  the  lands,  and  a  bar  to  any  objection  to  the  validity  or  regularity  of 

*  S.  C,  on  hearing  on  the  award,  post  p.  408 ;  S.  C,  on  motion  to  set  aside 
verdict  on  feigned  issue,  11  C.  E.  Gr.  169;  S.  C,  on  motion  to  settle  final 
decree,  1  Stew.  390. 
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the  award,  is  no  bar  to  the  relief;  the  assurances  of  the  company's  agents, 
confirmed  by  the  character  of  the  work  already  commenced  at  the  time  of 
the  execution  of  such  agreement,  being  that  the  bridge  was  to  be  the  plan 
pursued. 

6.  Nor  is  it  a  bar  to  the  relief,  that  the  owner  of  the  lands  had  no  faith 
that  a  bridge  was  to  be  built,  but  believed  that  the  company  intended  to 
build  the  embankment,  and  so  insisted  before  the  commissioners.  It 
clearly  appears  the  commissioners  confided  in  and  acted  on  the  represen- 
tations of  the  company's  agents.  And  they  were  fui-ther  virtually  repeated 
to  the  owner  of  the  lands  himself. 

7.  No  implied  contract  to  build  a  bridge  arises  from  the  representations 
of  a  railway  company's  agents  to  the  owner  of  lands,  at  the  time  of  taking 
them  for  the  purposes  of  their  road,  that  they  intend  to  cross  the  lands  by 
means  of  a  bridge. 

Argued  upon  order  to  show  cause  why  an  injunction  should 
not  issue  in  accordance  with  the  prayer  of  the  bill. 

Mr.  J.  M.  Robeson  and  Mr.  VanciUa,  for  complainant. 

Mr.  Emery  and  Mr.  T.  N.  McCarter  for  defendants. 

The  Chancelloe. 

The  complainant  files  his  bill  for  relief  against  the  act  of 
the  defendants  in  constructing  the  embankment  for  their  rail- 
road across  his  farm  in  Warren  county,  in  such  manner  as  to 
deprive  him  of  a  lane — a  convenient  farm-way — over  his 
land.  The  farm  contains  about  one  hundred  and  fifty-nine 
acres.  Part  of  it  lies  on,  and  the  rest  near  the  Pohatcong 
creek.  It  is  about  a  mile  in  length.  The  complainant 
resides  upon  it.  The  buildings  are  at  the  upper  end.  The 
railway  crosses  tiie  property  about  a  quarter  of  a  mile  from 
the  upper  end  of  the  farm.  The  proposed  embankment  will 
be  for  part  of  the  way  about  one  hundred  and  twenty  feet  in 
lieight.  The  company  intend  to  leave  no  passage-way 
through  it  on  the  complainant's  land  where  his  present  farm- 
way  is,  but  offer  to  make  one  for  him  in  a  part  of  the  land 
where  the  embankment  is  of  no  very  great  height.  This  will 
be  on  the  high  ground,  and  will,  he  insists,  be  so  steep  as  to 
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be  comparatively  useless  to  him.  They  offer  also,  instead  of 
this,  to  provide  him  the  means  of  communication,  partly  by 
means  of  the  public  highway  outside  of  the  farm,  between  the 
two  portions  of  his  property  separated  by  their  embankment. 
Both  of  these  proposed  substitute-s  would  be  much  less  conve- 
nient than  his  present  means  of  communication,  which  is  by 
the  lane  or  road-way  through  the  farm. 

The  defendants  are  a  corporation  formed  by  the  consolida- 
tion of  two  companies,  The  Bound  Brook  and  Easton  Rail- 
road Company  and  The  Perth  Amboy  and  Bound  Brook 
Railroad  Company.  The  act  authorizing  the  consolidation, 
j)rovides  that  the  consolidated  company  is  in  all  respects  to 
act  and  be  governed  by  the  laws  then  in  force  respecting  The 
Bound  Brook  and  Easton  Railroad  Company,  so  far  as  the 
same  are  applicable.     Parnph.  L.,  1872,  p.  1018. 

The  defendants,  by  their  charter,  are  authorized  to  snrvey, 
lay  out,  and  construct  a  railway  from  Phillipsburg  to  Perth 
Amboy,  and  to  take  by  condemnation  the  requisite  land  for 
the  purpose.  The  charter  provides  that  the  three  commis- 
sioners to  be  appointed  thereunder  in  case  of  the  failure  of 
the  company  and  land  owner  to  agree,  shall,  having  first  been 
sworn,  meet  at  the  time  and  place  appointed,  and  proceed  to 
view  and  examine  the  land,  at  the  same  time  taking  into  con- 
sideration all  the  benefits  of  the  railway  to  the  owner,  and 
make  a  jast  and  equitable  estimate  and  appraisement  of  the 
value  of  the  land  and  assessment  of  the  damages  to  be  paid 
by  the  company.  Their  report  is  to  be  in  writing,  under  the 
hands  and  seals  of  the  commissioners,  or  of  any  two  of  them, 
and  is  to  be  filed  within  ten  days  thereafter,  together  with  the 
description  of  the  land  and  their  appointment  and  oaths  or 
affirmations,  in  the  clerk's  office  of  the  county  in  whicii  the 
land  is  situate,  to  remain  of  record  therein.  The  charter 
further  provides  that  the  report,  or  a  copy  thereof,  certified 
by  the  clerk  of  the  county,  shall  at  all  times  be  considered  as 
plenary  evidence  of  the  right  of  the  company  to  have,  hold, 
use,  occupy,  possess,  and  enjoy  the   land,  or  of  the  owner 
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to  recover  the  amount  of  the  vahiation,  with  interest  and 
costs,  in  an  action  of  debt  in  any  court  of  competent  juris- 
diction, in  a  suit  to  be  instituted  against  tlie  company,  if  they 
shall  neglect  or  refuse  to  pay  the  same  for  twenty  days  after 
demand  made  of  their  treasurer,  and  shall  from  time  to  time 
constitute  a  lien  upon  the  property  of  the  company  in  the 
nature  of  a  mortgage.  The  charter  gives  an  appeal  to  the 
company  and  owner  to  tiie  next  Circuit  Court  of  the  county 
in  which  the  land  is  situated. 

The  defendants  surveyed,  laid  out,  and  located  their  road 
through  the  complainant's  farm,  dividing  it  into  two  parts, 
and  in  such  a  manner  as  to  leave  all  the  farm  buildings,  with 
only  about  eighteen  acres  of  land,  on  the  east  or  upper  side 
of  the  railway;  and  the  rest,  about  one  hundred  and  thirty- 
seven  acres,  without  buildings,  on  the  other  side  thereof.  All 
the  farm  buildings  are  on  the  northeasterly  corner  of  the 
farm,  in  the  valley,  and  near  the  creek,  and  near  also,  as 
complainant  alleges,  to  a  valuable  never-failing  spring  of 
water,  the  only  water  on  the  farm  except  the  creek,  on  which 
part  of  tiie  farm  lies.  The  greater  part  of  the  farm  is  high 
ground,  lying  more  than  one  hundred  and  twenty  feet  above 
the  bottom  land. 

The  bill  states,  that  the  complainant  has  not,  and  has 
never  had  any  other  means  of  access  to  any  part  of  his  farm, 
except  to  one  field,  in  the  rear  of  which  he  has  had  access  by 
a  public  highway ;  that  to  all  other  parts  of  the  farm,  he  has 
had  access  by  the  lane  or  way  above  referred  to,  which,  com- 
mencing near  the  public  road  near  the  complainant's  house, 
runs  by  his  barn  along  the  north  face  of  the  hill  in  a  west- 
erly direction,  gradually  ascending  the  hill  to  a  point  where 
the  surface  of  the  land  admits  of  it,  and  then  changing  its 
course,  southerly,  passes  through  the  farm,  between  a  tier  of 
fields  on  each  side,  to  the  most  southerly  enclosure  of  the 
farm.  That,  by  that  way  alone,  he  has  hauled  all  his 
fertilizers  on  his  fields,  and  all  his  crops  from  them,  and  has 
passed  to  and  fro  in  cultivating  the  land.  That,  through 
that  lane,  his  cattle  have  passed  at  will  to  and  from  the  creek. 
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for  water;  and  that  in  that  connection  it  is  of  great  value 
to  him,  inasmuch  as  there  is  no  water  on  the  farm  besides 
the  creek  and  the  spring  above  mentioned.  The  complainant 
alleges,  that  to  deprive  him  of  this  lane  will  work  irreparable 
damage  to  him,  greatly  depreciating  the  valne  of  his  property; 
will  necessitate  the  erection  of  new  buildings  for  that  part  of 
the  property  lying  west  of  the  railroad,  and  the  consequent  re- 
arrangement of  the  farm  ;  which  erection  and  adjustment  will 
cost  him  from  $6000  to  $8000 ;  and  that,  besides,  the  present 
buildings  will  be  left  with  too  small  a  quantity  of  land  to  be 
tilled  to  advantage,  and  he  will  thus  be  subjected  to  fur- 
ther great  loss.  It  is  unnecessary  to  pursue  the  complain- 
ant's statement  of  the  injury  which  will  be  occasioned  to  him 
by  the  construction  of  the  embankment  as  proposed  by  the 
defendants. 

In  the  summer  of  1872,  the  parties  having  failed  to  agree 
as  to  the  value  of  the  land  to  be  taken  for  the  railroad,  and 
the  complainant's  damages  by  reason  of  the  taking  thereof, 
commissioners  were  appointed  under  the  charter  to  make  an 
estimate  and  appraisement.  They  awarded  to  the  complain- 
ant $2132  for  damages,  in  addition  to  the  value  of  the  land 
taken.  The  complainant  being  very  much  dissatisfied  with 
the  award  was  about  to  appeal  from  it,  but  was  induced  by 
the  company  to  abandon  his  intention,  and  execute  a  release 
to  them,  by  the  payment,  by  them  to  him,  of  the  further 
sum  of  $500,  and  their  agreement  to  provide  a  suitable  pro- 
tection upon  any  bridge  which  they  might  erect  over  any  lane 
or  crossing  of  the  complainant  over  the  land  mentioned  in 
the  award,  against  the  dropping  of  coals  from  their  engines, 
and  to  build  a  certain  side  track,  of  which  he  was  to  have 
the  use.  The  $500  were  paid ;  and  the  complainant,  on  or 
about  October  28th,  1872,  executed  with'  the  company  an 
agreement,  by  which  he  covenanted  and  agreed  ^vith  tiiem  to 
accept  and  abide  by  the  award  or  report,  and  thereby  did 
accept  the  same ;  and  that  that  agreement  might  be  pleaded 
and  set  up  as  a  defence,  answer,  or  bar  to  any  application, 
action,  complaint,  or  proceeding,  to  set  aside,  remove,  or  call 

Vol.  IX.  R 


254  CASES  IN  CHANCERY. 


Carpenter  v.  Easton  and  Amboy  B,.  R.  Co. 


in  question  the  said  award  or  report,  or  the  right  and  title 
of  the  company  to  have  and  to  hold  the  lands  therein  referred 
to  under  the  same ;  and  that  in  any  action,  suit  or  proceeding 
wherein  the  validity  of  said  award,  report,  or  proceedings  to 
condemn  should  come  in  question,  said  agreement  should  be  a 
full  and  perfect  defence  and  bar  to  any  objection  made  to  the 
validity  or  regularity  of  the  same.  The  company,  on  their 
part,  covenanted  to  build  the  side  track  referred  to,  and  give 
the  complainant  the  privilege  of  using  it,  and  lo  protect  him 
and  his  property,  as  above  mentioned,  against  the  falling  of 
coals  from  their  engines. 

It  may  be  stated,  that  the  charter  of  the  company  provides 
that  it  shall  be  the  duty  of  the  company,  when  their  railroad 
shall  intersect  any  farm  or  lands  of  any  individual,  to  provide 
and  keep  in  repair  suitable  wagon-ways  over  or  under  the 
railroad. 

It  satisfactorily  appears,  that  when  the  commissioners  were 
upon  the  land  for  the  purpose  of  making  the  estimate  and 
appraisement  of  the  value  of  the  land  taken  by  the  company, 
and  the  complainant's  damages  in  that  connection,  it  was 
stated  to  the  commissioners,  on  behalf  of  the  company,  that 
it  was  the  company's  intention  to  cross  the  low  lands  of  the 
complainant,  and  the  creek,  not  by  an  "  earth  fill,"  but  by  an 
iron  bridge  six  hundred  feet  in  length,  the  ends  to  rest  on 
intone  abutments,  and  the  body  of  the  bridge  to  be  supported 
by  iron  columns  resting  on  stone  bases;  and  that  tlie  bridge, 
instead  of  being  a  damage  to  the  complainant,  would  rather 
be  an  ornament,  and  would  be  no  serious  obstruction  to  the 
view  down  the  valley,  and  would  not  interfere  with  his  use 
of  his  land,  nor  seriously  interfere  w^th  or  disarrange  more 
than  two  of  his  fields,  leaving  the  rest  of  the  farm  in  the 
same  condition  in  wiiich  it  then  was.  And  the  place,  a 
point  about  forty  feet  southerly  from  the  lane,  where  the 
southerly  abutment  of  the  bridge  was  to  be  located,  was  then 
pointed  out,  and  on  the  complainant's  suggesting  that  the 
abutment,  being  so  near  the  lane,  the  "fill"  would  fall  into 
the  lane,  it  was  replied,  on  behalf  of  the  company,  that  they 
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would  build  wing  walls,  to  keep  the  lane  clear  and  prevent 
the  earth  from  falling  into  it.  It  further  appears,  that  when 
the  settlement  above  referred  to  was  made,  the  company 
seemed  to  be  carrying  out  their  design  as  communicated  to 
tiie  commissioners;  that  they  had  already  begun  to  excavate 
for  the  foundation  of  the  abutment  in  the  place  designated, 
and  contractors  were  delivering  stone  for  that  structure. 
After  the  agreement  of  settlement  had  been  executed,  the 
company  abandoned  their  design  of  bridging  the  valley,  and 
determined  to  cross  it  by  means  of  an  embankment,  which, 
although  more  expensive  than  the  bridge,  was  regarded  by 
their  engineers  as  preferable.  They  proceeded  to  carry  out 
this  design,  and  had  progressed  so  far  in  it  when  the  bill 
was  filed,  as  to  threaten  by  their  work  to  fill  up  the  lane  in 
question,  which  they  intended  to  close  up  with  the  embank- 
ment. 

The  complainant  seeks  relief  in  the  premises.  His  bill 
prays  that  the  defendants  may  be  perpetually  enjoined  from 
setting  up,  pleading,  2)roving,  or  in  any  way  using  the  award 
or  the  agreement  as  a  bar,  release,  qualification,  limitation  or 
abandonment  of  the  complainant's  right  to  have  the  lane  or 
farm-road,  at  the  place  where  it  is  crossed  by  the  railroad, 
free  and  unobstructed,  and  properly  preserved  and  protected 
for  use  in  connection  with  and  as  a  means  of  communication 
with  and  between  the  different  parts  of  his  farm;  and  that  it 
may  be  decreed  that  neither  the  award  or  agreement  is  an 
obstacle,  bar,  or  impediment  to  the  complainant,  his  heirs  or 
assigns,  in  possession  of  his  farm,  to  being  protected  in  the 
absolute  possession,  and  free  and  safe  use  and  enjoyment  at 
all  times  forever  hereafter,  of  the  lane  in  its  present  location  ; 
and  that  the  company  may  be  restrained  from  obstructing  or 
unnecessarily  interfering  with  the  lane  or  the  complainant's 
use  of  it. 

The  representations  made  in  behalf  of  the  company,  at  the 
time  of  the  meeting  of  the  commissioners  on  the  land,  were 
of  such  a  character  as  very  materially  to  influence  the  minds 
of  the  commissioners,  in  fixing  the  damages  to  be  awarded  to 
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the  complainant.  It  was  proper  that  the  commissioners 
should  know  to  what  use  the  company  proposed  to  put  the 
land.  To  have  assumed  that  the  company  intended  to  make 
an  embankment  there  which  would  cut  oif  communication 
between  the  upper  and  lower  parts  of  the  complainant's  farm 
when  such  was  not  the  design  of  the  company,  but  the  con- 
trary, might  have  been  unjust  to  the  company.  It  is  true,  the 
representatives  of  the  company  might  have  declined  to  make 
any  statement  on  the  subject.  In  that  case  the  commis- 
sioners would  have  been  at  liberty  to  conclude  that  justice  to 
the  complainant  demanded  the  most  liberal  award  of  dam- 
ages, on  the  ground  of  the  greatest  injury  wliicli  it  was  at  all 
probable  the  company  would  do  him  by  the  work.  But  the 
representatives  of  the  company  did  not  decline  to  answer 
when  appealed  to  on  the  subject.  They  stated  what  the 
design  of  the  company  was  in  regard  to  the  complainant's 
land.  It  was  quite  different  from  that  which  has  been  sub- 
stituted in  its  stead.  The  company  took  from  the  complain- 
ant's farm  a  strip  of  some  four  hundred  feet  in  width,  which 
they  were  at  liberty  to  occupy  with  an  embankment,  and  tliiis 
to  have  divided  his  property  into  two  parts;  but  their  plan, 
as  communicated  to  the  commissioners,  involved  no  imme- 
diate irreparable  injury  to  him  or  his  property.  It  was  said, 
in  the  representations  alluded  to,  that  the  bridge  would  last 
probably  fifty  years.  So  that  it  was  reasonably  to  be  pre- 
sumed that  for  many  years  at  least,  the  company's  work  would 
prove  no  very  serious  detriment  to  the  complainant's  prop- 
erty. That  the  award  of  damages  was  made  in  view  of  these 
statements,  appears  conclusively  by  the  affidavits  of  the  com- 
missioners. It  is  sufficient  to  refer  to  that  which  is  appended 
to  the  answer — the  affidavit  of  Caleb  Swayze.  He  says,  the 
commissioners,  believing  the  statements  of  the  engineers  of 
the  company  in  the  matter  to  be  true,  and  to  express  their 
honest  intentions,  made  their  award  on  the  basis  that  the 
company  intended  to  do  as  their  agents  represented ;  and  the 
commissioners  considered  the  possibility  of  an  ,embaukment 
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being  made,  to  be  too  remote  and  uncertain  to  be  made  the 
subject  of  damages. 

That  the  company's  plan  still  was  to  bridge  the  valley 
when  the  agreement  of  settlement  was  made,  is  evident  from 
the  covenant  on  their  part  contained  in  that  agreement  to 
jjrovide  a  suitable  protection  upon  any  bridge  which  they 
might  erect  over  any  lane  or  crossing  of  the  complainant 
over  the  land  mentioned  in  the  award,  against  the  dropping 
of  coals  from  the  engines  of  the  company.  They  had  not 
then  changed  their  intention  as  to  tiie  mode  of  carrying  their 
track  over  the  valley.  Having  subsequently  done  so,  and 
having  substituted  for  their  original  method  one  far  more 
injurious  to  the  complainant,  especially  in  that  it  will  dejwive 
him  of  convenient  communication  between  the  upper  and 
lower  parts  of  his  farm,  the  question  is,  what  is  the  effect  of 
this  change  upon  the  parties?  The  complainant's  counsel 
insist  that,  from  these  representations,  an  implied  contract  on 
the  part  of  the  company  has  arisen  to  cross  the  valley  by 
means  of  the  bridge,  which  they  ought  to  be  decreed  specifi- 
cally to  jierform,  and  that  relief  was  asked  for  on  the  argu- 
ment. But  the  bill  is  not  filed  for  specific  performance  of 
such  alleged  contract,  nor  any  contract.  It  prays  no  sucii 
relief,  nor  is  such  relief  fairly  within  its  scope.  Besides, 
in  my  judgment,  no  contract  is  to  be  implied  from  these 
representations.  But  I  am  of  opinion  that,  inasmuch  as  by 
means  of  them  no  damages  were  awarded  to  the  comi)lain- 
aut  in  respect  of  his  l)eing  deprived  of  this  means  of  conven- 
ient communication,  the  company  should  not  be  permitted 
to  deprive  him  of  that  communication  without  compensating 
him  therefor. 

The  company  insist  that  the  complainant  had  no  confidence 
in  the  representations,  but  insisted  before  the  commissioners 
that,  notwithstanding  their  statements,  the  company  did  intend 
to  cross  the  valley  by  means  of  an  embankment,  and  they 
contend  that  he  cannot,  therefore,  claim  to  have  been  injured 
by  statements  or  representations  which  he  not  only  did  not 
believe,   but    in  which    he  expressly  declared    his   want   of 
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confideuce.  To  this  it  may  be  said,  that  the  damages  of  the 
comphiinant  were  not  a})praised  by  himself,  but  by  the  com- 
missioners. It  is,  therefore,  far  more  important  to  know 
whether  they  confided  in  and  acted  on  the  representations  to 
the  complainant's  injury,  than  whether  the  complainant  gave 
credence  to  the  statements.     It  appears  they  did. 

But  it  is  said,  that  when  he  made  the  settlement  he  was 
acting  for  himself  and  had  control  over  the  whole  subject, 
and  if  his  want  of  confidence  in  the  representations  existed 
then,  it  will  debar  him  from  any  relief  in  the  premises.  It 
appears  that  he  had  great  reason  to  believe  in  tlie  representa- 
tions at  that  time,  for  the  work  on  the  abutment  had  been 
commenced,  and  was  in  progress;  and,  besides,  the  covenant 
on  the  part  of  the  company  above  referred  to,  shows  that  the 
representations  were  then  substantially  rej)eated  to  him.  It 
is  not  reasonable  to  suppose  that,  under  such  circumstances, 
he  could  have  failed  to  believe  the  truth,  or  that  he  could 
have  had  doubts  as  to  the  intentions  of  the  company,  so 
palpably  evidenced  as  they  were  by  the  work  alluded  to,  and 
their  covenant  contained  in  the  agreement  of  settlement  to 
protect  him  and  his  property  against  injury  by  fire  falling 
from  their  engines  through  the  bridge. 

The  more  important  question  is,  as  to  the  extent  of  the 
relief  and  mode  of  administering  it.  The  complainant  in- 
sists that  the  company  should  be  absolutely  enjoined  from 
filling  up  the  lane,  and  should  be  left  to  acquire  the  right  to 
fill  it,  by  proceedings  under  the  charter  as  for  condemnation, 
or  as  best  they  may.  He  insists  that  they  have  never 
acquired  the  right  to  close  up  the  lane.  By  the  charter,  it  is 
enacted  that  the  report  of  the  commissioners,  or  a  duly  certi- 
fied copy  thereof,  shall,  at  all  times,  be  considered  as  plenary 
evidence  of  the  company's  right  to  have,  hold,  use,  occupy, 
possess,  aud  enjoy  the  lands.  By  the  proceedings  of  con- 
demnation under  the  charter,  the  company  acquired  title  to 
the  land  for  their  purposes,  and  the  presumption  of  law 
is  that  damages  were  awarded  for  all  injuries  to  the  means 
of  communication   between  the  different  parts  of  the  farm. 
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Ellsworth  V.  Central  R.  R.  Co.,  5  Vroom  94,  95.  The  com- 
plainant can  have  no  adequate  remedy  in  the  premises  at  law. 
He  is  entitled  to  compensation  for  the  injury  which  the  com- 
pany intend  to  do  him,  and  they  onglit  not  to  be  permitted  to 
inflict  it  upon  him  until  they  have  made  him  just  compensa- 
tion therefor.  This  court,  however,  will  not,  under  the  cir- 
cumstances, permit  the  consequences  of  the  injurious  repre- 
sentations to  extend  beyond  reasonable  indemnity.  It  is  the 
duty  of  this  court,  in  view  of  the  magnitude  and  importance 
of  the  enterprise  in  which  the  company  are  engaged,  and  the 
great  pecuniary  interests  involved  in  it,  which  must  be  injured 
by  prolonged  delay  in  the  execution  of  the  part  of  the  work 
in  controversy,  to  see  to  it  that,  while  justice  is  done  to  the 
complainant,  no  unnecessary  injury  is  inflicted  upon  the 
defendants.  In  their  answer,  the  company  tender  themselves 
ready  to  make  such  increased  compensation  to  the  complainant, 
to  be  ascertained  in  such  maimer  as  this  court  shall  direct,  as 
he  would  have  been  equitably  entitled  to,  had  the  present 
intention  of  the  company  as  to  the  embankment  been  enter- 
tained and  made  known  to  the  commissioners  when  the  award 
was  made.  This  offer  is  equitable.  In  my  judgment,  all 
that  the  complainant  is  fairly  entitled  to,  is  such  indemnity. 
The  estoppel  should  not  be  carried  beyond  the  limits  of  the 
injury.  Phillipsburg  Bank  v.  Fuhner,  2  Vroom  52,  55 ; 
Wheeler  v.  Rochester  and  Syracuse  R.  R.  Co.,  12  Barb.  227. 
Had  there  been  no  representations  inducing  the  commissioners 
to  estimate  and  ap})raise  the  damages  on  the  presumption  that 
the  company  would  cross  the  complainant's  land  with  their 
track  by  means  of  a  bridge,  or  had  they  not  considered  the 
probability  that  the  company  would  cross  by  an  embankment 
too  remote  to  enter  into  their  consideration,  as  they  did  in 
consequence  of  the  representations  made  on  the  subject  by 
those  who  acted  for  the  company,  the  commissioners  would, 
it  is  to  be  presumed,  have  awarded  the  complainant  a  suffi- 
cient amount  to  compensate  him  for  all  damages.  That  they 
did  not  do  so,  is  attribufcible  to  the  company.  The  injury 
which  the  complainant  has  sustained,  is  measured,  and  will  be 
compensated  for,  by  an  amount  of  money  equal  to  the  diifer- 
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ence.  This  he  is  entitled  to  in  equity,  and  he  is  entitled  to  no 
more.  The  company  should  be  restrained  from  obstructing  the 
lane  until  they  shall  have  made  him  compensation.  This  court 
has  power  to  determine  the  amount  they  should  pay  him. 

The  order  to  show  cause  will,  therefore,  be  made  absolute, 
unless  the  defendants  shall  make  the  complainant  such  in- 
creased compensation  in  the  premises  as  this  court  shall  deem 
reasonable  and  just.  The  amount  of  that  compensation  will 
be  estimated  by  the  commissioners  by  whom  the  value  of  the 
land  and  damages  were  estimated  and  appraised,  and  reported 
to  this  court  for  approval. 


Quinby  vs.  The  Manhattan  Cloth  and  Paper  Com- 
pany and  others.* 

1.  Whether  property  ordinarily  treated  as  personal  goes  with  the  realty 
as  fixtures  or  otherwise,  is  not  determined  by  its  capability  or  incapability 
of  being  detached  and  removed  from  the  premises  without  injury  to  the 
freehold,  but  depends  upon  the  particular  circumstances  of  the  case. 

2.  As  between  mortgagor  and  mortgagee,  when  the  fixture  appertains  to 
the  real  estate,  is  necessary  for  its  enjoyment,  and  is  permanently  attached 
to  the  freehold,  it  will  be  treated  as  realty. 

3.  The  permanency  of  the  fixture  depends  upon  the  motive  and  inten- 
tion of  the  party  in  attaching  it.  If  attached  for  temporary  use,  with  the 
intention  of  removing  it,  the  mortgagor  may  remove  it ;  alUer,  if  attached 
for  the  permanent  improvement  of  the  freehold. 

4.  That  fixtures  were  called  personal  property  in  the  deed  to  the  mort- 
gagor for  the  premises,  and  a  bill  of  sale  therefor  accompanied  the  deed, 
cannot  affect  their  character  as  between  mortgagee  and  mortgagor. 

5.  The  requisites  for  determining  the  character  of  a  fixture  as  realty,  or 
otherwise,  are  :  1.  Actual  annexation  to  the  realty,  or  something  appur- 
tenant thereto  ;  2.  Application  to  the  use  or  purpose  to  which  that  part 
of  the  realty  with  which  it  is  connected  is  appropriated  ;  3.  The  intention 
of  the  party  making  the  annexation,  to  make  a  permanent  accession  to  the 
freehold.  

*CiTED  in  Rogers  v.  Brokaw,  10  C.  E.  6r.  499 ;  Blanche  v.  Rogers,  11  C. 
E.  Or.  566 ;  Williamaon  v.  N.  J.  S.  R.  R.  Co.,  1  Stew.  282 ;  Fish  v.  N.  Y. 
Water  Proof  Paper  Co.,  2  Stew.  20 ;  Williamson  v.  N.  J.  S.  R.  R.  Co.,  Id. 
329  ;  McMillan  v.  N.  Y.  Water  Proof  Paper  Co.,  Id.  612;  Waison  v.  Watson 
Manufacturing  Co.,  3  Stew.  487;  Keeler  v.  Xeeler,  4  Stew.  190,  191,  193; 
Van  Keuren  v.  Central  R.  R.  Co.  of  N.  J.,  9  Vr.  166. 
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On  motion  to  dissolve  an  injunction  issued  upon  the  peti- 
tion of  the  purchasers  of  the  mortgaged  premises  at  sheriff's 
sale  under  foreclosure,  to  restrain  the  receiver  of  the  Man- 
hattan Cloth  and  Paper  Company  from  selling  fixtures  which 
he  had  detached  from  the  premises,  and  had  advertised  for 
sale  on  account  of  the  company,  who  were  the  owners  of  the 
equity  of  redemption. 

Mr.  N.  Perry,  Jr.,  for  the  motion. 

Mr.  C.  Borcherling,  contra. 

The  Chancet,lor. 

On  the  11th  day  of  November,  1873,  the  mortgaged  prem- 
ises in  this  cause  were  sold,  under  the  execution,  to  the 
jietitioners  John  McLorinan  and  William  H.  Haines,  for 
$6240.  They  consisted  of  a  lot  of  land  in  Newark,  on  which 
tliere  was,  at  the  time  of  the  sale,  a  three  story  brick  building, 
thirty  feet  by  ninety  feet,  on  Hoyt  street,  a  rear  three  story 
brick  building,  twenty-four  feet  by  seventy- four  feet,  a  two 
story  office  building,  eighteen  feet  by  twenty-five  feet,  a  one 
story  frame  building,  twenty-five  feet  by  eighty  feet,  a  one 
story  brick  boiling-house,  twenty  feet  by  forty  feet,  and  a  one 
story  brick  and  frame  building,  twenty-five  feet  by  forty  feet; 
wliich  last  building  had  been  used  as  an  engine  and  boiler- 
house.  In  the  buildings  there  were  three  steam  boilers,  (two 
horizontal  and  one  upright,)  with  about  ten  thousand  feet  of 
steam  piping,  connected  with  the  boilers  and  running  through 
the  buildings  and  returning  to  the  boilers.  These  pipes  were 
used  for  heating  purposes,  in  the  manufacture  for  many  years 
carried  on  in  the  premises.  Some  of  them  were  placed  on 
pieces  of  wood  along  the  floor,  and  the  rest  along  the  walls 
and  partitions;  the  latter  pipes  being  supported  in  place  by 
iron  rests  or  brackets,  nailed  upon  pieces  of  wood,  which 
were  firmly  nailed  to  the  walls  or  partitions  with  wrought 
iron  nails  or  spikes.  There  was  also  a  steam  engine  con- 
nected with  the  boilers  by  a  steam  pipe.     The  engine  and  the 
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steam  pumps  each  rested  upon  a  brick  foundation,  built  for  it, 
extending  in  depth  about  two  feet  below  the  surface  of  the 
ground.  The  engine  was  embedded  in  cement  on  its  founda- 
tion, and  secured  upon  it  by  anchor  bolts  about  four  feet  in 
length.  The  two  horizontal  boilers  were  built  into  the  walls 
of  the  building;  the  upright  boiler  was  set  and  embedded  in 
cement  on  a  brick  foundation  built  for  it,  extending  below 
the  surface  of  the  ground.  It  was  connected  with  the  hori- 
zontal boilers.  There  were  also  two  pieces  of  shafting  in 
the  buildings,  connected  in  the  usual  way  with  the  engine 
and  the  machinery,  for  which  it  was  intended  to  supply 
power.  Part  of  it,  an  iron  bar  holding  several  wheels 
and  pullies,  was  put  in  by  the  Manhattan  Cloth  and  Paper 
Company,  to  run  two  small  embossing  machines  they  had 
placed  in  one  of  the  buildings,  situate  about  twenty-five  feet 
from  the  boiler  building.  The  rest  was  in  a  room  near  the 
boiler  room.  The  only  connection  the  shafting  in  the  small 
l)uilding  had  with  the  building,  was  that  it  was  supported  by 
two  hangers  of  iron,  one  at  each  end  of  the  bar,  which  were 
fastened  into  wooden  sujjports  which  depended  from  the  roof 
beams.  The  embossing  machines  had  been  removed  before 
the  sale,  and  are  not  in  controversy. 

After  the  sale  by  the  sheriff  and  before  the  delivery  of  the 
deed  to  the  petitioners,  as  purchasers  of  the  mortgaged  prem- 
ises, George  M.  Totten,  as  receiver  (under  proceedings  in 
New  York)  of  the  Manhattan  Cloth  and  Paper  Company, 
proceeded  to  detach  all  of  these  fixtures,  except  the  hori- 
zontal boilers,  and  advertised  them  for  sale  on  account  of  the 
company,  who  were  the  owners  of  the  equity  of  redemption 
of  the  premises  when  the  bill  was  filed.  The  petitioners 
thereupon  applied  to  this  court  to  restrain  the  receiver  in 
the  premises,  and  an  injunction  was  granted  accordingly.  A 
motion  is  now  made,  on  behalf  of  the  receiver,  to  dissolve 
the  injunction.  Affidavits  have  been  taken  on  both  sides,  and 
used  on  the  argument. 

It  is  alleged  on  the  part  of  the  receiver,  that  the  engine, 
steam  pumps,  upright   boiler,  piping  and    shafting,  are   all 
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personal  property,  and  can  be  removed  without  material 
injury  to  the  building. 

It  appears  that  there  were,  when  the  bill  was  filed,  two 
mortgages  upon  the  premises:  one  was  foreclosed  in  this  suit; 
the  premises  were  sold  subject  to  the  other,  a  mortgage  of 
$5000  and  interest.  The  upright  boiler,  with  about  two 
thousand  feet  of  the  jMping,  was  put  in  after  the  mortgage  in 
suit  in  this  Ciiuse  was  executed.  All  the  rest  of  the  fixtures, 
except  the  shafting  put  in  by  the  comj^any  for  the  embossing 
machines,  was  on  the  premises  and  in  place  when  the  mort- 
gage was  executed.  The  horizontal  boilers  and  one  of  the 
steam  pumps,  were  put  in  about  1856,  together  with  a  large 
part  of  the  steam  pipes.  The  engine  was  put  in  in  1867, 
and  in  connection  with  it,  the  other  steam  pump  and  the 
shafting  referred  to  as  being  in  the  room  near  the  boiler- 
house,  were  put  into  the  building  at  the  same  time.  The 
mortgage  under  which  the  premises  were  sold  by  the  sheriff, 
was  for  §5000  and  interest,  and  was  made  January  2d,  1869. 
The  company  purchased  the  premises  of  the  petitioners,  who 
were  then  the  owners  of  them,  in  1871,  and  the  latter  fon- 
veyed  the  premises  to  the  company  by  deed,  dated  September 
15th,  in  that  year,  subject  to  the  two  mortgages  thereon, 
which  amounted  together  to  $10,000  of  principal,  besides 
interest,  the  payment  of  which  the  company  thereby  assumed. 

The  deed  to  the  company  contains  the  following  clause: 
"  The  steam  engine,  boilers,  fixtures,  &e.,  in  and  upon  said 
premises,  and  other  i^ersonal  property  more  particularly  de- 
scribed in  a  bill  of  sale  bearing  even  date  herewith,  made 
between  John  McLorinan  and  William  H.  Haines  and  the 
parties  of  the  second  part,  go  with  said  premises,  the  price  of 
the  same  being  included  in  the  consideration  money  hereof." 

It  is  admitted  that  the  horizontal  boilers  are  part  of  the 
realty ;  but,  as  before  stated,  the  receiver  claims  that  all  the 
rest  of  the  fixtures  are  personal  property.  The  i)remises  were, 
from  the  time  of  the  erection  of  the  buildings  thereon,  used 
for  manufacturing  purposes,  for  which  they  were  built.     The 
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machinery  and  fixtures  were  such  as  were  appropriate  and 
necessary  for  the  business. 

The  true  criterion  as  to  fixtures,  to  determine  whether  they 
are  to  be  regarded  as  part  of  the  realty  or  not,  is  not  whether 
they  may  be  detached  and  removed  from  the  premises  with- 
out injury  to  the  freehold,  although  that,  as  is  well  under- 
stood, is  oftentimes  an  important  element  in  deciding  the 
question.  It  is  well  established,  that  whether  property,  which 
is  ordinarily  treated  as  personal,  becomes  annexed  to  and  goes 
Avith  tiie  realty  as  fixtures,  or  otherwise,  must  depend  on  the 
particular  circumstances  of  the  case.  The  question  in  this 
case  is  to  be  determined  by  the  rules  applicable  to  the  ques- 
tion when  it  arises  between  mortgagor  and  mortgagee.  The 
})remises  have  been  sold  under  execution  in  proceedings  for 
foreclosure  and  sale  of  a  mortgage  put  on  the  premises  Jan- 
uary 2d,  1869.  They  were  purchased  by  the  petitioners  sub- 
ject to  a  mortgage  of  $5000,  besides  interest.  When  the 
former  mortgage  was  executed,  all  the  fixtures  were  in  place 
on  the  premises,  with  the  exception  of  the  upright  boiler, 
about  two  thousand  feet  of  pipe,  and  the  shafting  put  in  to 
run  the  embossing  machines. 

All  of  these  fixtures  were  attached  more  or  less  firmly  to 
the  freehold.  They  were  all  put  in  for  the  business  carried 
on,  and  which  it  was  proposed  to  carry  on  there.  It  was 
intended  that  they  should  remain  there.  They  were  put 
there  to  fit  the  premises  for  the  use,  the  manufacturing  pur- 
poses, to  which  it  was  intended  to  put  them.  They  were  con- 
stantly used  accordingly ;  the  greater  part  of  them,  from  1856 
to  the  time,  or  about  the  time,  of  the  sheriff's  sale.  The  hori- 
zontal boilers  were  so  bricked  into  the  wall  as  to  be  unde- 
niably part  of  the  freehold.  The  upright  boiler,  which  was 
afterwards  added,  was  placed  on  a  brick  foundation  built  for 
it,  running  two  feet  below  the  surface  of  the  ground,  in  which 
it  was  set  and  embedded  in  cement;  and  it  was  connected 
with  the  horizontal  boilers.  The  engine,  in  like  manner,  was 
63t  on  a  like  platform,  to  which  it  was  fastened  by  cement 
and  by  anchor  bolts  not  less  than  four  feet  long.     The  steam 
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pumps  were  set  on  a  like  foundation  with  the  engine,  and  were 
connected  with  the  boiler  by  steam  pipes. 

The  shafting  referred  to  as  being  in  the  room  near  the 
boiler-house,  was  of  iron.  It  rested  upon  a  division  wall 
between  the  engine  room  and  the  boiler-house,  and  was 
affixed  and  secured  to  that  wall  by  wrought  iron  bolts. 

The  other  shafting  was  held  by  hangers  fastened  to  the 
roof  beams.  The  steam  pipes  were  connected  with  the  boilers 
at  both  ends.  It  does  not  appear  that  any  of  these  fixtures 
were  put  into  tlie  building  to  answer  any  merely  temporary 
purpose.  They  were  all  put  in  by  the  owners  of  the  premises 
from  time  to  time,  for  use  there.  They  constituted  a  consid- 
erable part  of  the  value  of  the  })remises,  for  the  purposes  for 
which  alone  the  premises  were  intended — factory  purposes. 
The  presumption  arises  from  the  relation  in  which  thase  fix- 
tures stand,  having  been  tiius  put  in  by  the  owners,  that  they 
were  intended  to  be  permanent  and  not  temporary.  As  was 
said  by  the  court  in  0)xme  v.  Brigham,  3  Stockt.  29,  35,  as 
between  mortgagor  and  mortgagee,  when  we  have  once  estab- 
lished the  facts,  tiiat  a  thing  appertains  to  the  real  estate,  is 
necessary  for  its  enjoyment,  and  is  peiinanenthj  attached  to  the 
freehold,  its  character  as  a  fixture  resulting  to  the  benefit  of 
the  mortgagee  is  determined. 

As  to  the  permanency,  that  does  not  depend  so  much  u[)on 
the  degree  of  physical  force  with  which  the  thing  is  attached, 
as  upon  the  motive  and  intention  of  the  party  in  attaching  it. 
If  the  article  is  attached  for  temporary  use,  with  the  intention 
of  removing  it,  a  mortgagee  cannot  interfere  with  its  removal 
by  the  mortgagor ;  if  it  is  placed  there  for  the  permanent 
improvement  of  the  freehold,  he  may.  See  Winslow  v.  Me)'- 
chants  Ins.  Co.,  4  Mete.  306 ;  Hunt  v.  Himt,  14  Pick.  374, 
386  ;  Pierce  v.  George,  108  Mass.  82 ;  Stockwell  v.  Campbell, 
39  Conn.  362. 

In  Capen  v.  Peckham,  35  Conn.  88,  it  was  held  that  annex- 
ation to  the  freehold,  the  character  of  the  annexation,  the 
nature  of  the  article  annexed,  its  adaptation  to  the  uses  and 
purposes  to  which  the  building  was  appropriated  at  the  time 
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the  annexation  was  made,  the  relation  of  the  party  making  it 
to  the  property  to  which  it  was  annexed,  that  a  permanent 
accession  to  the  freehold  was  intended  to  be  made,  the  greater 
value  of  the  article  in  connection  with  the  building  than  as  a 
chattel  to  be  removed,  its  poiiderousness,  the  difficulty  of 
removing  it,  its  adaptation  to  the  place  it  occupied  and  its 
want  of  adaptation  to  other  places  without  special  preparation 
therefor,  would  go  far  to  show  that  the  article  Avas  a  fixture. 
In  that  case  a  windlass  in  a  slaughter-house  was  held  to  be 
real  estate,  for  the  manner  of  its  annexation  indicated  the 
intention  of  the  party  by  whom  the  annexation  was  made  that 
it  should  be  so.  The  criterion  is  better  stated,  elsewhere,  to 
be  the  united  application  of  the  following  requisites  :  1st. 
Actual  annexation  to  the  realty  or  something  appurtenant 
thereto.  2d.  Application  to  the  use  or  purpose  to  which 
that  part  of  the  realty  with  which  it  is  connected  is  appro- 
priated. 3d.  The  intention  of  the. party  making  the  annex- 
ation, to  make  a  permanent  accession  to  the  freehold. 

In  Stockwell  v.  Campbell,  supra,  it  was  held  tliat  a  porta- 
ble hot-air  furnace,  placed  in  the  cellar  of  a  dwelling-house  to 
Avarm  the  house,  and  set  in  a  pit  prepared  for  it  in  the  cellar, 
where  it  was  held  in  place  simply  by  its  own  weight,  was  a 
part  of  the  realty ;  and  so  also,  as  to  the  smoke  pipe  leading 
from  the  furnace  to  the  chimney  of  the  house.  In  that  case 
the  court  say  that  the  annexation  need  not  be  such  as  to 
require  any  actual  disruj)tion  for  its  removal.  The  article 
may  be  attached  to  the  building  by  mere  adjustment  of  con- 
struction and  putting  in  place,  as  in  the  case  of  doors  and 
window-blinds,  which  are  obviously  parts  of  the  building 
though  attached  only  by  hinges ;  or  it  may  be  held  in  a  place 
prepared  to  receive  it  by  its  mere  size  and  weight. 

In  Alvord  Carriage  Manufactory  v.  Gleason,  36  Conn.  86, 
it  was  held  that  a  factory  bell,  imng  in  a  tower  built  upon  the 
factory  to  receive  it,  was  a  part  of  the  realty. 

In  my  judgment,  all  of  the  articles  in  controversy  in  this 
cause  must  be  regarded,  as  between  these  litigants,  under  the 
circumstances  of  this  case,  as  part  of  the  realty. 
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Much  stress  is  laid  by  the  counsel  of  the  receiver,  on  the 
fact  that  in  the  conveyance  of  the  premises  to  the  company 
by  McLoriuan  and  Haines,  a  bill  of  sale  was,  as  appears  from 
the  above-quoted  clause  in  the  deed,  given  for  all  these  articles. 
The  language  of  the  clause  indicates  that  the  bill  of  sale  was 
probably  resorted  to  from  the  doubt  in  the  mind  of  the  con- 
veyancer as  to  the  character  of  the  fixtures,  as  is  evidenced  by 
the  fact  that  he  was  not  satisfied  to  rest  the  conveyance  of  the 
fixtures  on  the  bill  of  sale,  but  refers  to  those  articles  in  the 
deed,  with  the  declaration  that  they  "go  with  the  premises." 
Besides,  the  horizontal  boilers,  admitted  to  be  part  of  the 
realty,  were  part  of  the  articles  mentioned  in  the  bill  of  sale. 

But  the  methods  adopted  by  those  parties  in  making  that 
conveyance,  or  even  their  opinions  in  regard  to  the  character 
of  the  property  in  dispute,  can  have  no  weight  in  this  contro- 
versy, in  which  the  question  is  as  between  mortgagor  and 
mortgagee. 

The  motion  to  dissolve  the  injunction  is  denied,  with  costs. 


Jarman  vs.  Wiswall  and  others.* 

1.  A  mortgagee  who  assigns  the  mortgage  and  guarantees  the  debt,  is  a 
proper  party  in  a  suit  to  foreclose  the  mortgage,  and  a  personal  decree 
may  be  made  against  him  for  any  deficiency. 

2.  That  the  liability  of  snch  guarantor  cannot  take  effect  until  the 
remedy  against  the  mortgagor  shall  have  been  exhausted,  is  no  objection 
to  the  jurisdiction  of  this  court.  The  decree,  in  such  case,  would  be  made 
to  conform  to  the  liability. 

3.  That  the  guarantor  is  liable  at  law,  by  direct  and  express  covenant, 
for  the  payment  of  the  deficiency,  and  his  liability,  therefore,  a  mere  legal 
one,  will  not  deter  the  court,  under  the  statute,  from  exercising  jurisdiction. 

4.  Motion  to  amend  a  final  decree,  to  make  it  personal  against  a  guar- 
antor of  a  mortgage  debt  for  a  deficiency,  refused,  under  the  circumstances 
of  the  case,  where  the  complainant's  remedy  at  law  was  adequate. 


*  Cited  in  Pruden  v.  WiUiains,  11  C.  E.  Gr.  211 ;  Huyler's  Ej^rs  v.  Atwood, 
Id.  506  ;   Oroxvell  v.  Currier,  12  Id.  154. 
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Motion  to  amend  a  final  decree. 

Mr.  G.  P.  Kingsley  and  3Ir.  F.  H.  Teese,  for  complainant. 
Mr.  Williamson,  for  John  Hoey. 

The  Chancelloe. 

The  complainant  applies  to  amend  the  final  decree  in  this 
cause,  by  inserting  therein  a  clause  decreeing  and  enforcing, 
by  execution,  the  personal  liability  of  the  defendant,  John 
Hoey,  for  the  deficiency  between  the  net  proceeds  of  the  sale 
of  the  mortgaged  premises  under  execution  on  the  final 
decree,  and  the  amount  due  the  complainant  on  his  mortgage 
for  principal,  interest,  and  costs.  The  bill  was  filed  against 
Wiswall  and  wife,  and  Hoey,  for  foreclosure  and  sale  of  cer- 
tain mortgaged  premises  in  Monmouth  county.  Hoey  was 
made  a  party  because  he  had  assigned  the  mortgage  to  the 
complainant,  with  (according  to  the  statement  in  the  bill,)  an 
express  guaranty  of  the  payment  of  the  mortgage  at  the  time 
therein  specified,  upon  the  failure  of  Wiswall  to  pay  it.  The 
bill  prayed  a  decree  for  deficiency  against  him.  By  order  of 
August  10th,  1872,  lie  was  required  to  appear,  plead,  demur, 
or  answer,  on  or  before  the  11th  day  of  October  then  next. 
That  order  was  duly  published,  and  by  means  of  the  publi- 
cation a  copy  of  it  reached  hira  in  France,  September  28th, 
1872.  This  was  the  first  knowledge  or  information  he  had 
of  the  existence  of  the  suit.  He  at  once  sent  the  notice  to 
his  solicitors  in  the  city  of  New  York,  with  directions  to  look 
after  the  matter  for  him.  They  received  it  on  the  13th  of 
October,  following,  and  at  once  applied  to  the  complainant's 
solicitor  for  further  time  to  answer,  which  was  refused. 
Interlocutory  decree  by  default,  was  entered  on  the  15th  day 
of  October  and  the  final  decree,  four  days  afterwards.  Hoey's 
solicitor,  very  shortly  after  the  latter  was  entered,  examined 
it,  and  finding  that  it  was  not  personal,  either  as  to  Wiswall 
or  Hoey,  advised  his  client  that  it  was  not  necessary  to  look 
after  the  matter,  further.     The  omission  to  take  a  personal 
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decree  for  deficiency,  is  explained  by  the  complainant's 
solicitor.  His  reason  was  that  he  was  informed  by  counsel 
that  it  was  the  practice  of  the  court  to  allow  an  execution  to 
be  issued  in  such  cases,  in  the  eveut  of  there  being  a  defi- 
ciency, upon  petition  without  notice,  and  that  this  was  the 
usual  method. 

This  application  is  opposed  principally  on  the  ground  that 
the  court  has  no  power  to  make  a  personal  decree  for  defi- 
ciency against  a  mere  guarantor,  and  that  if  it  has  the  power, 
it  will  not  exercise  it,  seeing  that  the  decree  has  been  executed 
by  the  sale  of  the  mortgaged  premises,  and  that  by  the  omis- 
sion of  the  complainant  to  make  the  decree  personal,  Hoey 
has  been  misled  as  to  the  complainant's  intention  with  regard 
to  him,  and  if  the  amendment  applied  for  be  granted,  he  will 
have  thus  been  deprived  of  all  opportunity  for  defence. 

Has  the  court  power,  in  a  suit  for  foreclosure  of  a  mort- 
gage, to  make  a  decree  for  deficiency  against  a  mere  assignor 
of  the  mortgage,  who  has  guaranteed  its  payment  to  the 
complainant? 

It  was  held  in  this  court,  in  Klapioorth  v.  Dressier^  (I860,) 
2  Beas.  62,  that  where  the  grantee  in  a  deed  covenants  with 
the  grantor  to  pay  off  an  encumbrance  subsisting  on  the  prem- 
ises, if  the  grantor  is  personally  liable  for  the  payment  of  the 
encumbrance,  the  grantee,  by  virtue  of  the  agreement,  is  re- 
garded in  equity  as  the  principal  debtor,  and  the  grantor  as  a 
surety  only ;  and  that,  as  a  creditor  is  entitled  to  the  benefit 
of  all  collateral  obligations  for  the  payment  of  the  debt,  which 
a  person  standing  in  the  situation  of  a  surety  for  others  has 
received  for  his  indemnity,  and  to  relieve  him  or  his  property 
from  liability  for  such  payment,  the  holder  of  the  mortgage  is 
entitled  in  equity  to  the  benefit  of  the  purchaser's  obligation, 
and  may  enforce  it  against  the  purchaser  to  the  extent  of  the 
deficiency,  in  a  suit  to  foreclose. 

The  decision  in  that  case  was  put  upon  the  ground  that  the 
complainant  had  no  remedy  whatever,  at  law,  against  the  j)ur- 
chaser,  and  that  the  claim  was  purely  equitable,  and  must  be 
enforced,  if  at  all,  in  a  court  of  equity. 

Vol.  IX.  s 
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At  that  time,  we  had  no  act  on  the  subject.  Subsequently, 
bv  statute,  the  power  of  this  court  over  it  was  recognized  and 
extended. 

By  the  act  of  1866,  [JVlx.  Dig.  119,)*  it  was  enacted  that 
"it  shall  be  lawful  for  the  Chancellor,  in  any  suit  for  the  fore- 
closure or  sale  of  mortgaged  premises,  to  decree  the  payment 
of  any  excess  of  the  mortgage  debt  above  the  net  proceeds  of 
the  sale,  by  any  of  the  parties  to  such  suit  who  may  be  liable, 
either  at  law  or  in  equity,  for  the  payment  of  the  same." 

The  defendant  insists,  that  the  word  "parties  "  in  that  act, 
must  be  construed  to  mean  necessary  parties ;  and  he  further 
insists,  that  a  mere  guarantor  is  not  a  necessary,  nor  even  a 
proper  party  to  a  suit  for  foreclosure. 

I  do  not  think  so.  A  guarantor  in  sucli  case  is  not  a  neces- 
sary party,  but  he  is  a  proper  party.  He  is  interested  in 
the  account  to  be  taken  in  the  suit  of  the  amount  due  on  the 
security,  the  payment  of  which  he  has  guaranteed.  He  is  in- 
terested in  the  judicial  sale  in  which  the  proceedings  may  re- 
sult ;  that  it  shall  be  lawfully  made  and  properly  conducted, 
and  that  the  property  shall  not  be  unnecessarily  sacrificed. 

In  Bristol  v.  Morgan,  3  Edw.  142,  it  was  held  that,  apart 
from  the  statute,  a  mortgagee,  who  assigns  the  mortgage  and 
guarantees  the  principal  and  interest,  is  a  [)roper  party  in  a 
suit  to  foreclose  the  mortgage.  See,  also,  Jones  v.  Stienbergh,  1 
JSarb.  Ch.  250. 

In  Ourtis  v.  Tyler,  9  Paige  432,  the  owner  of  a  mortgage 
assigned  it,  covenanting  with  the  assignee  that  the  amount 
of  the  mortgage  was  due  and  collectible,  and  subsequently 
took  the  bond  of  a  third  person  as  a  further  security  for  the 
amount  due  on  the  mortgage.  It  was  held  that  the  assignee 
of  the  mortgage  was,  in  equity,  entitled  to  the  benefit  of  this 
collateral  bond  fi)r  the  security  of  the  mortgage  debt;  and 
that  in  a  suit  for  the  foreclosure  of  the  mortgage,  the  obligor 
in  such  bond  was  properly  made  a  defendant,  to  enable  the 
complainant  to  obtain    a   decree   against   him  for   the  defi- 

*Rev.,  p.  118,  sec.  76. 
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ciency.  if  the  proceeds  ot"  tlu;  .sale  of  tlie  moi'tgaged  premises 
should  not  be  sufficient  to  pay  the  amount  due  and  the  costs 
of  the  foreclosure. 

This  decision  was  placed  on  the  ground  on  which  the 
decree  in  Klapworth  v.  Dressier  rested,  and  it  was  also  put 
upon  the  equity  of  the  New  York  statute. 

That  statute  authorizes  the  complainant,  when  the  mort- 
gage debt  is  secured  by  the  obligation  or  other  evidence  of 
debt  of  any  other  person  besides  the  mortgagor,  to  make  such 
person  a  party  to  the  bill,  for  the  purpose  of  obtaining  a 
decree  against  him  for  the  deficiency,  if  there  should  be 
any  after  applying  tlie  proceeds  of  the  sale  of  the  mortgaged 
premises  towards  the  satisfaction  of  the  debt  and  costs. 

It  will  be  perceived  that  our  statute  is  quite  as  extensive 
in  its  scope.  It  authorizes  the  court  to  decree  payment  of 
the  deficiency  by  any  of  the  parties  to  the  suit,  who  may  be 
liable  at  law  or  in  equity  for  its  payment.  The  guarantor, 
in  the  case  before  me,  is  liable  at  law  to  the  complainant,  by 
direct  and  express  covenant,  for  the  payment  of  the  deficiency. 
If  his  liability  is  such  that  it  cannot  take  effect  until  the 
remedy  against  the  principal  debtor,  Wiswall,  shall  have 
been  exhausted,  that  is  no  objection  to  the  jurisdiction  of  this 
court.  The  decree  would,  in  such  case,  be  made  to  conform 
to  the  liability. 

In  Luce  V.  Hinds,  Clark  453,  the  guarantor  had  guaran- 
teed the  collection  of  the  mortgage ;  and  it  was  held  that,  in 
a  suit  by  the  assignee  of  the  bond  and  mortgage,  for  the 
foreclosure  of  the  latter,  against  the  mortgagor  and  the 
mortgagee,  who  had,  on  assigning  to  the  plaintiff,  guaranteed, 
as  above  stated,  the  decree  should  be,  first,  for  the  sale  of  the 
mortgaged  premises ;  second,  for  a  personal  decree  against  the 
obligor  for  the  deficiency ;  and,  third,  for  an  execution  against 
the  guarantor  for  any  deficiency  after  the  return  of  the 
execution  against  the  obligor. 

It  is  urged  that  this  court  will  not  take  jurisdiction  of  cases 
of  mere  legal  liability,  like  the  present,  if  they  he  v\M'thin  the 
statute,  because  of  its  unwillingness  to  permit  its  appropriate 
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proceedings  to  be  obstructed  or  embarrassed  by  the  trial  of 
collateral  issues,  which  may  be,  perhaps,  better  disposed  of 
at  law.  This  objection  would  prevent  the  court  from  taking 
jurisdiction  under  the  statute  in  every  case  of  mere  legal 
liability,  and  so  the  object  of  the  legislature  in  enacting  the 
law,  to  promote  promptness,  directness,  and  economy  in  the 
collection  of  mortgage  debts,  would,  to  a  very  great  degree, 
be  frustrated. 

It  appears  that,  in  an  unreported  case,  Kirkpatrick  v.  Jud- 
son,  decided  by  Chancellor  Zabriskie,  October  14th,  1870,  he 
refused,  on  an  ex  parte  application,  to  make  a  personal  decree 
in  a  case  like  the  present;  and  it  is  said  that,  on  the  occasion, 
he  expressed  an  opinion  that  the  act  was  not  intended  to 
extend  the  power  of  the  court  beyond  those  who  were  neces- 
sary parties  to  the  suit.  The  subject,  however,  was  not  before 
him  in  that  case  for  deliberate  judgment.  I  am  not  willing 
to  give  so  restricted  a  construction  to  the  act. 

Whether  the  court  would,  after  a  final  decree  in  a  fore- 
closure case  has  been  executed  by  the  sale  of  the  mortgaged 
premises,  amend  it  by  decreeing  personal  liability  for  defi- 
ciency, in  a  case  where  the  complainant  would  have  no 
remedy  at  law,  it  is  not  necessary  now  to  consider.  In  the 
present  case  the  omission  of  the  personal  decree  was  not  due 
to  inadvertence.  That  subject,  both  as  regarded  Wiswall 
and  Hoey,  was  left  for  further  application  to  the  court. 
Hoey's  solicitor,  failing  in  his  application  to  the  solicitor  of 
the  complainant  for  further  time  to  answer,  examined  the 
final  decree  on  file,  and  finding  that  it  contained  no  personal 
decree  for  deficiency,  concluded  that  the  complainant  had 
abandoned  his  intention  to  take  any,  and  gave  the  suit  no 
further  attention,  advising  his  client  that  it  was  unnecessary 
to  trouble  himself  further  about  it. 

Under  the  circumstances,  the  conclusion  was  not  unreason- 
able. He  had  applied  for  time  to  answer,  thus  indicating  an 
intention  to  put  in  a  defence  to  the  claim  made  in  this  suit 
against  his  client.  The  application  was  refused,  and  the 
decree  almost  immediately  thereafter  entered.     Had  it  fixed 


OCTOBER  TERM,  1873.  273 


Scanlan  i\  Howe  and  Curtis. 

the  personal  liability  of  his  client,  he  might  have  applied  to 
the  court  for  time  to  answer.  Finding  that  it  did  not  do  so, 
he  regarded  and  treated  it  as  a  finality,  and  Hoey  swears  that 
lie  therefore  paid  no  attention  to  the  sale. 

I  am  unwilling  to  exercise  the  power  of  amendment, 
under  such  circumstances,  where  the  complainant's  remedy  at 
law  is  complete.  By  refusing  it,  no  wrong  is  done  to  the 
complainant.  He  is  merely  put  to  his  action  at  law.  It  is 
not  clear  that  by  granting  it,  wrong  would  not  be  done  to  the 
defendant. 

The  motion  is  denied,  with  costs. 


Scanlan  vs.  Howe  and  Curtis. 

1.  A  party  seeking  the  aid  of  this  court  by  injunction  against  an  im- 
portant public  work,  must  be  prompt  in  his  application. 

2.  When  the  complainant  has  been  tardy  in  his  application,  and  the 
party  sought  to  be  enjoined  ha?  made  large  expenditures  of  money,  with 
complainant's  knowledge,  and  without  notice  of  his  alleged  rights,  and  the 
continuance  of  the  injimction  would  entail  serious  loss  and  damage  upon 
innocent  parties,  and  public  inconvenience  would  result  therefrom,  and  the 
complainant  has  his  remedy  at  law,  the  injunction  will  be  dissolved. 


On  motion  to  dissolve  injunction  on  bill  and  answer,  and 
the  affidavits  annexed  thereto. 

Mr.  Williamson,  for  the  motion. 

Mr.  R,  8.  Green,  contra. 

The  Chancellor. 

The  bill  is  filed  to  comj)el  the  specific  performance  by  the 
defendant,  Patrick  Howe,  of  an  alleged  agreement  for  assign- 
ment to  the  complainant  of  a  contract  for  constructing  a 
sewer  in  the  city  of  Elizabeth,  awarded  by  the  corporate 
authorities  of  that  municipality  to  him  and  Dennis  Cun- 
ningham, and  for  an  injunction  against  the  defendant,  John 
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Curtis,  who  claims  to  be  the  owner,  by  assignment,  of  the 
interest  of  Howe  and  Cunningham,  in  the  contract,  to  restrain 
him  from  executing  the  work. 

It  appears  from  the  respective  statements  of  the  bill  and 
answer,  that  the  complainant  and  the  defendant,  Curtis,  bar- 
gained for  the  assignment  at  about  the  same  time;  the 
complainant  with  Howe  alone,  and  Curtis  with  Howe  and 
Cunningliam  together.  The  bill  states,  that  at  the  time  when 
the  complainant  bargained  with  Howe,  Cunningham  had 
assigned  his  interest  to  Howe.  It  further  states,  that  the 
complainant's  purchase  of  the  contract  was  made  on  the  17th 
day  of  May,  1873,  for  the  price  of  $700,  of  which  he  then 
paid  $40  to  Howe,  taking  from  him  a  receipt,  in  which  the 
latter  agreed  to  assign  the  contract  to  him  for  the  considera- 
tion above  mentioned.  Curtis  claims  to  have  purchased  the 
contract  from  Howe  and  Cunningham  at  about  the  same 
time,  for  the  sum  of  $1000.  The  answer  states,  that  when 
the  contract  was  executed,  which  was  on  the  5th  day  of  June, 
1873,  although  it  was  dated  on  the  25th  of  May,  preceding, 
Howe  and  Cunningham  executed  to  him,  under  their  hands 
and  seals,  an  assignment  of  the  contract;  that  this  assign- 
ment was,  on  the  same  day,  filed  with  the  contract,  in  tiie 
office  of  the  city  clerk,  and  that  the  city  authorities  accepted 
him  as  the  assignee  of  the  contract ;  that  on  the  3d  day  of 
November,  1873,  the  street  commissioner  of  the  city  notified 
him  to  proceed  to  execute  the  work,  and  that  he  entered  upon 
the  performance  of  it  accordingly;  that  not  until  after  he 
had  been  engaged  upon  the  work  for  several  days,  and  had 
expended  upwards  of  $10,000  in  procuring  materials  for  it, 
did  he  receive  any  warning  or  notice  whatever  of  the  com- 
plainant's claim,  and  that,  until  then,  November  10th,  1873, 
he  had  no  knowledge,  information,  or  notice  whatever,  that 
the  complainant  claimed  to  be  the  owner  of,  or  interested  in 
the  contract. 

On  the  filing  of  the  bill,  an  injunction  was  granted  re- 
straining Curtis  from  receiving  any  money  from  the  city  on 
account  of  the  contract.  Motion  is  now  made  for  a  dissolu- 
tion of  the  injunction. 
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The  complainant  claims  to  iiuvc  au  equitable  assigumeut 
of  the  contract,  through  and  by  means  of  the  alleged  pur- 
chase from  Howe.  He  says,  in  his  bill,  that  Cunningham 
had  assigned  his  interest  to  Howe.  If  that  was  not  the  fact, 
then  Howe  had  no  authority  to  sell  the  contract  without  the 
consent  or  concurrence  of  Cunningham.  The  statement  of 
tlie  bill  in  this  respect  is  not  verified.  The  only  affidavit 
to  the  bill  is  that  of  the  complainant.  That  does  not  verify 
the  statement  of  the  bill  as  to  the  alleged  assignment  by 
Cunningham  to  Howe,  but  alleges  that  Cunningham  had  sold 
his  interest  to  Howe. 

It  appeal's  by  the  answer,  that  Howe  and  Cunningham 
together  sold  the  contract  to  Curtis,  and  assigned  it  to  him 
accordingly,  and  that,  at  the  time  of  the  bargain  between 
them  and  Curtis,  he,  having  heard  it  stated  that  Cunning- 
ham had  sold,  or  agreed  to  sell  his  interest  in  the  contract 
to  Howe,  talked  tlie  matter  over  with  them,  and  both  of 
them  informed  him  that  there  had  been  "  some  talk  between 
them,  but  that  no  sale  had  been  made,  and  no  money  paid, 
and  that  Cunningham  had  the  same  interest  as  ever  in  the 
contract,  and  was  the  half  owner  thereof." 

Neither  from  the  bill,  nor  the  complainant's  affidavit,  does 
it  appear  that  Curtis  had  any  notice  of  the  complainant's 
claim.  The  bill  is  silent  on  that  head,  except  as  it  charges 
that,  if  Curtis  has  any  interest  in  the  contract,  he  acquired  it 
with  full  knowledge  that  it  had  been  sold  to  the  complain- 
ant, and  of  complainant's  right  therein.  The  language  of 
the  affidavit  is :  "  And  this  deponent  avers  that,  if  said 
Curtis  has  any  interest  in  said  contract,  he  acquired  the  same 
with  full  knowledge  of  this  deponent's  right  to  the  same." 
Neither  bill  nor  affidavit  charges  him  with  any  fraud,  or 
imputes  to  him  any  bad  faith. 

From  the  5th  of  June  to  the  10th  of  November  the  com- 
plainant, although  during  all  that  time  the  assignment  to 
Curtis  was  on  file  in  the  city  clerk's  office  with  the  contract 
itself  under  which  the  complainant  claims,  gave  no  notice 
whatever  to  Curtis  of  his  claim.     Nor  does  he  deny  in  his 
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bill  or  affidavit  that  he  had  during  all  that  time,  as  I  think 
he  must  have  had,  notice  of  the  assignment  to  Curtis.  He 
permitted  the  latter  on  the  faith  of  his  assignment,  which 
was  in  all  respects  regular,  to  expend  a  very  large  sum  of 
money  in  preparation  for  the  work ;  while,  on  the  other  hand, 
although  he  alleges  that  immediately  after  the  sale  by  Howe 
to  him,  he  made  preparations  for  the  performance  of  the 
work,  and  expended  a  "  considerable  "  sum  of  money  in  pur- 
chasing materials,  he  does  not,  either  in  his  bill  or  affidavit, 
state  the  amount  of  the  expenditure,  even  proximately,  and 
it  is  impossible  to  determine  from  his  general  statement  on 
that  head  to  what  extent  his  pi-eparation  proceeded. 

It  appears  by  the  bill,  that  after  the  contract  was  signed, 
and  as  he  says,  on  the  3(1  day  of  June,  1873,  he  tendered  to 
Howe  the  balance  of  the  $700  and  demanded  an  assignment 
of  the  contract,  and  that  Howe  refused  to  take  the  money  or 
execute  an  assignment.  Yet  he  took  no  action  whatever  to 
secure  or  enforce  his  rights  in  the  premises  until  the  filing  of 
the  bill,  more  than  five  months  afterwards.  He  does  not 
appear  even  to  have  notified  the  city  of  his  claim.  Curtis, 
■whom  he  has  thus  permitted,  without  notice  or  remonstrance 
on  his  part,  to  expend  his  money  iu  prosecuting  the  work, 
will,  if  the  interdict  of  this  court  be  continued  in  force,  be 
compelled  to  stop  the  work  for  want  of  funds.  It  appears 
by  the  answer,  that  at  his  contract  price  he  has  done  $3000 
worth  of  it,  and  has  on  hand  about  $12,000  worth  of  mate- 
rials he  has  bought  for  it.  To  continue  the  injunction  will 
not  only  inflict  great  injury  on  Curtis,  who  appears  to  be  an 
entirely  iimocent  party,  but  will  do  harm  to  the  public  in 
putting  a  stop  to  a  very  important  work.  There  appears  to 
be  no  good  reason  why,  under  the  circumstances  of  the  case, 
either  Curtis  or  the  city  siiould  be  obstructed  or  interfered 
with  in  the  premises.  Up  to  this  time  the  work  has  been 
carried  on,  the  injunction  merely  prohibiting  Curtis  from 
receiving  pay  on  account  of  it.  A  continuance  of  this  pro- 
hibition will  compel  him  to  abandon  it.  The  complainant's 
case  does  not  appear  to  be  such  as  to  justify  the  court  in  in- 
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flicting  this  injury.  It  is  not  out  of  place  to  observe  that 
neither  the  city  nor  Cunningham  is  made  a  party  to  this  suit, 
although  the  interest  of  both  in  the  controversy  is  manifest. 

The  complainant  has  a  remedy  at  law.  He  alleges  that  it 
is  not  adequate.  If  it  is  not,  it  must  be  because  of  the  want 
of  pecuniary  responsibility  on  the  part  of  Howe.  But  this  is 
not  alleged.  The  defendant,  Curtis,  has  answered  all  the 
equity  of  the  bill.  Under  the  circumstances  of  this  case, 
especially  taking  into  consideration  the  complainant's  tardi- 
ness in  invoking  the  aid  of  this  court  for  the  protection  and 
enforcement  of  his  rights,  and  his  omission  to  give  notice  of 
his  claim  to  the  innocent  parties  who  are  to  suffer  by  the 
continuance  of  this  injunction,  it  is  more  equitable  to  deny 
him  the  aid  of  injunction,  than  to  subject  them  to  the  serious 
loss  and  damage  which  the  continuance  of  the  interdict  will 
occasion.  The  court  in  such  cases  as  this,  will  weigh  the 
comparative  advantages  and  disadvantages  of  the  injunction 
to  the  parties.  Furman  v.  Clark,  3  StocM.  135;  Toirey  v. 
a  &  A.  R.  R.  Co.,  3  a  E.  Green  293 ;  Highie  &  Riggs  v. 
C.  &  A.  R.  R.  Co.,  5  C.  E.  Gi-een  435 ;  M.  <Sc  E.  R.  R.  Co. 
V.  Prudden,  Id.  530. 

The  injunction  will  be  dissolved,  with  costs. 


Macknet's  Executoes  vs.  Macknet  and  others.* 

1.  A  legacy  of  $500  to  the  testator's  wife,  to  pay  for  mourning  apparel 
for  herself  and  an  infant  daughter,  (which  was  part  of  a  provision  made 
for  the  wife  in  lieu  of  dower,)  lapsed  by  reason  of  the  wife's  refusal  to 
accept  the  provision.  Held,  that  the  execvitors  must  retain  half  of  it  in 
trust  for  the  infant,  the  other  half  to  go  into  the  residue. 

2.  Testator  gave  to  his  wife  as  part  of  a  provision  made  for  her  in  lien 
of  dower,  the  use  of  a  house  and  lot  or  the  rents  thereof,  and  also  the 
income  of  certain  bonds  and  stocks  during  her  life,  or  until  marriage,  and 
after  her  decease  or  marriage,  to  an  infant  daughter.  The  wife  refused 
the  provision  in  lieu  of  dower.  Held,  that  no  disposition  whatever  of 
such  interest  of  the  widow  in  his  estate  having  been  made  by  testator  in 

*  S.  a,  11  C.  E.  O.  258 ;  2  Stew.  55.     Cited  in  Thornton  v.  Roberts,  3 

Stew.  477. 
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the  event  of  her  refusal  to  accept  the  provision  in  lieu  of  dower,  the  devise 
and  bequest  vested  in  the  daughter,  in  possession,  immediately  upon  testa- 
tor's death.  The  income  of  the  securities  to  be  held  by  the  executors  for 
accumulation,  and  the  real  estate  in  trust,  subject  to  any  assignment 
thereof  to  the  widow  as  part  of  her  dower. 

3.  If  an  estate  is  devised  charged  with  legacies,  and  the  legacies  fail, 
the  devisees  shall  have  the  benefit  of  it  and  take  the  estate. 

4.  Whether  the  failure  of  an  intervening  estate  in  the  case  of  a  devise, 
goes  to  the  benefit  of  the  heir  or  of  the  devisee  of  the  residue,  is  to  be 
determined  by  the  intention  of  the  testator,  whether  the  intervening  estate 
was  regarded  as  an  exception  to  the  general  devise  of  the  residue,  or  a--<  a 
charge  upon  the  estate. 

5.  Where  a  testator  has  in  eflPect  charged  upon  a  particular  share  of  the 
estate  a  provision  made  for  his  widow  in  lieu  of  dower,  and  it  was  his 
intention  so  to  do,  and  the  widow  refuses  to  accept  such  provision,  the  pro- 
vision goes  to  tlie  benefit  of  the  share  of  the  estate  so  charged,  and  will  not 
fall  into  the  residue. 

6.  A  direction  that  the  executors  shall  pay  taxes,  insurance,  and  repairs 
upon  premises  devised  to  the  use  of  testator's  widow  for  life,  (being  part 
of  a  provision  in  lieu  of  dower,)  and  afterwards  to  a  daughter  for  life,  is 
not  concluded  by  the  refusal  of  the  widow  to  accept  the  provision  made 
for  her,  but  enures  to  the  benefit  of  the  daughter. 

7.  Under  a  devise  to  one  and  the  children  of  another,  the  devisees  all 
take  per  capita,  and  not  per  stirpes,  unless  a  contrary  intention  clearly 
appears  from  other  provisions  or  expressions  of  the  will. 

8.  A  direction  that  during  the  minority  of  a  daughter  of  the  testator, 
the  income  of  the  estate  which  he  bequeathed  to  lier  be  paid  to  her  mother 
for  the  support,  maintenance,  and  education  of  the  daughter,  constitutes 
the  mother  testamentary  guardian,  and  entitles  her  to  receive  the  income. 
Such  right  is  not  forfeited  by  the  fact  that  the  mother  refused  to  accept  a 
provision  made  for  her  by  testator  in  lieu  of  dower,  and  that  by  being 
permitted  to  receive  the  income  she  may  reap  some  incidental  benefit 
therefrom. 

9.  But  the  inciime  from  bonds  and  securities  which  formed  part  of  the 
provision  in  lieu  of  dower,  and  which  were  charged  upon  such  infant's 
share  of  the  estate,  must  not  be  paid  to  the  mother,  but  be  held  by  the 
executors  for  accumulation  for  tlie  infant. 

10.  The  principal  of  the  infant  daughter's  share  in  testator's  estate,  must 
be  held  by  the  executors  during  her  minority. 

Oil  bill  and  answer. 

3Ir.  J.  W.  Taylor,  for  complainants. 
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Mr.  C.  8.  Titsworth,  for  defendants. 

The  Chancellor. 

Charles  S.  Macknet,  late  of  the  city  of  Newark,  in  this 
state,  by  his  last  will  and  testament,  dated  December  4th, 
1871,  devised,  bequeathed,  and  directed,  among  other  things, 
as  follows : 

Fh'st.  I  do  order  all  my  just  debts  and  funeral  expenses  to 
be  paid  by  my  executors,  hereinafter  named,  as  soon  as  con- 
veniently can  be  done  after  my  decease. 

Second.  I  give  and  bequeath  unto  my  beloved  wife  Mary, 
the  sum  of  $500,  the  same  to  be  paid  to  her  by  my  executors 
within  a  reasonable  time  after  my  decease,  for  the  benefit  of 
herself  and  my  daughter  Hattie,  to  pay  for  mourning  apparel, 
&c.  I  also  give  to  my  said  wife  Mary,  the  proceeds  of  a 
policy  of  insurance  on  my  life,  issued  by  the  Newark  Mutual 
Benefit  Life  Insurance  Company,  for  $2000,  which  policy  is 
No.  19,499. 

TJiird.  I  give  and  bequeath  to  my  executors,  hereinafter 
named,  ray  houses  and  lots  on  the  north  side  of  East  Kinney 
street,  and  now  designated  by  the  Nos.  38  and  42,  to  have 
and  to  hold  the  same  in  trust  for  the  following  uses  and 
purposes,  to  wit :  1st.  To  permit  my  said  wife  Mary  to  use 
and  occupy  the  said  house  and  lot  No.  38 ;  or  if  she  does  not 
wish  to  occupy  the  same,  then  to  receive  and  enjoy  the  rents 
of  the  same,  for  and  during  the  term  of  her  natural  life,  or 
so  long  as  she  shall  remain  my  widow,  unmarried  ;  and  after 
her  decease  or  marriage,  to  permit  my  daughter  Hattie  to 
use  and  occupy,  or  enjoy  the  rents  of  the  same,  for  and 
during  the  term  of  her  natural  life  ;  and  at  the  deatli  of  my 
said  daughter  Hattie,  to  convey  the  said  house  and  lot  to  her 
children ;  or  if  it  shall  be  deemed  more  desirable  by  my 
executors,  and  for  the  interest  of  her  said  children,  then  to 
sell  the  said  house  and  lot,  and  divide  the  proceeds  thereof 
among  said  children,  share  and  share  alike.  But  if  the  said 
Hattie  shall  die  without  issue  her  surviving,  then  I  direct 
my   said    executors   to   sell   the   said    house   and    lot,   and 
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distribute  the  proceeds  thereof  among  my  heirs,  according  to 
the  laws  of  the  State  of  New  Jersey  respecting  intestate  estates. 
2d.  To  permit  my  daughter  Caroline  to  use  and  occupy  the 
liouse  and  lot  designated  by  the  No.  42,  East  Kinney  street; 
or  should  she  not  wish  to  occupy  the  same,  then  to  have  and 
enjoy  the  rents  of  the  same,  for  and  during  the  term  of  her 
natural  life,  and  after  her  death,  to  convey  the  same  to  her 
children ;  or  if  it  shall  be  deemed  more  desirable  by  my 
executors,  and  for  the  interest  of  said  children,  then  to  sell 
the  said  house  and  lot,  and  divide  the  proceeds  thereof  among 
said  children,  share  and  share  alike.  But  should  the  said 
Caroline  die  without  issue  her  surviving,  then  I  direct  my 
said  executors  to  sell  and  convey  the  said  house  and  lot,  and 
distribute  the  proceeds  thereof  among  my  heirs,  according  to 
the  laws  of  the  State  of  New  Jersey  respecting  intestate 
estates. 

Fourth.  I  direct,  and  hereby  empower  ray  said  executors 
to  sell  and  convey  ray  house  and  lot  now  designated  as  No. 
40  East  Kinney  street,  being  the  middle  house  of  the  block 
of  three  owned  by  me,  for  the  benefit  of  my  estate,  and  for 
which  purpose  I  hereby  vest  them  with  the  fee  of  the  same, 
the  proceeds  of  which  are  to  constitute  a  part  of  the  residue 
of  my  estate. 

Fifth.  I  give  and  bequeath  unto  my  said  executors  $4000, 
in  bonds  of  the  United  States,  bearing  interest  at  the  rate  of 
six  per  cent,  per  annum,  or  in  such  other  bonds  as  I  may 
have  at  the  time  of  my  decease;  also,  forty  shares  of  the 
capital  stock  of  the  Morris  and  Essex  Railroad  Company; 
also,  twenty  shares  of  the  capital  stock  of  the  National  State 
Bank  of  Newark  ;  and  also,  twenty  shares  of  the  capital  stock 
of  the  Newark  National  Banking  Company,  to  have  and  to 
hold  the  same  in  trust  for  the  uses  and  purposes  following, 
viz. :  1st.  To  collect  the  interest,  dividends,  and  income 
from  said  bonds  and  stocks,  and  from  the  same  to  pay  all 
expenses  incident  to  the  maintenance  of  the  said  house  and 
lot,  the  use  of  which  I  have  hereinbefore  given  to  my  wife 
Mary  and  daughter  Hattie,  such  as  taxes,  assessments,  insur- 
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auce,  and  repairs ;  and,  2d.  To  pay  the  balance  of  said  inter- 
est, dividends,  and  income  to  my  said  wife  Mary,  during  her 
natural  life ;  and  after  her  death,  to  set  off  the  said  bonds 
and  stocks  to  my  daughter  Hattie,  or  to  her  heirs.  If  the 
said  Hattie  shall  die  without  issue,  her  surviving,  or  children 
of  such  issue,  then  said  bonds  and  stocks  shall  revert  to  my 
estate,  and  be  distributed  among  my  heirs  in  the  manner 
provided  by  the  laws  of  New  Jersey  respecting  intestate 
estates. 

Sixth.  I  give  and  bequeath  unto  my  said  executors  $4000, 
in  bonds  of  the  United  States,  bearing  interest  at  the  rate  of 
six  per  cent,  per  annum,  or  in  such  other  bonds  as  I  may 
have  at  the  time  of  my  decease ;  also  forty  shares  of  the  cap- 
ital stock  of  the  Morris  and  Essex  Railroad  Company,  also 
twenty  shares  of  the  capital  stock  of  the  National  State  Bank 
of  Newark,  and  twenty  shares  of  the  capital  stock  of  the  New- 
ark National  Banking  Company,  to  have  and  to  hold  the 
same  in  trust  for  the  uses  and  purposes  following,  viz. :  1st. 
To  collect  the  interest,  dividends,  and  income  from  said  bonds 
and  stocks,  and  from  the  same  to  pay  all  expenses  incident  to 
the  maintenance  of  the  said  house  and  lot,  the  use  of  which 
I  iiave  hereinbefore  given  to  my  daughter  Caroline,  such  as 
taxes,  assessments,  insurance,  and  repairs;  and,  2d.  To  j)ay 
the  balance  of  said  interest,  dividends,  and  income,  to  my 
said  daughter  Caroline  during  her  natural  life,  and  upon  her 
separate  individual  receipt;  and  after  iier  death  to  set  off  the 
said  bonds  and  stocks  to  her  children,  or  their  heirs.  If  the 
said  Caroline  shall  die  without  issue  her  surviving,  or  chil- 
dren of  such  issue,  then  said  bonds  and  stocks  shall  revert  to 
my  estate  and  be  distributed  among  my  heirs  in  the  manner 
provided  by  the  laws  of  the  State  of  New  Jersey  respecting 
intestate  estates. 

Seventh.  I  give  and  bequeath  to  my  wife  Mary,  and  my 
daughter  Caroline,  hoasehold  furniture  in  my  possession  to 
the  value  of  $600  each,  to  be  selected  by  them  at  an  appraised 
value  as  follows:  my  wife  shall  select  one  article  of  furniture 
and  said  daughter  Caroline  one  article,  and  so  on  alternately 
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until  each  shall  have  selected  the  full  amount  of  $600,  which 
I  give  to  them  respectively,  absolutely. 

Eighth.  I  give  and  bequeath  to  my  said  wife  Mary  $500, 
to  be  held  in  trust  for  the  use  of  her  sou  George  Sherwood; 
the  same  to  be  paid  to  her  within  six  months  after  my  decease, 
and  the  interest  of  which  I  direct  shall  be  paid  by  her  for 
the  support  of  her  said  son  George  Sherwood  during  his 
natural  life,  and  after  the  death  of  the  said  George,  the  said 
principal  sum  of  $500  shall  be  paid  to  my  daughter  Hattie, 
or  her  heirs. 

Ninth.  All  the  provisions  in  this  my  will  made  for  the 
benefit  of  my  wife  and  her  said  son  George,  are  to  be  in  lieu 
and  satisfaction  of  her  right  of  dower,  and  all  other  interest 
she  may  have  in  my  estate ;  her  acceptance  of  said  provisions 
to  be  determined  by  a  relinquishment  by  her  to  be  made  in 
writing,  of  such  dower  and  interest,  within  three  months  after 
my  decease. 

Tenth.  I  give  and  bequeath  to  my  daughter  Caroline  $300 
in  cash  ;  also  the  further  sum  of  $100  in  place  and  in  lieu  of 
her  piano-forte ;  also,  one-half  of  the  silver  and  one-half  of 
the  silver-plated  ware  I  may  have  at  the  time  of  my  decease ; 
the  remaining  half  of  said  silver  and  silver-plated  ware  and 
also  the  said  piano-forte,  formerly  Caroline's,  I  give  and 
bequeath  to  my  daughter  Hattie. 

Eleventh.  I  give  and  bequeath  unto  my  son  Theodore,  the 
use  of  my  homestead.  No.  993  Broad  street,  in  the  city  of 
Newark,  said  use  to  commence  in  one  year  after  the  first  day 
of  April  following  my  decease,  my  w^idow  to  have  the  privi- 
lege to  occupy  said  homestead  for  one  year  following  the  first 
«»f  April  after  my  decease,  if  she  shall  so  desire;  said  home- 
stead comprising  sixty-two  feet  on  Broad  street,  and  ninety- 
two  feet  on  Church  street,  with  all  the  buildings  on  said  land; 
said  use  of  said  homestead  to  my  said  son  Theodore,  to  be  for 
the  term  of  his  natural  life,  and  subject  to  the  following  con- 
ditions and  reservations,  that  is  to  say :  that  my  said  son 
Theodore  shall  permit  his  sister  Caroline  to  reside  with  him 
and  to  have  the  full  use  and  enjoyment,  for  her  sole  use,  if 
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she  so  desires,  of  the  two  south  rooms  on  the  second  floor, 
free  of  expense  for  board  or  rent,  so  long  as  she  remains 
unmarried  or  is  a  widow,  and  reserving  the  use  of  the  back 
room  to  Mrs.  Elizabeth  Xutman,  just  as  she  now  uses  the 
same,  for  and  during  her  natural  life.  The  said  premises 
sliall  not  at  any  time  be  liable  or  made  subject  to  payment  of 
any  debts  or  liabilities  of  my  said  son  Theodore.  And  upon 
the  death  of  my  said  son  Theodore,  I  do  authorize  and  em- 
power my  surviving  executor,  or  whoever  may  represent  my 
estate,  to  sell  and  convey  the  said  homestead  premises,  and  to 
divide  tiie  proceeds  of  said  sale  or  sales  among  my  children, 
and  the  children  of  ray  son  Theodore,  each  to  have  an  equal 
share  or  part  thereof.  If,  at  any  time,  it  shall  be  deemed 
expedient  by  my  executors,  or  the  survivor  of  them,  and  for 
the  interest  of  my  estate,  to  sell  so  much  of  the  said  home- 
stead property  as  fronts  on  Church  street  and  extending  back 
in  depth  not  more  than  one  hundred  and  twenty-seven  feet,  I 
do  authorize  and  empower  them  or  him  so  to  do ;  the  pro- 
ceeds of  such  sale  or  sales  to  go  to  and  form  a  part  of  my 
residuary  estate. 

Twelfth.  I  give  and  bequeath  unto  my  son  Theodore  a  bond 
and  mortgage  for  $5000  upon  the  store  and  premises  formerly 
No.  305  Broad  street,  now  No.  796  Broad  street,  in  the  city 
of  Newark.  This  bequest  is  upon  the  condition  that  he  pay 
my  part  of  a  certain  bond  and  mortgage,  dated  August  27th, 
1852,  given  by  me  and  Orson  Wilson  to  the  Mutual  Benefit 
Life  Insurance  Company,  upon  the  same  premises,  and  saves 
my  estate  harmless  and  discharged  from  the  payment  of  any 
part  thereof,  and  all  loss  by  reason  thereof.  I  also  give  to 
him  his  note  which  I  now  hold,  dated  January  1st,  1856,  for 
§13,050.  I  also  give  and  bequeath  to  him  twenty  shares  of - 
the  capital  stock  of  the  New  Jersey  Railroad  and  Transporta- 
tion Company  ;  twenty  shares  of  the  capital  stock  of  the 
National  State  Bank,  Newark  ;  twenty  shares  of  the  capital 
stock  of  the  Newark  Banking  Company ;  twenty  shares  of 
the  capital  stock  of  the  Essex  County  National  Bank,  and 
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twenty  shares  of  the  capital  stock  of  the  Morris  and  Essex 
Railroad  Company. 

Eighteenth.  I  give  and  bequeath  to  my  executors  the  sum 
of  $4000,  in  bonds  of  the  United  States  or  such  other  bonds 
as  I  may  have  at  my  decease,  to  be  by  them  held  in  trust 
during  the  lifetime  of  Mrs.  Elizabeth  Nutman,  my  late  wife's 
mother,  the  interest  and  income  of  which  during  said  period, 
or  so  much  thereof  as  may  be  necessary,  I  direct  shall  be 
appropriated  to  the  comfortable  support  of  said  Elizabeth 
Nutman  while  she  lives.  My  will  is  that  the  said  Mrs. 
Nutman  shall  remain  in  and  occupy  the  room  in  my  house 
that  she  now  does,  during  her  life,  if  she  so  desires.  After 
the  decease  of  the  said  Mrs.  Nutman,  I  direct  the  said  bonds, 
or  upon  a  sale  of  them,  the  proceeds  of  the  same,  to  be  dis- 
tributed to  my  three  children,  Theodore,  Caroline,  and  Hattie, 
each  to  have  an  equal  part  thereof ;  and  should  either  of  my 
said  children  just  named  have  died  at  that  time  leaving  issue 
him  or  her  surviving,  the  share  of  such  decedent  shall  be  dis- 
tributed to  such  issue  in  equal  parts. 

Twentieth.  I  give  and  bequeath  my  pew,  No.  94,  old  num- 
ber, and  now  No.  101,  in  the  north  aisle  of  the  First  Presby- 
terian Church,  in  the  city  of  Newark,  to  my  daughter  Hattie 
and  her  heirs  and  assigns,  reserving  to  her  mother  the  privi- 
lege to  occupy  the  same  during  her  lifetime. 

Twenty-third.  All  the  rest,  residue  and  remainder  of  my 
estate,  both  real  and  personal,  I  give,  devise,  and  bequeath 
as  follows :  one  part  thereof  to  my  son  Theodore,  and 
to  his  heirs  and  assigns ;  one  other  part  thereof  to  my 
daughter  Hattie,  and  to  her  heirs  and  assigns ;  and  the 
other  remaining  part  to  my  executors,  in  trust  for  the 
use  of  my  daughter  Caroline,  during  her  natural  life,  the 
int'ome  of  said  part  to  be  paid  to  my  said  daughter 
Caroline,  upon  her  separate  individual  receipt ;  and  after 
her  death,  the  principal  of  said  part  is  to  be  distributed 
among  her  children,  if  any  shall  her  survive.  If  she  shall 
leave  no  child  or  children  surviving,  or  issue  of  such  child 
or  children,  who  shall   likewise  be  entitled,  then  said   part 
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shall  go  to  my  son  Theodore  and  daughter  Hattie,  their  heirs 
and  assigns;  the  said  Theodore  and  his  heirs  to  take  one 
part  thereof,  and  said  Hattie  and  her  heirs  to  take  the  other 
part.  And  for  the  purpose  of  the  distribution  of  said  residue, 
I  do  hereby  authorize  and  empower  my  said  executors,  or  the 
survivor  of  them,  to  sell  and  convey  all  or  any  part  of  the  real 
estate  of  which  I  shall  die  seized  or  possessed,  except  such  parts 
thereof  as  I  have  iiereinbefore  specifically  devised,  in  trust  or 
otherwise,  upon  such  terms  and  in  such  manner  as  they  shall 
think  best ;  and  the  receipt  of  said  executors,  for  the  purchase 
money  for  said  lands,  shall  be  a  sufficient  discharge  to  the 
purchaser  or  purchasers  thereof. 

Twenty-fourth.  My  will  is,  and  I  do  direct,  that  during  the 
minority  of  my  daughter  Hattie,  the  income  of  the  estate 
which  I  have  hereinbefore  bequeathed  to  her  and  to  her  use, 
shall  be  paid  to  her  mother,  (she  remaining  my  widow, 
unmarried,)  for  the  support,  maintenance,  and  education  of 
said  daughter ;  and  in  case  of  the  death  of  her  said  mother, 
or  her  marriage,  then  so  much  of  said  income  as  may  be 
necessary  for  the  liberal  support  and  education  of  said 
daughter  Hattie,  shall  be  paid  by  said  executors,  who,  in 
case  of  the  death  or  marriage  of  my  said  wife  Mary,  I  appoint 
to  be  the  guardians  of  said  Hattie.  I  also  direct  that  the 
income  of  the  stocks  and  bonds  which  I  have  directed  to  be 
paid  to  my  wife  and  daughter  Caroline,  shall  be  paid  half 
yearly,  as,  also,  the  same  directed  to  be  paid  for  the  support 
and  education  of  my  daughter  Hattie. 

The  bill  is  filed  for  a  construction  of  the  will,  and  to  settle 
certain  questions  which  have  arisen  by  reason  of  the  refusal 
of  the  widow  to  accept  the  provision  made  for  her  in  lieu  of 
her  dower ;  and  the  parties  ask  the  advice  and  direction  of  the 
court,  accordingly,  in  the  following  particulars  : 

1.  In  respect  to  the  disposal  to  be  made  by  the  com- 
plainants of  the  bequest  of  $500,  directed  by  the  second 
section  of  said  will  to  be  paid  to  the  widow  of  said  testator, 
for  the  benefit  of  said  widow  and  her  daughter  Hattie,  and 
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whether  the  whole  or  any  part  thereof,  and  if  only  a  part, 
what  part  thereof,  falls  into  the  residue  of  the  estate  of  the 
testator. 

2.  In  respect  to  the  use,  rents,  and  profits  of  said  prem- 
ises, No.  38  East  Kinuey  street,  prior  to  the  death  or  re-mar- 
riage of  the  said  Mary  H.  Macknet,  and  whether  the  same 
are,  during  that  interval,  to  be  had,  received,  and  enjoyed  by 
the  said  Hattie,  or  by  the  complainants,  and  if  by  the  com- 
plainants, for  what  purpose,  and  upon  what  trusts,  and  what 
disposal  they  are  to  make  thereof,  and  whether  the  same  will 
fall  into  the  residue  of  said  estate. 

3.  In  respect  to  the  balance  of  said  interest,  dividends, 
and  income  mentioned  in  section  five  of  said  will,  and  when 
they  are  to  be  paid,  for  what  purpose  applied,  and  how 
disposed  of  during  the  natural  life  of  the  said  Mary  H. 
Macknet. 

4.  Whether,  under  the  fifth  and  sixth  clauses  of  said  will, 
the  complainants  would  be  required  to  pay,  from  the  income 
therein  provided,  for  the  expenses  incident  to  the  maintenance 
of  such  portion  or  portions  of  the  premises  therein  referred  to 
as  might  be  as-igued  to  the  widow  for  dower,  and  while  her 
estate  in  dower  therein  continued,  that  is  to  say,  such  expenses 
as  taxes,  assessments,  insurance,  and  repairs  in  said  clauses  or 
sections  provided  for. 

5.  Whether  the  bequest  of  $500,  in  the  eighth  section  of 
said  will  mentioned,  is  annulled,  and  goes  into  the  residue  of 
the  estate  of  said  testator,  by  reason  of  the  renunciation  by 
the  said  Mary  H.  Macknet  of  the  provisions  of  said  will ; 
and  if  the  said  bequest  does  not  fall  into  the  residue,  to  whom 
the  interest  thereof  is  to  be  paid,  prior  to  the  death  of  said 
George  Sherwood. 

6.  Whether  or  not,  under  the  eleventh  section  of  said  will, 
the  share  of  each  of  said  Theodore  Macknet's  children  is  equal 
to  the  share  of  each  of  the  said  testator's  children,  in  the 
proceeds  of  the  said  homestead  premises. 

7.  Whether,  under  the  twenty-fourth  section  of  said  will, 
the  entire  income  of  the  estate  given  to,  or  for  the  use  of 
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Hattie,  is  to  be  paid  to  the  said  Mary  H.  Maeknet,  or  only 
sucli  part  thereof  as  may  be  needed  for  the  support,  mainte- 
nance, and  education  of  said  Hattie,  duriug  the  life  or 
wido\vh(jod  of  the  said  Mary  H.  Macknel ;  and  if  the  whole 
of  said  inccjnie  is  to  be  paid  to  the  said  Mary  H.  Maeknet, 
during  said  period,  for  what  or  whose  use  the  portion  thereof 
unneeded  or  unapplied  for,  for  such  support,  maintenance,  and 
education  of  said  Hattie,  is  to  be  held  by  the  said  Mary  H. 
Maeknet,  and  what  disposal  thereof  should  be  made  by  her ; 
and  if  the  complainants,  during  that  interval  or  period,  are 
to  pay  from  said  income  only  such  portion  thereof  as  may  be 
needed  for  such  support,  maintenance,  and  education  of  said 
Hattie,  for  what  or  whose  use  they  are  to  hold  the  residue 
thereof,  and  how  the  same  is  to  be  disposed  of  by  them. 

8.  Whether  your  orators  are  to  hold  the  principal  of 
Hattie's  share  in  said  estate,  during  her  minority. 

The  testator  died  January  29th,  1872,  leaving  a  widow, 
two  children,  a  son  and  daughter,  (Theodore  and  Caroline, 
adults,  the  issue  of  a  former  marriage),  and  a  daughter, 
Hattie,  an  infant  of  about  seven  years  old,  by  his  last  wife. 
His  estate  is  estimated  at  about  half  a  million  of  dollars. 

June  11th,  1872,  the  widow  filed  in  the  surrogate's  office 
of  Essex  county,  her  dissent  to  receive  any  devise,  bequest, 
or  legacy  given  to  her  by  the  will,  in  satisfaction  and  bar  of 
her  dower,  and  did  thereby  refuse  to  receive  the  same.  The 
provision  made  in  the  will  for  her,  in  lieu  of  her  dower,  has 
therefore  failed,  because  of  her  election  not  to  receive  it ;  or, 
(to  state  it  differently,)  because  of  her  refusal  to  fulfill  the 
condition  precedent,  (that  she  should  relinquish  her  dower 
within  three  months  after  testator's  death,)  on  which  it  was 
made. 

In  passing  upon  the  questions  submitted  in  this  cause,  it  is 
important  to  consider  the  provisions  which  the  testator  made 
for  his  two  daughters. 

To  Caroline,  he  gave  the  use,  for  her  life,  with  remainder 
to  her  children,  of  the  house  and  lot  No.  42  East  Kinney 
street;  the   benefit  of  the   following  securities:     $4000   in 
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United  States  six  per  cent,  bonds,  or  in  such  other  bonds  as 
he  should  have  at  his  decease ;  forty  shares  of  the  stock  of 
The  Morris  and  Essex  Railroad  Company ;  twenty  shares  of 
the  stock  of  The  National  State  Bank  at  Newark,  and  twenty 
shares  of  the  stock  of  The  National  Newark  Banking  Com- 
pany; the  interest,  income,  and  dividends  to  be  applied,  so 
far  as  necessary,  to  keeping  up  the  premises  No.  42  East 
Kinney  street,  paying  taxes,  assessments,  insurance,  repairs, 
&c.,  and  the  rest  to  her  use  for  life,  and  the  securities, 
at  her  death,  to  go  to  her  children ;  household  furniture  to 
the  value  of  $600;  $300  in  cash;  $100  in  place  of  her 
piano-forte,  given  by  the  will  to  her  sister  Hattie ;  half  of 
his  silver,  and  half  of  his  silver  plated  ware  ;  the  right  to 
reside  in  his  son's  family,  in  the  homestead,  and  to  have  two 
rooms  on  the  second  floor  of  the  house,  free  of  charge  for 
board  or  rent,  so  long  as  she  remains  unmarried,  or  may  be  a 
widow ;  an  equal  share  with  Hattie  in  the  proceeds  (to  be 
divided  between  them  and  Theodore's  children)  of  the  sale 
of  tiie  homestead,  after  Theodore's  death  ;  an  equal  share 
with  Theodore  and  Hattie  in  the  division  of  the  $4000  set 
apart  for  the  benefit  of  Mrs.  Nutman  during  her  life,  and 
the  use  for  life  of  an  equal  third  of  the  residue  of  the  estate, 
with  remainder  to  her  children. 

To  Hattie,  the  will  gives,  after  the  death  or  re-raarriage  of 
her  mother,  the  use  for  life,  with  remainder  to  her  children, 
of  the  house  and  lot  No.  38  East  Kinney  street ;  the  interest, 
dividends,  and  income  after  her  mother's  death  of  the  follow- 
ing securities :  $4000  in  six  per  cent,  bonds  of  the  United 
States,  or  such  other  bonds  as  the  testator  should  have  at  his 
decease ;  forty  shares  of  the  stock  of  The  Morris  and  Essex 
Railroad  Company ;  twenty  shares  of  the  stock  of  The  Na- 
tional State  Bank  at  Newark ;  twenty  shares  of  the  stock  of 
The  National  Banking  Company ;  the  interest,  income,  and 
dividends  thereof  to  be  applied,  so  far  as  necessary,  to  the 
keeping  up  of  the  premises.  No.  38  East  Kinney  street,  pay- 
ing taxes,  assessments,  insurance,  repairs,  &c.,  and  the  rest, 
after  her  mother's  death,  to  be  paid  to  Hattie  for  life,  and  the 


OCTOBER   TERM,  1873.  289 


Macknet's  Executors  v.  Macknet. 


securities,  at  her  death,  to  go  to  her  children  ;  half  of  the  tes- 
tator's silver  aud  silver-plated  ware ;  the  piano  forte  above 
alluded  to;  an  equal  share  with  Caroliue  in  the  proceeds  of 
the  sale  of  the  homestead,  after  the  death  of  Theodore ;  an 
equal  share  with  Caroline  and  Theodore  in  the  securities  or 
the  proceeds  of  the  sale  thereof,  set  apart  to  the  benefit  of 
Mrs.  Nutman  for  her  life ;  the  sum  of  §500,  the  interest  of 
which  is  given  to  George  Sherwood  for  life ;  the  testator's 
l)ew  in  ihe  First  Presbyterian  Church,  in  Newark,  reserving 
to  her  mother  the  privilege  of  occupying  it  during  the  latter's 
life ;  an  equal  share  with  Caroline  and  Theodore  in  the  residue 
of  the  estate,  and  an  interest  in  the  bequest  of  1^500  to  her 
mother  for  mourning  apparel. 

From  this  statement  of  the  provision  made  in  the  will  for 
the  two  daughters,  it  will  appear  that  the  testator  intended  to 
give  them  equal  shares,  except  that  Hattie's  share  was  to  be 
subject  to  the  interest  given  to  her  mother  therein. 

The  direct  provision  made  for  the  widow  on  condition  that 
she  should  relinquish  her  dower  in  the  testator's  real  estate,  is 
an  interest  in  the  bequest  of  $500  for  mourning  apparel  for 
hei-self  and  Hattie ;  a  life  policy  of  $2000  ;  the  use,  while 
she  should  remain  his  widow,  of  the  premises  No.  38  East 
Kinney  street ;  so  much  of  the  interest,  income,  and  dividends 
for  her  life,  of  the  bonds  aud  stocks  last  above  mentioned,  as 
should  not  be  needed  for  maintaining  those  premises ;  house- 
hold furniture  to  the  value  of  $600,  and  the  use  for  life  of 
the  pew. 

The  testator,  it  will  be  perceived,  in  effect  charged  upon 
Hattie's  share  of  his  estate  all  of  the  provision  made  for  his 
widow,  except  her  interest  in  the  bequest  for  mourning 
apparel,  the  bequest  of  the  life  policy,  and  the  bequest  of 
household  furniture.  And  I  think  it  was  his  intention  to 
do  so. 

The  widow  having  elected  not  to  receive  the  provision  made 
for  her  in  lieu  of  her  dower,  and  that  provision  having  there- 
fore failed,  Hattie  is  entitled  to  the  benefit  of  the  failure. 

These  devises  and  bequests  to  Hattie  were  at  the  death  of 
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the  testator,  all  vested.  It  seems  to  me  clear,  that  he  intended 
thej  should  vest  in  possession,  in  case  of  the  refusal  of  his 
widow  to  relinquish  her  dower,  for  he  makes  no  disposition 
whatever  over  of  the  interest  he  has  given  his  widow  in  his 
estate,  in  the  event  of  her  electing  not  to  receive  such  pro- 
vision in  the  terms  of  the  will. 

To  hold  that  these  interests  fall  into  the  residue  of  the 
estate,  would  be  to  create  an  inequality  in  the  provision  made 
for  the  daughters,  which  there  is  no  evidence  the  testator 
intended,  and  to  give  to  the  son  an  advantage  out  of  Hattie's 
share,  which,  in  my  opinion,  the  testator  never  contemplated. 
Caroline  enters  at  once  into  the  enjoyment  of  the  provision 
made  for  her.  It  does  not  appear  that  it  was  not  the  inten- 
tion of  the  testator  that  Hattie  should  enjoy  her  share  in 
possession  in  case  of  her  mother's  refusal  to  relinquish  her 
dower,  unless  such  a  conclusion  can  be  drawn  from  the  fact 
that  the  gift  to  Hattie  is,  as  to  part  of  her  share,  of  the  estate 
in  remainder. 

The  circumstances  of  the  parties  are  of  much  importance 
in  the  consideration  of  this  part  of  the  subject.  Here  were  a 
mother  and  her  infant  daughter.  It  was  not  only  natural, 
but  eminently  desirable  that  they  should  reside  together. 
The  mother  was  the  proper  person  to  take  charge  of  the 
daughter,  and  to  that  end  to  have  charge  of  her  income. 
The  testator's  object  and  design  were  obviously,  to  my  mind, 
to  provide  for  the  mother  and  daughter  together,  by  means 
of  the  share  of  the  latter  in  his  estate.  They  were  to  reside 
together,  and  to  a  certain  extent  their  interest  would  be  iden- 
tical. The  arrangement  would  be  for  their  mutual  benefit 
and  also  for  the  advantage  of  his  two  children  by  the  first 
marriage,  for  it  enabled  him  by  this  method  of  providing  in 
part  for  his  wife,  by  assigning  to  her  an  interest  in  her 
daughter's  share  of  his  estate,  to  make  their  interests  in 
his  estate  greater  than  he  could  have  done  had  he  made  an 
equal  provision  for  his  wife,  independent  of  her  daughter's 
share. 

To  construe  the  will  so  as  to  defer  Hattie's  enjoyment  of 
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her  interest  in  the  estate  until,  as  to  the  house  and  lot,  No. 
38  East  Kinney  street,  her  mother  shall  have  died  or  re-mar- 
ried, and  as  to  the  income,  interest,  and  dividends  of  the 
bonds,  until  the  death  of  her  mother,  and  to  give  to  the  rc-i- 
due  of  the  estate  the  benefit  of  those  provisions  in  the  mea.i- 
time,  for  the  equal  benefit  of  her  sister,  lier  brother,  and 
herself,  would,  I  am  satisfied,  be  contrary  to  the  intention  of 
the  testator.     No  rule  of  law  or  of  construction  demands  it. 

It  is  perfectly  settled,  that  if  an  estate  is  devised,  charged 
with  legacies,  and  the  legacies  fail,  no  matter  how,  the  devisee 
shall  have  the  benefit  of  it  and  take  the  estate.  Lord  Alvan- 
ley,  M.  R.,  in  Kennell  v.  Abbott,  4  Vesey  802,  811.  See  also, 
King  v.  Denison,  1  Vesey  &  Bea.  260. 

And  it  is  laid  down  as  a  rule,  that  whether  the  failure  of  an 
intervening  estate  in  the  case  of  a  devise,  is  to  go  for  the  ben- 
efit of  the  heir,  or  of  the  devisee  of  the  residue  of  the  estate, 
is  to  be  determined  with  reference  to  the  intention  of  the  tes- 
tator, whether  the  intervening  estate  was  regarded  as  an 
exception  to  the  general  devise  of  the  residue,  or  as  a  charge 
upon  the  estate.  2  Redjield  on  Wills  5  '3 ;  Cooke  v.  The 
Stationers  Company,  Z  M.  &  K.  262 ;  Sidney  v.  Shelley,  1 9 
Ves.  352. 

I  am  satisfied  that  it  was  not  the  testator's  intention  to 
except  from  the  devise  and  bequest  to  Hattie,  the  estate  and 
interest  given  to  her  mother. 

The  devise  of  the  house  and  lot  is  to  the  executors  in  trust 
for  the  benefit  of  the  widow  so  long  as  she  shall  remain  un- 
married, and  then  for  the  benefit  of  Hattie.  The  bequest  is 
to  the  executors  for  the  benefit  of  the  widow  for  life,  and  then 
for  the  benefit  of  Hattie.  The  necessity  for  the  trust  for  the 
benefit  of  the  widow  has  not  arisen,  and  never  will  arise,  and 
I  think  the  case  is  within  the  ruling  in  Sidney  v.  Shelley, 
where  there  was  a  devise  to  trustees  for  ninety-nine  years, 
upon  trusts  to  be  expressed,  and  from  and  after  the  expiration 
or  sooner  determination  of  the  term,  in  strict  settlement.  It 
was  decreed,  upon  the  apparent  intention  to  devise  immediate 
estates  subject  to  the  term,  (not  future  estates,  expectant  on 
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its  determination,)  that  the  term,  no  trust  having  been  de- 
clared, should  attend  the  inheritance  according  to  the  limita- 
tions of  the  will,  and  that  there  was  no  resulting  trust  for  the 
heir.  Lord  Eldon  said :  "  If,  a  term  for  ninety-nine  years 
being  created,  the  intention  appeared  clear  on  the  will  that 
those  who  were  to  take  after  that  term  should  not  take  in  any 
mode  until  after  the  expiration  of  that  term,  the  court  must 
act  upon  that  intention ;  but  if,  upon  the  whole  contents  of 
the  will  and  from  the  nature  of  the  dispositions,  it  appears 
that  the  testator  intended  to  give  estates  of  inheritance  sub- 
ject to  the  term,  upon  trusts  to  be  satisfied,  and  if  there  are 
none,  subject  to  such  enjoyment  as  this  court  will  give  where 
the  trusts  are  satisfied,  there  is  no  rule  that  prevents  this  court 
from  saying  this  was  the  intention." 

"  It  is  clear,"  says  Jarman,  [Treatise  on  Wills,  Vol.  2, p.  517,) 
"  that  where  a  term  for  years  is  created  for  particular  pur- 
poses, and  the  land  subject  thereto  is  devised  over,  the  term, 
after  the  purposes  of  its  creation  are  satisfied,  or  immediately, 
if  those  purposes  do  not  arise,  attends  the  inheritance  for  the 
benefit  of  the  devisee."     See,  also,  2  Poioell  on  Devises  56. 

The  early  cases  in  which  it  was  held  that  an  estate  in  re- 
version vests  immediately  upon  the  determination  of  the 
life  estate  upon  which  it  is  limited,  by  the  death  of  the  tenant 
for  life,  or  by  the  surrender  or  forfeiture  of  his  estate,  or  his 
disqualification  to  take  it,  (1  Jarman  on  Wills  513  ;  Sheppard's 
Touchstone  435,)  have  been  followed  in  this  country  in  cases 
such  as  the  present. 

In  Yeaton  v.  Roberts,  8  Foster  {N.  H.)  459,  it  was  held  that 
if  the  person  to  whom  property  is  given  for  life  decline  to 
accept  it,  it  vests  in  possession  in  those  to  whom  it  is  limited 
in  remainder,  and  the  heirs  of  the  testator  have  no  right  to 
the  possession  during  the  life  of  the  first  devisee. 
•  In  Adams  v.  Gillespie,  2  Jones  Eq.  [N.  C.  1855,)  244,  the 
testator  gave  to  his  wife  certain  real  and  personal  prop- 
erty, and  then  to  his  daughter  for  life,  and  then  to  his 
daughter's  surviving  children.  The  widow  dissented  from 
the  will,  electing  to  take  the  provision  which  the  law  made 
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for  her.  It  was  held  that  her  dissent  removed  her  life  estate 
from  all  the  property  given  to  her  by  the  will,  and  which  she 
did  not  take  independently  of  it,  and  that  the  effect  of  it  was 
to  hasten  the  enjoyment  of  the  life  estate  given  to  the  testa- 
tor's daughter.  See,  to  the  same  effect,  Holderby  v.  Walko', 
4  Jones  Eq.  {N.  G,  1856,)  46. 

As  to  the  question,  whether  the  provision  made  in  the  fifth 
and  sixth  sections  for  maintaining  the  houses  and  lots  therein 
mentioned,  is  affected  by  the  refusal  of  the  widow  to  relinquish 
her  dower  : 

Under  the  opinion  I  have  expressed  on  the  preceding 
question,  that  Hattie's  interest  in  the  house  and  lot,  the  use 
of  whicii  is  given  to  her  by  the  will,  vested  immediately  in 
possession  in  her,  this  question  must  be  answered  in  the 
negative,  for  there  is  no  such  change  made  in  the  devises  of 
the  houses  and  lots  Nos.  38  and  42  East  Kinney  street,  by 
the  refusal  of  the  widow  to  relinquish  her  dower,  as  to  affect 
the  construction  which  otherwise  would  have  been  put  on  the 
provisions  in  the  fifth  and  sixth  sections,  for  maintaining 
those  premises.  Tlie  fact  that  dower  may  be  assigned  to  the 
widow  out  of  part  of  the  premises,  will  not  affect  the  right  of 
the  beneficial  owners  under  the  will  to  the  benefit  of  the  pro- 
visions. They  may  need  it  just  as  much  as  if  no  assignment 
were  made.  The  tenant  in  dower  has  no  claim  to  the  benefit 
of  these  provisions,  or  either  of  them.  The  executors,  in 
disbursing  money  under  them,  will  do  so  with  a  view  to  the 
interest  of  the  cestuis  que  trust,  and  to  that  end  will  discrimi- 
nate so  far  as  may  be  practicable,  consistently  with  the  interest 
of  the  beneficial  owners  of  the  property,  in  tiieir  expenditure, 
between  the  portions  of  the  premises  assigned  to  the  widow 
and  the  residue. 

Another  of  the  questions  propounded  is,  whether,  in  the 
division  of  the  proceeds  of  the  sale  of  the  homestead,  after 
the  death  of  Theodore,  his  children  take  per  stirpes  or  per 
capita. 

The  direction  is,  to  divide  those  proceeds  "among"  the 
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testator's  "  cliildren  and  the  children  of  his  son  Theodore,  each 
to  have  an  equal  share  or  part  thereof." 

It  is  a  rule,  that  under  a  devise  or  bequest  to  one,  and  the 
children  of  another,  prima  fade,  the  persons  all  take  per 
capita,  and  not  per  stirpes.  Hawk,  on  Wills  IIS  ;  Bviler  v. 
Stratton,  3  Bro.  C.  0.  367  ;  Fisher  v.  Skillman's  Exemtors,  3 
C.  E.  Green  229,  231,  232.  Nor  am  I  able  to  find,  either  in 
the  expressions  of  the  will  or  in  its  provisions,  any  evidence 
of  an  intention  that  the  children  of  Theodore  should,  in  this 
case,  take  per  stirpes. 

In  two  other  parts  of  the  will,  the  sixteenth  and  eighteenth 
sections,  the  testator  indicates  his  intention,  that  a  division 
among  children  of  a  legatee  shall  be  per  stirpes  and  not  per 
capita,  in  apt  and  explicit  language.  In  the  sixteenth  sec- 
tion, the  language  is :  "  And  in  case  either  of  said  children  be 
dead  at  the  time  of  my  decease,  leaving  issue  him  surviving, 
then  the  legacies  herein  given  to  such  decedent  shall  go  to  his 
issue,  to  be  equally  divided  between  them."  In  the  eighteenth, 
after  providing  for  a  distribution  of  certain  lands,  or  the 
proceeds  thereof,  to  his  three  children,  each  to  have  an  equal 
part  thereof,  he  adds :  "  And  should  either  of  my  said  children 
just  named  have  died  at  that  time,  leaving  issue  him  or  her 
surviving,  the  share  of  such  decedent  shall  be  distributed  to 
such  issue,  in  equal  parts." 

It  is  insisted  that  the  widow,  by  her  refusal  to  accept  the 
provision  made  for  her  by  tiie  will,  has  forfeited  all  right  to 
receive  the  income  which,  by  the  twenty-fourth  section,  is 
directed  to  be  paid  to  her  for  the  support,  maintenance  and 
education  of  her  daughter. 

By  that  section,  she  is  constituted  guardian  of  her  daugh- 
ter. This  is  apparent  from  the  whole  language.  The 
testator  directs,  that  during  the  minority  of  Hattie,  the  income 
of  the  estate,  which  he  has  thereinbefore  bequeathed  to 
her  and  to  her  use,  to  be  paid  to  her  mother,  she  remaining 
his  widow,  for  the  support,  maintenance  and  education  of 
Hattie;  and  he  provides  for  the  support  and  education  of 
Hattie  by  the  executors,  in  case  of  the  death  or  re- marriage 
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of  her  mother  ;  and  on  the  happening  of  either  of  those 
events,  he  appoints  the  executors  guardians  of  Hattie.  No 
particular  form  of  language  is  necessary  for  the  appointment 
of  a  guardian  by  testament.  The  manifestation  of  the  inten- 
tion of  the  testator  by  the  will,  is  all  that  is  required.  An 
assignment  which  confers,  expressly  or  by  implication,  a 
power  extensive  enough  to  include  "  custody  and  tuition," 
the  statutory  words,  is  enough.  Swinburne  on  Wills,  Pt.  3, 
§  12.  In  Leonard,  Pt.  2,  p.  221,  under  a  provision  by  which 
the  profits  of  land  devised  to  a  boy  by  his  father  were  given 
to  the  boy's  mother  till  his  full  age,  for  his  maintenance  and 
education,  it  was  said,  by  Justices  Wray  and  Southcote,  that 
nothing  was  devised  to  the  mother  "  but  a  confidence,"  and 
that  she  was  "  as  guardian  or  bailiff  to  keep  the  infant."  In 
Bridges  v.  Hales,  Mosely  108,  a  devise  that  the  son  should  be 
under  the  '*  care  and  direction  "  of  two  persons  designated 
in  the  will,  was  held  to  constitute  them  testamentary  guar- 
dians. In  Mendes  v.  blendes,  3  Aik.  624,  Lord  Hardwicke 
thought  that  language,  by  which  a  testator  gave  to  his  wife 
a  certain  annual  sum  for  the  maintenance  and  education  of 
his  children,  whilst  they  should  continue  to  live  with  their 
mother  and  at  her  charge,  amounted  to  a  "  devise  of  the 
guardianship "  to  the  mother.  In  Jliller  v.  Harris,  14 
Simons  540,  where  tiie  testator  directed  the  trustees  of 
his  will  to  procure  a  suitable  house  for  the  residoicf  of  his 
children,  (who  were  infants,)  and  to  engage  a  proper  person 
for  the  purpose  of  taking  the  management  and  care  of  tiie 
house,  and  of  his  children  during  their  minorities,  and  he 
requested  his  late  wafe's  sister,  if  she  should  be  alive  at  his 
decease,  to  take  such  management  and  care  on  herself,  it  was 
held  that  the  testator  had  thus  appointed  his  wife's  sister 
guardian  of  his  children. 

It  seems  clear  that  the  testator,  in  the  case  under  considera- 
tion, intended  to  appoint  his  widow  guardian  of  her  daughter 
during  the  minority  of  the  latter,  so  long,  during  the  widoVs 
life,  as  she  should  remain  his  widow;  and  after  her  death,  his 
executors  are  to  be  the  guardians. 
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Although  the  widow  may  incidentally  reap  some  advantage 
from  her  guardianship,  the  provision  is  rather  to  be  regarded 
as  made  for  the  benefit  of  Hattie  than  for  the  benefit  of  her 
mother.  I  see  no  evidence  that  the  testator  intended  that  his 
widow,  by  her  refusal  to  accept  the  provision  he  made  for  her, 
!>liould  forfeit  her  right  to  the  guardianship.  As  testamentary 
guardian,  she  must  give  security.     Nix.  Dig.  371.* 

The  income  which,  under  the  twenty-fourth  section,  is  to  be 
paid  to  her,  must  be  limited  to  the  estate  which  the  testator, 
by  the  will,  expressly  and  directly  gives  to  Hattie.  He  con- 
templated no  more.  His  language  is  "  the  estate  which  / 
have  hereinbefore  bequeathed  to  her  and  her  use."  It  did  not 
include  that  which  he  had  given  to  her  mother,  and  which, 
by  reason  of  her  mother's  refusal  to  accept  it,  has  fallen  to 
Hattie.  That  is  not  within  the  language  or  the  purview  of 
the  provision.  The  income  of  that  portion,  unless  needed  for 
Hattie's  support  or  education,  must  be  collected  by  the  execu- 
tors and  accumulated  in  trust  for  Hattie. 

As  to  the  bequest  to  the  widow  of  $500  for  mourning  apparel 
for  herself  and  her  daughter :  I  do  not  see  how  the  conclusion  is 
to  be  avoided,  that  this,  so  far  as  regards  the  widow,  falls  within 
the  provision  of  the  ninth  section.  The  $500  are  given  to  her 
in  trust  for  herself  and  her  daughter,  to  answer  a  certain  pur- 
pose— the  purchase  of  mourning  apparel.  If  a  distinction 
could  be  made  in  favor  of  the  widow's  interest  in  this  bequest, 
it  must  be  on  the  ground  that  the  legacy  may  be  considered 
as  given  to  defray  what  may  be  considered  part  of  the  funeral 
expenses.  But  the  cost  of  mourning  apparel  for  the  widow 
is  not  regarded  as  part  of  such  expenses.  Johnston  v.  Baker, 
2  Carr.  &  P.  207.  In  my  judgment,  one-half  of  the  amount 
should  be  assigned  to  the  daughter,  who  will  therefoi-e  be 
entitled  to  receive,  under  this  bequest,  $250  accordingly. 
The  other  half  falls  into  the  residue  of  the  estate. 

By  force  of  the  ninth  section  of  the  will,  neither  the 
widow  nor  her  son  George  can  have  the  benefit  of  the 
bequest  of  '$500  to  her,  to  be  held  in  trust  for  George  for 

*  Jtev.,  p.  762,  sec.  48. 
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his  life.  For  the  reasons  hereinbefore  given,  in  a  like  con- 
nection, I  am  of  opinion  that  this  legacy  vested  in  possession, 
imm('(]iately,  in  Hattie. 

The  result,  therefore,  is  :  The  widow  is  not  entitled  to  the 
benefit  of  the  bequest  of  $500  for  mourning  apparel.  Hattie 
is  entitled  to  half  of  that  amount,  to  be  held  in  trust  for  her 
by  the  executoi-s.  The  other  half  falls  into  the  residue  of  the 
estate. 

Hattie  is  entitled  to  the  use,  rents,  and  profits  of  the  })rem- 
ises,  No.  38  East  Kinney  street,  from  the  death  of  the  testa- 
tor, instead  of  from  the  death  or  re-marriage  of  her  mother, 
and  the  executors  will  be  decreed  to  hold  those  premises  in 
trust  accordingly,  subject,  of  course,  to  any  assignment  which 
may  be  made  of  the  premises,  or  any  part  thereof,  to  the 
widow,  as  part  of  her  dower.  Hattie  is  now  entitled  to  the 
bonds  and  stocks  mentioned  in  the  fifth  section  of  the  will, 
and  the  executors  will  be  decreed  to.  hold  the  same  for  her 
on  the  trust  declared  in  reference  thereto  in  that  section  of 
the  "will,  and  to  pay  out  of  the  interest,  income,  and  divi- 
dends thereof,  the  expenses  mentioned  in  that  section,  of 
maintaining  the  premises  No.  38  East  Kinney  street,  if,  and 
so  far  as  it  may  be  for  her  interest  so  to  do,  Avith  reference  to 
the  assignment  of  the  premises  or  part  thereof  in  dower  to 
the  widow,  and  to  hold  and  accumulate  the  balance  in  trust 
for  her. 

The  executors  will  be  directed  to  pay  the  expenses  of 
maintaining  the  premises  No.  42  East  Kinney  street,  out  of 
the  interest,  income,  and  dividends  of  the  stocks  and  bonds, 
in  the  sixth  section  of  the  will  mentioned,  if,  and  so  far  as  it 
will  be  for  the  interest  of  Caroline  so  to  do,  with  reference 
to  the  assignment  of  the  premises  or  part  thereof  to  the 
widow  in  dower. 

Hattie  is  entitled  to  the  $500,  in  the  eighth  section  of  tlie 
will  mentioned,  and  the  executors  will  be  decreed  to  hold  and 
accumulate  the  same  in  trust  for  her  accordingly. 

Each  of  the  children  of  Theodore  Macknet  will  be  entitled 
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to  an  equal  share  with  testator's  daughters  Caroline  and 
Hattie,  in  the  proceeds  of  the  sale  of  the  liomestead,  to  be 
made  at  the  death  of  Theodore. 

The  widow  is,  under  the  twenty-fourth  section,  entitled  to 
receive  the  income  of  the  share  of  Hattie,  except  so  much  of 
that  share  as  has  fallen  to  the  latter  through  her  mother's 
refusal  to  accept  tlie  provision  made  by  the  will  for  her. 
The  income  of  the  excepted  portion  of  Hattie's  share,  will 
be  held  and  accumulated  by  the  executors  in  trust  for  her 
accordingly. 

The  parties  to  this  suit  will  be  at  liberty  to  apply  to  this 
court  from  time  to  time  as  occasion  may  require  for  further 
directions. 


King  vs.  Ruckman. 


1.  A  vendor  of  real  estate,  who  unwarrantably  refuses  to  accept  the 
instalments  of  purchase  money  stipulated  in  the  contract  of  sale,  declares 
the  contract  at  an  end  because  they  were  not  offered  at  the  time  pre- 
scribed, and  retains  possession  of  the  premises,  is  not  entitled  to  interest 
on  such  moneys  from  the  dates  fixed  for  their  payment  by  the  contract,  to 
the  date  of  the  final  decree  enforcing  specific  performance. 

2.  Where,  under  a  contract  for  the  conveyance  of  real  estate,  a  certain 
sum  was  to  be  paid  on  the  delivery  of  tlie  deed,  and  the  balance  was  to 
be  secured  by  mortgage  payable  in  five  equal  annual  instalments  from  the 
date  of  the  agreement,  but  by  reason  of  the  vendor's  refusal  to  perform 
his  contract,  and  of  the  delays  in  the  suit  brought  to  enforce  it,  five  years 
elapsed  before  final  decree  compelling  performance  was  obtained,  the  ven- 
dee will  not  be  required  to  pay  such  balance  in  cash,  but  it  may  be  se- 
cured by  mortgage  upon  the  terms  provided  in  the  contract. 

3.  The  rule  of  hiw,  that  where  a  vendor  of  real  estate  unwarrantably 
refuses  to  execute  his  contract,  the  rule  of  damages  ap})licable  in  cases  of 
sale  of  personal  property  is  in  all  respects  apposite,  and  that  the  measure 
of  damages  is  tlie  difference  between  the  contract  price  and  the  market 
value  at  the  stipulated  time  of  delivery,  adopted  as  the  rule  for  the  mea- 
surement of  damages  in  a  suit  for  specific  performance,  wliere  it  sufficed 
for  the  equities  of  the  case. 

4.  Compensation  or  allowance  to  either  party  in  respect  to  lands  which 
the  vendor  held  contracts  for,  but  was  unable  to  convey,  refused. 
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Mr.  W.  L.  Dayton  and  Mr.  C.  Parker,  for  complainant, 

Mr.  Weart  and  Mr.  Vanatta,  for  defendant. 

The  Vice-Chancellor. 

By  a  written  contract  of  May  12tli,  1868,  Elisha  Ruckman 
agreed  to  sell  and  convey  certain  lands  to  Benjamin  W.  King. 
Ruokman  afterwards  refused  to  convey,  and  King  thereupon 
filed  his  bill  for  specific  performance.  By  a  final  decree  of 
the  Chancellor  duly  made  in  the  cause,  the  bill  was  dismissed.* 
On  the  5th  of  December,  1870,  this  decree  was  reversed  by 
the  Court  of  Appeals,f  and  the  bill  and  proceedings  remitted 
to  this  court,  to  make  a  decree  in  favor  of  complainant  in  con- 
formity with  the  directions  of  the  appellate  tribunal. 

By  the  terms  of  the  contract,  Ruckman  was  to  sell  and 
convey  two  descriptions  of  premisas:  first,  all  the  lands  that 
lie  owned,  and  second,  all  the  lands  that  he  held  contracts  for, 
within  certain  geographical  limits — being  the  counties  of 
Rockland,  New  York,  and  Bergen,  New  Jersey,  and  also  two 
lots  in  Hackensack — containing  in  all  about  two  thousand 
acres,  for  the  price  of  $275  an  acre.  $100  was  paid  at  the 
execution  of  the  contract ;  $19,900  were  to  be  paid  on  the  first 
of  the  following  June  ;  and  $80,000  on  the  first  of  the  follow- 
ing July,  when  the  deed  was  to  be  delivered,  and  the  balance 
of  the  purchase  money  secured  by  mortgage  on  the  premises, 
payable  in  five  annual  equal  sums  from  the  date  of  the  agree- 
ment, with  interest  at  six  per  cent,  yearly. 

By  the  terms  of  the  order  of  the  Court  of  Appeals,  Ruck- 
man  is  to  execute  the  contract  so  far  as  he  has  the  ability  to 
do  so,  provided  if  he  shall  be  able  to  perform  it  in  part  only, 
then  the  value  of  the  lands  embraced  in  the  contract  and 
which  he  is  unable  to  convey  shall  be  ascertained,  and  dam- 
ages awarded  to  the  complainant  or  allowance  made  to  the 
defendant,  as  the  principles  of  equity  may  require.  If  the 
contract  cannot  now  be  fully  executed,  it  is  directed  to  be 
carried  into  effect  on  equitable  principles,  as  far  as  circum- 
stances will  admit. 

*5aK  Or.  316.    feC.E.  Gr.  599. 
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To  ascertain  the  facts  in  respect  to  the  matters  involved  in 
the  foregoing  directions,  reference  was  made  to  a  master,  and 
upon  the  coming  in  of  his  report,  both  parties  having 
excepted  thereto,  the  cause  has  been  brought  by  consent  to 
final  hearing  upon  the  report,  the  exceptions  and  the  evidence, 
to  the  end  that  a  final  decree  might  be  made  in  accordance 
with  the  order  of  the  Court  of  Appeals.  In  the  decree  after- 
wards made  as  recommended  by  me,  several  particulars  were 
adjusted,  to  which  it  is  unnecessary  now  to  refer.  The  ques- 
tions of  principal  importance  then  decided,  and  which  are 
further  to  be  controverted,  are  three.  It  will  be  sufficient  to 
state  briefly,  the  grounds  on  which  they  were  decided. 

First.  As  to  the  interest  upon  the  purchase  money  during 
the  five  years,  or  thereabouts,  that  intervened  between  the 
dates  fixed  by  the  contract  and  the  date  of  the  final  decree. 
The  purchase  money,  with  the  exception  of  the  $100  paid 
when  the  contract  was  signed,  having  been  refused  to  be 
accepted  by  Ruckman  when  he  refused  to  execute  the  con- 
tract, and  subsequent  possession  of  the  premises  having  also 
been  retained  by  him,  is  he  entitled  to  interest  on  the  principal 
during  this  interval,  as  well  as  the  principal  itself? 

Second.  $100,000  of  the  purchase  money  was  to  be  paid  at 
or  before  the  delivery  of  the  deed,  and  the  balance  to  be 
secured  by  mortgage,  payable  in  five  equal  instalments.  The 
five  years  having  elapsed,  is  a  mortgage  of  like  terms  to  be 
given  for  the  balance  of  principal,  or  is  the  balance  to  be  paid 
now  in  cash  ? 

Third.  What  compensation  or  allowance,  if  any,  is  to  be 
made  to  either  party  in  respect  to  lands  which  Ruckman  held 
contracts  for  but  is  unable  to  convey  ? 

The  quantity  of  lands  which  he  owns  and  is  able  to  convey, 
is  one  thousand  three  hundred  and  fifty-three  acres  and 
seventy-seven  hundredths  of  an  acre.  At  $275  an  acre,  the 
total  price  is  $372,286.75.  Deducting  $100,000  for  purchase 
payments  as  above,  the  unsettled  balance  is  $272,286.75. 
The  rents  and  proceeds,  on  the  other  hand,  of  the  lands  which 
Ruckman  has  continued  in  possession  of,  are  inconsiderable 
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and  reported  by  the  master  to  be  equalled  by  the  taxes. 
Whether,  therefore,  interest  for  five  years  in  the  past,  and  time 
of  payment  for  five  years  to  come  at  six  per  cent,  interest,  be 
allowed  on  the  above  mentioned  sums  respectively,  are  obvi- 
ously important  questions  of  amount,  but  my  conviction  is 
strong,  that  except  for  the  magnitude  of  the  amount  they 
involve,  little  or  no  hesitation  would  be  felt  in  deciding  them. 

It  seems  to  me  clear  that  Ruckman  is  not  entitled  to  the 
interest,  and  that  the  complainant  is  entitled  to  give  the 
mortgage  for  the  above  stated  balance,  for  the  time  it  would 
have  run,  and  on  the  terms  it  would  have  had,  if  given  on 
the  1st  of  July,  1868,  in  pursuance  of  the  contract.  By  this 
adjustment  Ruckman  is  prevented  from  taking  advantage  of 
his  wrong  in  repudiating  his  bargain,  and  the  just  rights  of 
the  complainant,  as  far  as  practicable,  are  protected.  That 
Ruckman  was  wrong  in  seeking  to  escape  from  his  contract, 
is  not  open  to  doubt.  It  has  been  adjudged,  and  cannot  now 
be  considered.  The  Court  of  Appeals  in  so  adjudging, 
directed  that  conveyance  should  be  made  according  to  the 
contract,  so  far  as  he  was  able  to  do  so.  In  respect  to  lands 
actually  owned,  no  modification  of  the  terms  of  tlie  contract 
was  suggested,  and  none  is  required.  It  can  be  carried  out  in 
substance  and  in  form.  That  can  be  done  now  which  ought 
to  have  been  done  then.  The  time  that  has  intervened  is 
due  to  Ruckman's  default,  and  ought  not  to  be  computed  in 
his  favor. 

The  conclusions  thus  expressed  are  abundantly  sustained  by 
the  cases.  The  doctrine  relied  on  for  the  defendant  in  assert- 
ing claim  to  the  interest,  is  the  doctrine  that  in  equity,  the 
result  of  a  contract  of  sale  is,  that  the  thing  sold  thereupon 
becomes  the  property  of  the  purchaser,  and  the  purcliase 
money  the  property  of  the  vendor ;  that,  as  a  corollary,  the 
purchaser  is  entitled  to  the  rents  of  the  estate  from  the  time 
fixed  for  completion,  and  the  vendor  is  entitled  to  interest  on 
the  purchase  money  from  the  same  time;  that  the  estate  and 
the  purchase  money  are  things  mutually  exclusive,  and  neither 
party  can  at  the  same  time  be  entitled  to  both. 

Vol.  IX.  u 
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But  this  general  and  elementary  doctrine  is  always  applied 
witli  reference  to,  and  for  the  promotion  of  the  true  agree- 
ment of  the  parties  and  the  equities  of  tlie  case.  The  ven- 
dor and  vendee  are  trustees  each  for  the  other,  and  each  will 
be  held  to  execute  his  trust  with  fidelity  to  the  other,  and 
neither  will  be  permitted  so  to  manage  or  mismanage  his 
trust  as  to  advance  his  own  interest  at  the  expense  of  the 
cestui  que  trust.  This  principle,  so  evidently  the  dictate  of 
reason,  is  illustrated  in  the  cases  upon  the  subject  of  interest 
and  rents ;  which  cases,  if  looked  at  with  reference  to  the 
general  doctrine  as  enunciated  above,  might  well  be  thought 
conflicting,  but  witii  reference  to  the  more  specific  and  flexible 
principle  governing  the  fulfillment  of  trusts,  are  found  to  be 
clear  and  consistent.  They  are  extensively  exhibited  in  Chap. 
4,  Part  Q,  of  Fry  on  Specific  Performance.  I  will  refer  only 
to  De  Visnie  v.  De  Visme,  1  Macn.  &  G.  336,  where,  in  the 
opinion  of  Lord  Chancellor  Cottenham,  the  reasonable  and 
equitable  application  of  tiie  doctrine  is  exemplified  and  ex- 
plained. 

A  condition  of  sale  there  provided  that  the  purchaser 
should  pay  in  the  remainder  of  the  purchase  money  on  or 
before  the  26th  of  December,  and  on  payment,  to  have  pos- 
session, or  the  rents  and  profits  from  the  preceding  day ;  but 
if  the  purchaser  should  fail  so  to  pay,  then  from  whatever 
<jause  the  delay  in  consummating  the  sale  might  occur,  he 
should  pay  interest  on  the  balance  of  the  purchase  money 
from  that  day  till  paid.  Notwithstanding  the  explicit  agree- 
ment for  interest  during  any  delay  in  cimsummating  the  sale, 
and  notwithstanding  the  strength  of  the  words,  "  from  what- 
ever cause  the  delay  might  occur,"  Lord  Cottenham  held  that 
the  interest  should  not  be  allowed.  He  did  not  find,  he  said, 
in  any  case,  a  contract  that  a  purchaser  is  to  pay  interest  from 
a  day  certain,  although  prevented  from  performing  his  part 
of  the  contract  by  the  acts  of  the  vendor ;  no  purchaser 
would  make  such  an  agreement.  Nothing,  he  adds,  would 
be  more  unjust  than  to  hold  that  a  purchaser,  having  con- 
tracted to  i)ay  interest  on  his  purchase  money,  (in  almost  all 
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cases  exceeding  the  annual  value  of  the  property  purchased,) 
is  liable  to  pay  such  interest  from  the  time  contracted  for, 
though  the  vendor  has  not  performed  his  part  by  delivering 
the  abstract  so  as  to  enable  the  purchaser  to  have  the  benefit 
of  tlie  contract. 

I  think  the  same  considerations  pertain  to  and  must  govern 
the  question  of  the  mortgage.  The  benefit  accruing  to  the 
purchaser  from  having  time  for  the  payment  of  the  bulk  of 
the  principal,  and  of  the  rate  agreed  on  for  interest,  is  appa- 
rent. It  is  a  material  ingredient  of  the  bargain,  as  much  so 
in  reality,  though  not  in  degree,  as  the  price,  and  cannot  be 
withheld  from  the  purchaser  in  this  case  by  the  willful  mis- 
conduct of  the  vendor,  for  the  sole  benefit  of  the  vendor 
himself. 

Whether  or  not  the  purchaser  here  made  use  of  the  pur- 
chase money  after  the  defendant  refused  to  accept  it,  is  not,  in 
my  judgment,  an  important  point  in  the  suit.  He  tendered 
himself  ready  to  fulfill  his  agreement,  and  has  so  continued 
since.  It  is  not  the  case  of  a  debt  where,  if  interest  is  to  be 
stopped,  the  principal  must  be  held  unemployed  or  paid  into 
court.  It  is  the  case,  as  before  said,  of  mutual  trustees,  one 
refusing  and  the  other  desirino-  to  transfer  in  fulfillment  of 
the  trust.  If  one  wrongfully  retains  and  makes  use  of  the 
land,  the  other  is  not  thereby  precluded  from  retaining  and 
making  use  of  the  money. 

The  remaining  question  relates  to  compensation  for  lands 
which  Ruckman  is  unable  to  convey.  They  are  only  the 
lands  described  in  the  agreement  of  May  12th,  1868,  as 
those  for  which  contracts  were  held.  In  the  schedule  ap- 
pended to  the.  master's  report,  they  are  shown  to  consist  of 
eight  tracts,  containing  in  all  seven  hundred  and  sixty-two 
and  thirty-five  hundredths  acres.  No  title  was  ever  got  by 
Ruckman  to  any  of  them.  In  respect  to  six  of  the  tracts, 
the  contracts  were  verbal,  and  in  respect  to  tract  numbered 
eight  in  the  schedule,  containing  six  hundred  and  seven  and 
eighty-five  hundredths  acres,  no  contract  whatever,  sufficiently 
appears.     For  one  tract  of  eighteen  acres,  belonging  to  John 
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J.  Deinarest,  an  agreement  to  convey,  dated  April  2d,  1868, 
was  held  by  Ruckman,  on  which  he  had  paid  $50,  and  which 
sum  he  lost.  The  price  of  it  was  $2600.  Excluding  tract 
number  eight,  the  acres  comprised  in  the  remaining  seven 
tracts,  for  which  the  complainant  asks  compensation,  are  one 
hundred  and  fifty-four  and  one-half.  They  were  contracted 
for  by  Ruckman  shortly  prior  to  the  date  of  his  agreement 
with  King,  and  in  every  instance  were  much  less  in  price 
than  $275  an  acre,  whicii  King  was  to  pay.  The  different 
tracts  differ  in  price,  but  average,  on  the  whole,  a  trifle  less 
than  $125  an  acre.  Tliose  lands,  like  the  others  embraced  in 
the  agreement  with  King,  advanced  largely  and  rapidly  in 
value;  their  market  value  being  fixed  by  the  master,  at  the 
date  of  his  report,  February  15th,  1873,  at  the  sum  of 
$92,103,  showing  an  average  rise,  by  the  acre,  from  $125  to 
$577.  For  this  difference,  tlie  complainant  asks  compensa- 
tion. My  opinion  is,  that  none  should  be  allowed.  For  all 
but  the  eighteen  acres  of  Demarest,  the  contracts  were  exclu- 
sively verbal,  and  not  such  as  a  court  of  equity  could  enforce, 
or  such  as  could  be  sued  on  at  law.  The  contracts  held  by 
Ruckman,  and  so  referred  to  in  the  agreement,  must  be  con- 
strued to  be  such  only  as  had  a  legal  or  equitable  existence. 
Verbal  contracts  for  the  sale  and  conveyance  of  lands  are 
legal  nullities,  and  cannot  properly  be  said  to  be  held.  For 
this  reason,  the  six  verbal  contracts  set  out  in  the  schedule 
are  not  within  the  terms  or  scope  of  the  agreement.  But 
supposing  them  to  be  so,  the  claim  for  compensation  must 
fail  for  the  further  reason,  applicable  also  to  the  written 
contract  of  Demarest,  that  the  value  of  the  lands  had 
not  advanced  on  the  1st  of  July,  1868,  when  the  conveyance 
was  agreed  to  be  made,  but  was  still  at  the  average  price  of 
$125  an  acre,  being  $150  an  acre  less  than  King  was  to  pay. 
This  appears  from  the  proofs,  and  is  so  found  by  the  master. 
No  rule  of  compensation,  decisive  of  this  point,  is  indicated 
in  the  opinion  of  the  Court  of  Appeals.  The  value  of  the 
lands  embraced  in  the  contract,  and  which  Ruckman  is  not 
able  to  convey,  is  directed    to  be  ascertained,  and  damages 
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awarded,  as  the  principles  of  equity  may  require.  On  the 
1st  of  July,  1868,  considerable  portions  of  the  lands  to  be 
conveyed,  and  which  he  actually  owned,  were  worth  largely 
more  than  the  per  acre  price  to  be  paid  for  the  whole.  These 
will  all  be  conveyed.  On  that  day,  the  conveyance  of  the 
lands  now  in  question  would  not,  I  am  satisfied  from  what 
appears  in  the  cause,  have  been  insisted  on  by  the  complain- 
ant, nor  would  a  failure  to  convey  have  been  regarded  as  a 
breach  of  the  agreement  or  a  matter  of  complaint.  Under 
the  circumstances  and  facts  of  the  case,  the  principles  of 
equity  will  be  adequately  met,  by  adopting,  as  the  rule  for 
the  measurement  of  damages,  the  rule  of  the  law.  In  Drake 
V.  Baker,  5  Vrocmi  358,  it  is  laid  down,  that  where  a  vendor 
of  real  estate  unwarrantably  refuses  to  execute  his  contract, 
the  rule  of  damages,  applicable  in  cases  of  sale  of  personal 
property,  is  in  all  respects  apposite,  and  that  the  measure  of 
damages  is  the  diflfereuce  between  the  contract  price  and  the 
market  value  at  the  stipulated  time  of  delivery.  In  the 
present  case  no  such  difference  exists,  and  no  compensation 
or  damages  arise  under  the  adoption  of  the  strict  legal  rule, 
which  is  abundantly  sufficient  for  what  seem  to  me  the  equities 
of  the  case. 

The  above,  briefly  stated,  are  the  reasons  on  which  my 
conclusions  in  regard  to  the  three  controverted  questions  are 
grounded.* 


Melick  vs.  Voorhees. 

A  trustee  who  sells  at  an  improper  time  or  without  conforming  to  the 
conditions  of  his  powers,  will  be  liable  for  a  deficiency  of  the  proceeds  of 
sale,  though  his  intentions  were  good.  He  will  be  held  responsible  for  the 
higliest  value  the  property  can  be  shown  to  have  had,  and  be  decreed  to 
account  for  the  difference. 


Mr.  Linn,  for  complainant. 

Mr.  Allen  and  3Ir.  Clark,  for  defendant. 
*  Decree  aflElrmed,  post  p.  556. 


506  CASES  IN  CHANCERY. 


Melick  V.  Voorhees. 


The  Vice-Chancellor. 

The  complainant,  Peter  Melick,  being  the  owner,  in  Sep- 
tember, 1861,  of  one  hundred  and  three  acres  of  land  or 
thereabouts,  on  which  was  a  mill,  situate  in  the  county  of 
Hunterdon,  on  which  land  were  three  mortgages,  the  third 
in  priority  being  held  by  Peter  E.  Voorhees,  and  being  em- 
barrassed by  debt,  made  conveyance  of  the  lauds  to  said 
Voorhees,  for  the  purpose  of  paying,  first,  what  was  due  on 
the  mortgages ;  second,  certain  other  specified  debts  ;  and  third, 
the  balance  (if  any  should  be  realized  by  Voorhees  on  disposing 
of  the  property,)  to  the  complainant. 

The  terms  and  conditions  on  which  Melick  conveyed,  were 
embodied  in  a  writing  signed  by  Voorhees,  of  September 
4th,  1861,  being  also  the  date  of  the  conveyance.  On  the 
1st  of  April,  1862,  Melick  gave  possession  of  the  premises  to 
Voorhees,  who  leased  them  from  that  date  till  he  sold  and 
conveyed  them  to  Charles  Dayton,  on  the  17th  of  October, 
1863. 

In  April,  1872,  Melick  filed  the  bill  in  this  suit  against 
Voorhees,  for  an  accounting  and  settlement  of  the  income 
and  proceeds  of  the  property,  and  if  it  should  appear  to  have 
been  sold  or  disposed  of  by  Voorhees  for  a  less  sum  than  it 
was  reasonably  worth,  contrary  to  the  spirit  or  true  intent  of 
the  agreement,  that  he  be  decreed  to  pay  for  the  full  and  fair 
value  of  the  property,  such  price  as  might  have  been  reason- 
ably obtained. 

Voorhees  filed  an  answer,  but  died  on  the  17th  of  October, 
1872,  very  soon  after  the  testimony  on  behalf  of  the  com- 
plainant was  closed,  and  before  any  had  been  taken  for  the 
defendant.  The  suit  being  duly  continued,  has  been  argued 
upon  the  pleadings  and  proofs. 

The  amount  of  principal  and  interest  on  the  mortgages 
was  computed  in  advance  to  April  1st,  1862,  when  Melick 
was  to  give  up  possession.  This  amount  was  $14,866.50, 
and  was  the  consideration  expressed  in  the  deed  of  convey- 
ance of  September  4th,  1861.  But  the  parties  contemplated 
a  sale  of  the  premises  by  Voorhees,  and  the  provisions  of  the 
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writing  were,  in  substance  and  effect,  that  he  should  sell  as 
soon  as  possible,  and,  after  deducting  the  mortgage  indebted- 
ness, apply  the  surplus,  if  any,  to  the  pro  rata  payment  of 
three  specified  debts  ;  one  to  John  Rinehart,  one  to  John 
Lane,  and  one  to  Voorhees  himself,  and  the  remainder,  if 
any,  to  Melick.  In  case  any  offer  of  purchase  should  be 
made  for  the  premises,  the  acceptance  of  the  offer  was  to  be 
decided  by  said  Voorhees,  Melick,  Rinehart,  and  Lane,  or 
any  two  of  them,  and  should  Voorhees,  after  such  decision  to 
sell,  not  think  it  advisable,  then  he,  himself,  was  to  pay  the 
amount  offered,  and  keep  the  property  as  his  own ;  the  true 
intent  and  meaning  being  declared  to  be,  that  the  property 
should  be  sold  as  soon  as  possible,  to  the  best  advantage  of 
the  parties  aforesaid. 

Voorhees  sold  to  Dayton,  without  consulting  either  Rine- 
hart, Lane,  or  Melick.  He  sets  out  in  his  answer  the  par- 
ticulars of  the  sale,  and  his  defence  is  that  he  never  realized 
from  the  property,  by  rental  and  sale,  an  amount  sufficient  to 
pay  the  mortgage  encumbrances  ;  that  he  made  every  effort 
to  sell  to  the  best  possible  advantage,  and  that  after  selling  to 
Dayton,  a  large  deficit  was  left,  the  loss  of  which  fell  upon 
himself,  as  the  third  mortgagee. 

It  is  not  denied  that  the  express  trust  created  by  the 
agreement  was  violated  by  his  neglect  to  submit  the  offer  of 
Dayton  to  the  decision  of  the  other  parties  interested  in  the 
sale.  The  insistinent  is  that  the  property  was  sold  for  its 
highest  attainable  })rice,  and  to  the  question  of  its  value  the 
evidence  in  the  cause  is  chiefly  directed.  I  shall  not  now 
review  it  at  length. 

The  consideratioq  expressed  in  the  conveyance  from  Voor- 
hees to  Dayton,  was  $18,000.  But  the  answer  avei's  that 
this  sura  was  merely  nominal,  inserted  at  Dayton's  request, 
and  was  not  the  true  price;  that  the  true  and  only  (■on>i(lcr- 
ation  was  $1800  in  cash,  and  two  tracts  of  land,  one  at  Morris- 
town  and  one  at  Mill  Brook,  each  of  which  was  subject  to  a 
mortgage,  and  each  of  which  was  shortly  afterwards  sold.  The 
details  of  the  transaction  are  sworn  to  in  the  answer,  and  are 
also  sworn  to  by  John  E.  Voorhees,  who  had  charge  of  and 
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conducted  the  sale  and  exchange  for  his  father.  There  is  no 
evidence  in  contradiction  of  the  details  as  thus  stated.  It  is 
nevertheless  patent  how  a  sale  of  trust  property  so  conducted, 
in  the  absence  and  without  the  knowledge  of  the  parties 
interested,  and  whose  covenanted  right  it  was  to  be  notified 
and  advised  with,  must  necessarily  and  properly  be  sugges- 
tive of  unfairness  or  fraud.  All  reasonable  presumj)ti()ns  are 
against  a  sale  so  conducted,  and  only  plenary  proof  will  avail 
to  rebut  such  presumptions.  But,  notwithstanding  the  unfa- 
vorable suggestions  of  the  facts,  unaccompaniedby  explanatory 
proof,  I  am  of  opinion  that  such  proof  must  be  admitted  to 
exist,  and  that  the  amount  realized  by  Voorhees  from  the 
sale  or  exchange  was,  in  fact,  less  than  the  amount  due  on 
the  mortgages.  I  am  constrained  to  believe  that  his  disre- 
gard of  the  provisions  of  the  agreement,  may  be  referred  to 
his  impression  that  neither  Rinehart,  or  Melick,  or  Lane  con- 
sidered the  value  of  the  property  as  at  all  beyond,  if  equal, 
to  the  last  mentioned  sum,  and  that  neither  of  them  cared  to 
be  consulted,  or  could  aid  him  in  effecting  a  sale.  The  evi- 
dence, I  think,  warrants  the  belief  that  this  impression  was 
honestly  entertained,  and  this  being  so,  the  imputation  of  bad 
faith  may  be  avoided. 

But  the  absence  of  bad  faith  is  not  a  sufficient  defence  to 
the  suit.  A  trustee  who  sells  at  an  improper  time,  or  without 
conforming  to  the  conditions  of  his  powers,  will  be  liable  for 
a  deficiency  of  the  proceeds  of  sale,  though  his  intentions 
were  good.  He  will  be  held  responsible  for  the  highest 
value  the  property  can  be  shown  to  have  had,  and  be  decreed 
to  account  for  the  difference.  At  the  time  of  the  sale  or 
exchange,  the  Mill  Brook  and  Morristown  lots  were  taken  at 
an  estimated  value.  Voorhees  may  have  expected  to  get 
more  for  them  than  he  afterwards  did,  and  the  net  proceeds 
obtained  cannot  settle,  or  go  far  to  settle,  the  actual  value  of 
the  premises  that  he  conveyed  in  exchange. 

The  valuation,  as  made  by  the  witnesses,  is  mainly  between 
the  limits  of  $12,000  and  $20,000.  These  limits  are  extreme, 
and  from  the  best  judgment  I  am  able  to  form  from  the 
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evidence,  the  truth  lies  between  them.  Rinehaxt  says  that 
the  property  was  worth  about  $17,000  at  the  time  Melick 
deeded  to  Voorhees,  and  that  afterwards,  during  the  time 
Voorhees  held  it,  he  would  have  been  willing  to  give  $15,000 
for  it.  Fisher  says  that  in  the  winter  of  1861,  he  had  a  con- 
tract with  the  owner,  before  Melick  bought,  by  which  he  was 
to  have  it  for  $15,500.  If  he  could  have  had  it  at  one  time, 
he  says  he  would  have  given  for  it  $16,000,  but  that  that  was 
the  extent.  On  his  cross-examination,  lie  says  that  he  did 
afterwards  express  himself  gratified  at  not  having  got  it  for 
$15,500.  Lune  also  says  about  $17,000,  but  manifestly 
thinks  that  sum  a  high  price.  The  true  inquiry  is,  what  was 
the  highest  price  that  could  have  been  obtained  at  a  sale? 
Taking  all  the  facts  and  the  evidence  in  the  cause,  my  opinicm 
is,  that  $16,000  is  the  maximum  amount  that  can  fairly  be 
arrived  at.  I  do  not  doubt  that  a  sale  for  that  sum  would 
have  been  advised  by  Rinehart  and  Lane,  and  also  by  Melick, 
and  would  in  fact  have  been  an  advantageous  sale. 

From  April  1st,  1862,  to  October  17th,  1863,  the  interest, 
taxes,  and  repairs,  paid  by  Voorhees,  are  to  be  considered 
from  the  evidence  as  equaled  by  the  proceeds  and  rents.  At 
the  last  mentioned  date,  the  defendant  is  to  be  charged  with 
$16,000,  and  credited  with  $14,866.50.  The  complainant  is 
entitled  to  a  decree  for  the  difference,  with  lawlul  interest 
from  the  same  date.  The  amount  so  obtained  is  to  be  applied, 
first,  to  the  pro  rata  payment  of  whatever  shall  be  ascertained 
to  be  due,  as  specified  in  the  agreement,  from  Melick  to  Lane, 
Rinehart  and  Voorhees,  respectively,  and  the  balance,  if  any, 
to  complainant.  It  should  be  referred  to  a  master  to  ascer- 
tain these  amounts.* 

♦Decree  affirmed,  10  C.  E.  Or.  523. 
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Murray  vs.  Elston, 

A  deed  of  settlement  between  partners  of  their  partnership  affairs,  de- 
clared to  be  made  with  a  view  to  a  full  and  final  settlement  and  the  recog- 
nition of  existing  rights,  referring  particularly  to  specific  matters  of 
contention  between  them,  and  full  and  explicit  in  its  provisions,  entered 
into  after  long  consideration  and  full  opportunity  to  investigate  the  matters 
it  refers  to,  and  formally  executed  under  hand  and  seal,  will  not  be  dis- 
turbed at  the  instance  of  one  partner  against  the  other,  except  for  the  most 
cogent  reasons. 

Argued  on  bill,  answer,  replication  and  proofs. 
Mr.  A.  Zab7'iskie,  for  complainant. 
Mr.  W.  B.  Williams,  for  defendant. 

The  Vice-chancellor. 

The  complainant  seeks  to  have  a  settlement  between  him- 
self and  the  defendant,  his  former  partner,  of  their  partner- 
ship business,  opened,  and  a  new  accounting  decreed  to  be 
made  between  them.  The  partnership  was  formed  in  1864, 
and  was  dissolved  in  January,  1868.  After  the  dissolution 
there  was  much  contention  between  them  as  to  their  respective 
interests  and  rights  in  the  partnership  affairs,  and  as  to  the 
basis  upon  which  a  settlement  ought  to  be  made.  Tliis  con- 
tention lasted  for  more  than  two  years,  and  until  the  17th  of 
March,  1870,  when  the  deed  of  settlement  was  made  between 
them,  which  the  coraj)lainant  now  attempts  to  impeach  and 
break  up.  He  charges  that  he  was  induced  to  sign  it  by  the 
fraudulent  representations  or  concealment  of  the  defendant. 
An  injunction  was  issued  upon  the  filing  of  the  bill  restrain- 
ing the  defendant  from  selling  certain  property  alleged  to 
belong  to  the  firm,  and  a  motion  to  dissolve  afterwards  made 
upon  the  coming  in  of  the  answer,  was  denied  for  the  reasons 
stated  in  the  opinion,  8  C.  E.  Gh'een  128.     The  answer  met 
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the  allegations  of  the  bill,  and  I  had  doubts  as  to  the  pro- 
priety of"  retaining  the  injunction,  but  did  retiiin  it  on  the 
sjjecial  grounds  set  out  in  the  opinion.  The  evidence  since 
taken,  including  the  testimony  of  both  the  parties  to  the  suit, 
and  which  has  been  fully  reviewed  and  discussed  at  the  argu- 
ment, has  left  me  in  no  doubt  that  the  deed  of  settlement 
must  be  allowed  to  stand,  and  the  complainant's  bill  be  dis- 
missed, with  costs.  I  do  not  conceive  it  necessary  to  go  over 
the  evidence  to  justify  my  conclusion.  I  am  entirely  satisfied 
that  the  complainant  had  abundant  opportunities  to  examine 
the  books  of  the  firm,  and  that  he  did  in  fact  examine  them 
during  the  two  years  or  more  in  which  the  disputes  between 
him  and  iiis  partner  were  going  on;  that  in  general  capacity 
and  knowledge  of  the  business  he  was  quite  the  equal  of  the 
defendant,  and  was  in  no  wise  over-reached  or  misled  by  him. 
The  settlement  recognizes  in  its  opening  the  fact  of  their 
previous  controversies,  and  is  full  and  explicit  in  its  provisions. 
It  is  declared  to  be  made  with  a  view  to  a  full  and  final  settle- 
ment, and  the  recognition  of  existing  rights.  It  refers  par- 
ticularly to  spe(;ific  matters  of  contention  between  them,  and 
on  every  ground  in  reference  to  w^liicii  it  can  be  considered  is 
entitled  to  be  supported,  unless  it  can  be  shown  by  clear  and 
convincing  proof  to  have  been  fraudulently  procured.  An 
instrument  like  this,  under  the  hand  and  seal  of  a  partner, 
entered  into  after  long  consideration  and  full  opportunity  to 
investigate  the  matters  it  refers  to,  w'ill  not  be  disturbed  by 
this  court,  except  for  the  most  cogent  of  reasons.  I  think  the 
charge  of  fraudulent  suppression  or  of  false  entries  in  the 
books,  brought  in  this  case  against  the  defendant,  has  altogether 
failed  to  be  proved,  and  I  shall  therefore  advise  a  decree  as 
above.* 


*  Decree  affirmed,  post  p.  589. 
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Beatty  vs.  Van  Beenner  and  others.* 

1.  A  denial  "that  the  principal  sum  mentioned,  with  large  arrears  of 
interest,  or  any  interest  whatever,  is  due  and  owing  to  the  complainant," 
and  an  averment  "that  a  large  portion  of  said  principal  sum,  to  wit,  the 
sum  of  $500,  was  exacted  of  tlie  said  V.  by  the  complainant,  in  excess  of 
interest  allowed  by  law,  for  the  loan  of  the  remaining  15000  to  the  said  V. 
and  that,  therefore,  the  complainant  is  not  entitled  to  receive  the  said  sum 
of  1500,  or  any  interest  upon  the  balance  of  the  said  principal  sum,"  is  not 
sufficient  to  support  the  defence  of  usury. 

2.  To  support  such  defence,  the  usurious  contract  must  be  alleged,  and 
the  facts  or  circumstances  must  appear,  from  which  the  court  can  determine 
the  fact  of  usury. 

Mr.  Evans  and  Mr.  Dixon,  for  complainant. 
Mr.  Hilton,  for  defendant. 

The  Vice-Chancellor. 

A  sufficient  reason  why  the  defence  of  usury  set  up  in  this 
foreclosure  suit  cannot  prevail  is,  that  the  defence  is  not  suffi- 
ciently averred.  Tiie  defendant,  in  his  answer,  denies  "that 
the  principal  sum  mentioned,  with  large  arrears  of  interest,  or 
any  interest  whatever,  is  due  and  owing  to  the  complainant ; 
and  says,  that  a  large  portion  of  said  principal  sura,  to  wit, 
the  sum  of  $500,  was  exacted  of  the  said  Van  Brenner  by 
the  complainant,  in  excess  of  interest  allowed  by  law,  for  the 
loan  of  the  remaining  $5000  to  the  said  Van  Brenner,  and 
that,  therefore,  the  complainant  is  not  entitled  to  receive  the 
said  sum  of  $500,  or  any  interest  upon  the  balance  of  the  said 
principal  sum." 

No  contract  for  the  loan  of  money  at  a  usurious  rate,  is  here 
allegt'd.  It  does  not  appear  when  or  how  the  $500  was 
exacted,  or  what  the  particulars  of  the  transaction  were.  A 
conclusion  is  alleged,  but  no  facts  or  circumstances  are  shown 
from  which  it  can  be  seen  by  the  court  whether  the  conclusion 
is  correct. 

Cited  in  Cox  v.  Westcoat,  2  Stew.  552. 
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The  rule  of  pleading  in  such  eases  is  well  settled,  and  has 
often  been  enforced  in  this  court.  Taylor  v.  Morris,  7  C.  E. 
Green  612;  Turrell  v.  Byard,  ante  p.  135. 

It  appears  from  the  evidence,  that  $5000  was  the  principal 
sum  advanced,  and  I  think  no  satisfactory  or  conclusive  proof 
appears,  that  any  usurious  contract  was  in  fact  made,  even 
if  such  contract  had  been  fully  alleged.  The  complainant  is 
entitled  to  a  ilecree  for  the  above  principal,  with  interest  and 
costs. 


Vreeland  vs.  Clafflin  and  others. 

1.  A  conveyance  of  lands,  not  left  for  record  within  fifteen  days  after 
execution  and  delivery,  is  void  as  against  a  future  creditor  of  the  grantor 
who  obtains  a  judgment  against  him  at  any  time  prior  to  the  registry  of 
the  conveyance,  or  to  actual  notice  thereof. 

2.  Such  lands  are  liable  for  the  debt  in  the  hands  of  any  subsequent 
grantee,  though  the  deed  to  the  debtor  was  not  recorded  until  after  the 
judgment  was  recovered,  and  the  judgment  creditor  was  then  ignorant  of 
ihe  debtor's  prior  ownership. 

Argued  on  bill  and  demurrer. 
Mr.  Hageman,  for  the  demurrer. 
Air.  Kingman,  contra. 

The  Vice-Chancellor. 

On  the  22d  of  December,  1858,  Clafflin  &  Co.,  some  of  the 
defendants,  recovered  in  the  Supreme  Court  of  this  state,  a 
judgment  against  Henry  S.  Voorhees  for  $529.81.  An  exe- 
cution was  issued,  and  levied  on  certain  lands  as  the  property 
of  Voorhees,  and  tlie  sheriff  was  about  to  make  sale.  The 
complainant,  who  was  the  true  owner  when  the  judgment  was 
recovered,  filed  his  bill,  and  an  injunction  was  issued  restraining 
the  sale.  A  general  demurrer  was  put  in,  and  the  cause,  as 
thus  situated,  has  been  argued. 
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The  premises  levied  on  were  conveyed  to  Henry  S.  Voor- 
hees  on  the  27th  of  March,  1850,  by  one  Skillman  and  wife, 
but  the  deed  was  not  left  for  record  till  April  7th,  1871.  On 
the  12th  of  February,  1853,  Henry  S.  Voorhees  conveyed  to 
John  A.  Voorhees,  but  the  deed  was  not  left  for  record  till 
April  11th,  1871.  On  the  1st  of  April,  1864,  John  A. 
Voorhees  conveyed  to  the  complainant,  whose  deed  was 
recorded  January  5th,  1865. 

The  above  are  the  essential  allegations  of  the  bill.  It  is  not 
charged  that  the  judgment  creditors  had  notice  of  the  convey- 
ance by  Henry  S.  Voorhees,  and  no  facts  are  set  up  showing 
any  equity  in  the  complainant,  beyond  the  averment  that 
Voorhees  "  has  had  no  right  or  interest  in  the  premises  con- 
veyed since  his  deed,  and  that,  a  short  time  thereafter,  he 
removed  therefrom."  I  can  discover  nothing  in  the  bill  to 
exempt  the  complainant  from  the  legal  consequences  of  his 
act  in  taking  the  conveyance  without  investigating  the  title. 
The  legal  consequences  referred  to  arise  from  the  eighteenth 
section  of  the  act  respecting  conveyances.  Nix.  Big.,  4th  Ed., 
p.  146.*  The  provision  is,  that  every  deed  or  conveyance 
of  lauds  shall  be  void  and  of  no  effect  against  a  subsequent 
judgment  creditor  or  bona  fide  purchaser  or  mortgagee  for  a 
valuable  consideration,  not  having  notice  thereof,  unless  such 
deed  or  conveyance  shall  be  acknowledged  or  proved  and 
recorded,  or  lodged  for  that  purpose,  within  fifteen  days  after 
the  time  of  signing,  sealing,  and  delivering  the  same. 

It  cannot  help  the  complainant's  case,  that  the  deed  to 
Voorhees  was  not  recorded  till  after  the  judgment  was 
recovered,  or  that  the  judgment  creditors  were  then  ignorant 
that  the  premises  had  been  owned  by  him.  As  against 
Clafflin  &  Co.,  he  was  seized  of  the  premises  as  fully  as  if 
the  deed  to  him  from  Skillman  had  been  duly  recorded,  and 
as  against  them,  he  remained  so  seized  in  contemplation  of 
law,  because  the  deed  made  by  him  had  not  been  recorded  or 
notice  of  it  given  to  Clafflin  &  Co.,  and  was,  for  that  leason, 
void  and  of  no  effect.     When  a  judgment  is  recovered,  the 

*  Rev.,  p.  155,  sec.  14. 
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creditors  who  recover  it  may  not  know  that  any  lands  are 
owned  by  the  defendant,  but  are  entitled,  notwithstanding 
such  ignorance,  to  levy  upon  whatever  lands  may  afterwards 
be  discovered.  That  Clafflin  &  Co.  did  not  become  the  cred- 
itors of  Voorhees  upon  the  faith  or  credit  that  he  owned  the 
lands  in  question,  can  certainly  raise  no  equity  upon  which 
the  bill,  as  framed  in  this  case,  can  be  supported. 

I  shall  advise  that  the  demurrer  be  sus^tained,  and  the 
injunction  dissolved. 


Ackerman  vs.  Ackerman's  Executors  and  others. 

1.  a  verbal  agreement  between  a  father  and  son,  that  the  son  should 
cultivate  the  fivrm  upon  which  he  lived  with  his  father,  provide  all  the 
buildings  and  improvements  required,  and  keep  all  the  buildings  and 
improvements  in  repair,  all  at  his  own  cost  and  expense;  should  pay  all 
taxes  upon  said  farm,  and  pay  to  his  father  the  sum  of  $100  in  cash,  in 
each  year  as  long  as  he  lived  ;  and  that  in  consideration  thereof,  upon  the 
decease  of  the  father,  the  said  farm  should  belong  to  the  son ;  even  if  fully 
performed  on  the  part  of  the  son,  must  be  suflBciently  and  satisfactorily 
proved,  to  entitle  him  to  a  decree  for  specific  performance. 

2.  Some  improvements  having  been  made  by  the  son  upon  the  farm,  not 
such  as  an  ordinary  tenant  would  be  likely  to  make,  and  the  defendants, 
though  denying  that  the  alleged  verbal  agreement  was  ever  made,  tender- 
ing themselves  ready  and  willing  to  contribute  their  proper  share  for  a 
compensation  for  such  improvements,  a  decree  was  advised,  referring  it  to 
a  master  to  ascertain  and  report  what  allowance  would  fully  meet,  in  this 
respect,  the  conceded  equity  of  the  case,  and  that  such  allowance  be  madft. 


Argued  on  bill,  answers,  replications,  and  proofs. 

Mr.  C.  H.  Voorhis,  for  complainant. 

Mr.  M.  M.  Knapp  and  Mr.  L.  Zabtnskie,  for  defendants. 
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The  Yice-Chancellor, 

The  complainant,  Gilbert  B.  Ackerman,  brings  this  suit 
against  the  executors  and  the  devisees  in  the  will  of  liis 
father,  Peter  H.  Ackerman,  deceased,  to  compel  a  conveyance 
to  himself  of  a  farm  of  about  seventy-four  acres,  situate  in 
Saddle  river,  in  the  county  of  Bergen.  His  father  died  on 
the  2d  of  June,  1869,  at  the  age  of  seventy  years,  leaving  a 
last  will  and  testament  which  has  been  duly  proved  in  the 
surrogate's  office  of  said  county.  The  testator  was  possessed 
of  a  considerable  estate,  personal  and  real,  though  the  precise 
value  of  it  does  not  certainly  appear  in  the  cause.  After  a 
bequest  of  $10,000  and  his  household  furniture  to  his  wife, 
he  directs  all  his  real  estate  in  Saddle  river  to  be  sold  and 
the  proceeds  thereof,  togetlier  with  the  residue  of  his  personal 
property,  after  the  legacy  to  his  wife,  to  be  divided  into  five 
equal  shares;  one  share  to  go  to  his  son,  the  complainant; 
one  share  to  eacli  of  his  daughters;  and  one  sliare  to  be  divi- 
ded equally  among  his  grandchildren,  the  children  of  his 
deceased  son,  John  Henry  Ackerman.  Isaac  N.  Voorhis  and 
Cornelius  Cadmus,  the  sons-in-law  of  the  testator,  are  ap- 
pointed the  executors  of  his  will. 

Tlie  complainant  receives  an  equal  share  with  the  other 
children  of  his  father,  but  is  dissatisfied  with  this  equality, 
and  charges  that  the  will  is  a  fraud  upon  his  riglits.  He 
alleges  that  he  worked  upon  the  farm  in  question — being  his 
father's  liomestead — till  he  became  of  age,  in  1855,  when  he 
married  and  continued  to  live  there  and  work  with  and  for 
his  father  till  the  spring  of  1857,  when  he  made  an  arrange- 
ment with  his  father  under  a  verbal  agreement,  wliich  is  set 
out  as  follows :  "  It  was  understood  and  agreed  between  them 
that  your  orator  should  cultivate  the  said  farm  and  a  five 
acre  lot  at  his  own  cost  and  expense  and  for  his  own  benefit, 
and  should  at  his  own  cost  and  expense  provide  all  the  build- 
ings and  improvements  he  required  ;  should  keep  all  the 
buildings  and  improvements  in  repair  at  his  own  cost  and 
expense;  should  pay  all  the  taxes  levied  and  to  be  levied 
against  such  farm;  and  should  pay  to  his  said  father  the  sum 
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of  $100  in  cash,  in  each  year,  as  long  as  he  lived,  and  should 
allow  his  father  one  half  of  the  chickens,  and  take  care  of 
them,  and  should  find  him  tiie  feed  for  one  horse  for  what 
use  your  orator  had  of  the  horse;  and  in  consideration  thereof, 
that  upon  the  decease  of  his  said  father,  the  said  farm  and 
five  acre  lot  shoukl  belong  to  your  orator." 

The  agreement  thus  alleged  was  afterwards,  as  complainant 
says,  modified  by  omitting  from  its  operation  the  five  acre  lot. 
He  further  says  that  he  took  possession  of  the  farm  under 
this  agreement,  and  cultivated  the  same,  repaired  the  fences  and 
buildings,  erected  such  additional  buildings  and  fences  as  were 
needed,  and  had  the  whole  house  painted,  including  the  part 
occupied  by  his  father,  firmly  believing  that  his  father  would 
carry  out  said  arrangement  by  devising  said  farm  to  him 
upon  his  decease.  He  alleges  that  he  has  fully  performed 
the  agreement  on  his  part,  and  prays  that  the  devisees  and 
executors  may  be  ordered  to  convey  the  farm  to  him  in  pur- 
suance of  the  agreement  on  the  part  of  his  father. 

There  are  several  aspects  of  this  case  which,  in  my  judg- 
ment, are  unfovorable  to  the  claim  set  up  by  the  complainant, 
and  which,  if  not  decisive  against  it  on  strictly  technical 
grounds,  do  not  commend  it  to  the  exercise  of  that  discretion 
on  which  alleged  contracts  of  this  nature  depend  in  a  court 
of  equity  for  compulsory  specific  performance.  But  I  shall 
not  advert  to  these  aspects,  or  to  any  point  presented  by  tlie 
pleadings  and  proofs,  except  the  single  and  primary  point, 
that  the  alleged  contract,  in  pursuance  of  which  the  farm 
was  to  belong  to  the  complainant,  has  not  been  sufficiently  or 
satisfactorily  proved.  I  am  of  opinion  that  the  agreement 
or  understanding  set  out  in  the  bill  was  not,  in  fact,  made  by 
the  father  and  the  complainant.  It  may  be  true  that  the 
expectation  existed  on  the  part  of  the  son,  that  the  farm 
would  be  his,  and  that  such  a  result  was  contemplated  by  the 
father  as  not  unlikely,  or  as  altogether  probable  in  the  final 
division  of  his  estate;  but  no  definite,  positive  and  binding 
contract,  even  of  a  verbal  description,  was  entered  into  which 
can   now  be  enforced.     The  ye;\rly   value  of  the  premises, 
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whicli  tlie  complainant  had  possession  of,  was  largely  in 
excess  of  what  he  was  to  pay;  his  payments,  in  fact,  being 
inadequate  as  rent,  and  the  advantages  of  the  arrangement  in 
respect  to  such  possession,  being  manifestly  on  the  side  of  tlie 
son.  The  improvements  of  a  permanent  nature  put  up  by 
the  complainant,  are  not  of  such  value  or  extent  as  to  furnish 
any  strong  argument  in  support  of  the  view  that  he  relied, 
as  he  claims,  on  the  validity  of  the  contract  that  the  land 
should  ultimately  be  his.  But  inasmuch  as  some  improve- 
ments were  made,  not  such  as  an  ordinary  tenant  would  be 
likely  to  erect,  and  the  defendants  in  their  answer,  while 
denying  that  the  verbal  agreement  was  ever  made  as  alleged, 
and  asserting  its  invalidity  if  made,  still  tender  themselves 
ready  and  willing  to  contribute  their  proper  share  for  a  com- 
pensation for  said  improvements,  I  am  willing  to  advice  a 
decree  that  it  be  referred  to  a  master,  to  ascertain  and  report 
what  the  fair  allowance  is  that  would  meet,  in  this  respect, 
the  conceded  equity  of  the  case,  and  that  such  allowance  be 
accordingly  made.  To  decree  more  than  this  would,  I  am 
satisfied,  be  inequitable  and  wrong.  I  am  entirely  unable  to 
perceive  any  grounds  on  which  the  complainant  can  be  held 
to  have  suflFered  injustice  at  the  hands  of  his  father,  or  to 
have  established  the  charge  that  the  large  and  equal  provision 
made  for  himself  in  the  will  of  which  he  complains,  was  in 
violation  of  good  faith,  and  a  fraud  on  his  rights. 

I  shall  advise  as  above.* 


*  Decree  affirmed,  post  p.  585. 
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The    Equitable    Life    Assurance    Society    op    the 
United  States  vs.  Laird  and  others.* 

1.  Where  the  subpoena  is  returned,  with  an  affidavit  by  the  sheriff  that 
he  has  made  due  and  diligent  inquiry  for  the  defendant,  and  was  informed 
and  believed  tiiat  he  was  not  a  resident  of  his  county  at  that  time,  but  of 
another  state,  the  statutory  order  for  publication  is  warranted,  though  the 
defendant  was  a  resident  of  this  state. 

2.  An  error  in  the  name  of  a  paper,  (Long  Branch  Times,  when  it  should 
have  been  Long  Branch  News,)  in  which  notice  to  an  absent  defendant  waa 
directed  to  be  published,  is  amendable  after  sale  under  execution.  No 
prejudice  thereby  results  to  the  purchaser's  title. 

3.  An  amended  bill  is  considered  as  an  original  bill,  and  a  new  subpoena 
to  answer  is  not  necessary  when  the  defendant  has  not  appeared. 

4.  A  decree  and  execution  may  be  amended  by  an  order  directing  that 
the  mortgaged  premises  be  sold  in  a  different  manner  from  that  directed 
by  the  decree  and  execution.  Such  amendment  cannot  injuriously  affect 
the  title  acquired  by  the  purchaser  at  the  sheriff's  sale. 


On  the  20th  of  January,  1873,  the  complainants  filed 
their  bill  for  foreclosure  and  sale  of  the  premises  known  as 
the  Mansion  House  property  at  Long  Branch,  in  this  state. 
They  made  the  widow  and  heir-at-law,  and  the  administrator 
Avith  the  will  annexed  of  the  mortgagor,  together  with  the 
other  encumbrancers  then  known  to  them,  parties  to  the  suit. 

*  Cited  in  Leonard  v.  Neiu  York  Bay  Co.,  1  Stew.  195. 
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Proce&s  of  subpoena  to  answer,  returnable  to  the  4th  day  of 
February  then  next,  was  issued  for  all  of  the  defendants. 
On  the  22d  of  March,  1873,  they  amended  then-  bill  by 
making  parties  thereto  five  persons,  to  whom  the  mortgagor 
had  conveyed  certain  parcels  of  the  mortgaged  premises,  and 
certain  other  persons  who  held,  by  assignment,  three  of  the 
mortgages  on  tlie  premises,  in  respect  of  which  mortgages 
they  had,  in  ignorance  of  the  assignments,  made  the  mort- 
gagees parties  to  the  original  bill.  The  sheriff'  of  Monmouth 
returned  the  subpoena  directed  to  Julia  Laird,  the  widow 
above  named,  with  an  affidavit  that  he  had  made  due  and 
diligent  inquiry  for  her,  for  the  purpose  of  serving  the  sub- 
poena upon  her,  and  that  he  was  informed  and  believed  that 
she  was  not  a  resident  of  his  county  at  that  time,  but  resided 
in  the  city  of  New  York.  Mrs.  Laird's  last  jdace  of  residence 
in  this  state,  was  in  Monmouth  county. 

The  encumbrancers  answered.  Mrs.  Laird  did  not  appear. 
On  the  11th  of  February,  1873,  an  order  for  publication  as 
to  her,  in  the  usual  form,  was  made,  requiring  her  to  appear, 
plead,  answer,  or  demur,  on  or  before  the  12th  day  of  April 
then  next.  It  directed  that  the  notice  of  the  order  pre- 
scribed by  the  rules  of  this  court  should,  within  twenty  days 
from  the  date  of  the  order,  be  served  on  her,  either  by  actual 
service  upon  her  personally,  or  by  leaving  the  same  at  her 
residence,  with  a  jserson  of  the  family  ;  or  in  default  of  such 
service,  that  the  notice  be  published,  within  said  twenty  days, 
in  the  Long  Branch  Times,  a  newspaper  printed  at  Long 
Branch  in  this  state,  and  continued  therein  for  six  weeks 
successively,  at  least  once  in  every  week,  and  that  a  copy 
thereof  be  also  mailed,  within  the  same  time,  to  her,  directed 
to  her  post  office  address,  if  it  could  be  ascertained.  Due 
proof  of  the  i)ublication  in  the  Long  Branch  News,  of  the 
notice,  within  and  for  the  time  specified  in  the  order,  and  of  due 
inquiry  for  the  residence  and  post  office  address  of  Mrs.  Laird, 
was  filed.  A  decree  pro  conj'esso  was  entered  against  her  on  the 
29th  of  April,  1873.  There  was  a  reference  in  the  cause.  A 
final  decree  for  foreclosure  and  sale  of  the  mortgaged  prem- 
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ises  was  made  on  the  21st  of  June,  187J5.  It  directed  that 
the  premises  be  sold  in  certain  parcels,  in  certain  order.  A 
writ  of  fieri  facias  was  issued  in  i)ursuance  of  the  decree, 
directed  and  delivered  to  the  sheriff  of  Monmouth,  who 
advertised  the  property  for  sale  under  it. 

On  the  3d  of  September,  1873,  the  encumbrancers  and  the 
administrator  of  the  mortgagor  filed  in  this  court  an  agree- 
ment that  the  mortgaged  premises  should  be  sold  in  parcels 
diiferent  from  those  si)ecified  in  tlie  decree  and  execution, 
and  that  the  proceeds  of  the  sale,  if  not  sufficient  to  pay  the 
claims  of  all  the  encumbrancers,  should,  after  payment  of 
the  amount  due  the  com|)]ainants,  whose  mortgage  was  the 
first  mortgage  and  covered  the  whole  property,  be  brought 
into  court,  to  be  disposed  of  by  the  court  according  to  the 
rights  of  the  encumbrancers.  The  occasion  of  the  agreement 
was  the  discovery  that  to  sell  according  to  the  directions  of 
the  decree  and  execution,  would  necessitate  a  sacrifice  of  the 
property,  it  having  been  ascertained  that  the  hotel,  which 
constituted  a  great  part  of  the  value  of  the  premises,  stood 
partly  on  each  of  two  of  the  parcels  which  had  been  decreed 
to  be  sold  separately.  An  order  was  on  motion  made  in 
pursuance  of,  and  according  to  this  agreement. 

On  the  6th  of  S<'|)tember,  1873,  part  of  the  premises  was 
sold  by  tlie  sheriff,  according  to  the  last  mentioned  order, 
and  purchased  by  Thomas  J.  M<Cahill  and  Thomas  Mc- 
Lellan,  who  signed  an  acknowledgment  of  the  purchase  at 
the  foot  of  the  conditions  of  sale,  and  paid  the  per  centage  of 
the  purciiase  money  required  by  the  conditions.  Subse- 
quently, tlie  purchasers  refused  to  complete  the  purchase,  on 
the  ground  that  the  title  to  the  premises  was  defective, 
because  ]Mrs.  Laird  was  a  resident  of  this  state  when  the 
order  for  publication  was  made,  and  therefore  ought  to  have 
been  served  with  process ;  that  if  she  were  not  such  resident, 
the  publication  directed  by  the  court  had  not  been  made,  the 
order  directing  publication  in  the  Long  Branch  Times,  wiiile 
the  j)roof  filed  was  of  publication  in  the  Long  Branch  News  ; 
that  no  subpoena  had  been  issued  for  Mrs.  Laird  to  answer 
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the  amended  bill,  and  that  the  proceedings  were,  for  these 
reasons,  not  conclusive  against,  or  binding  upon  her;  and, 
further,  because  of  the  alteration  of  the  mode  of  sale  by  the 
order  above  alluded  to.  They  have  also  filed  petitions,  asking 
for  an  order  that  the  deposit  of  purchase  money  be  retiirned 
to  them. 

Testimony  was  taken  under  an  order  to  show  cause,  granted 
on  the  petitions.  From  the  testimony  it  appears,  among 
other  things,  that  when  the  order  for  publication  was  made 
there  was  no  newspaper  printed  at  Long  Branch  by  the 
name  of  The  Long  Branch  Times,  and  the  only  newspaper 
then  printed  or  published  there  was  the  Long  Branch  News ; 
and  that  Mrs.  Laird  was  present  at  the  sale. 

Mr.  A.  ZabrisJcie,  for  McCahill,  one  of  the  purchasers  and 
petitioners. 

Mr.  Charles  Haight,  for  McLellan,  the  other  purchaser  and 
petitioner. 

Mr.  A.  KirlcpatriGk  and  Mr,  Ashbd  Green,  for  the  com- 
plainants. 

Mr.  W.  H.  Vredenburgh,  Mr.  B.  Allen,  Jr.,  and  Mr.  B, 
Gummere,  for  Conover  &  Rue,  mortgage  holders. 

Mr.  J.  E.  Lanning,  for  Maps  &  Slocum,  mortgage  holders. 

Mr.  B..  G.  Clayton,  for  Charles  Hulick,  a  mortgage  holder. 

The  Chancellor. 

• 

The  mortgaged  premises  in  this  suit  were  sold  by  the 
sheriff  of  the  county  of  Monmouth  under  the  fieri  facias 
issued  for  that  purpose.  The  petitioners  became  the  pur- 
chasers at  the  sale.  They  paid  the  amount  of  deposit 
required  by  the  conditions.  They  now  apply  for  an  order 
that  the  deposit  be  returned  to  tiiem,  on  the  ground  tluit  since 
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the  sale  they  have  discovered  that  the  title  to  the  mortgaged 
premises  is  defective,  because,  as  they  allege,  the  interest  of 
Julia  Laird,  widow  of  the  owner  of  the  equity  of  redemption, 
was  not  foreclosed  in  the  suit;  and  because  the  proceedings 
in  the  cause  were  irregular. 

They  allege  that  Julia  Laird  was,  at  the  time  of  the  filing 
of  the  bill,  a  resident  of  this  state,  and  ought,  therefore,  to 
have  been  served  with  process  in  the  suit.  The  evidence 
satisfies  me  that  she  was  not,  at  the  time  of  the  filing  of  the 
bill  in  this  cause,  or  at  the  time  of  issuing  the  subpoena  to 
answer,  addressed  to  her,  or  at  the  time  of  making  the  order 
for  publication,  a  resident  of  this  state.  But  if  she  were,  the 
order  was  warranted  by  the  affidavit  which  was  before  this 
court  when  it  was  made.  The  statute  [Nix.  Dig.  109,  §  22,*) 
directs,  that  "  in  case  of  a  bill  filed  against  any  defendant, 
against  whom  a  subpoena  or  otlier  process  to  appear  shall 
issue,  and  such  defendant  shall  not  cause  his  appearance  to  be 
entered  in  such  suit  as  according  to  the  rules  of  said  court  the 
same  ought  to  be  entered  in  case  such  process  has  been  duly 
served,  and  it  shall  be  made  to  appear  to  the  satisfaction  of 
the  Chancellor  that  such  defendant  is  out  of  the  state,  or 
cannot,  upon  due  inquiry,  be  found  therein,  or  that  he  con- 
ceals himself  within  this  state,  every  such  defendant  shall  be 
deemed  and  taken  to  be  an  absent  defendant ;  and  thereupon 
the  Chancellor  may,  by  order,  direct  such  absent  defendant 
to  appear,  plead,  answer,  or  demur  to  the  complainant's  bill 
at  a  certain  day  therein  to  be  named,  not  less  than  two  nor 
more  than  six  months  from  the  date  of  such  order,  which 
order  shall,  within  twenty  days  thereafter,  be  served  personally 
on  such  defendant  by  a  delivery  of  a  copy  thereof  to  him,  or 
be  published  in  one  or  more  of  the  public  newspapers  printed 
in  tins  state,  and  designated  in  such  order,  for  six  weeks  suc- 
cessively, at  least  once  in  each  week,  and  which  order  shall 
also  be  published  or  served  in  any  other  manner  that  the 
Chancellor,  in  the  same,  may  see  proper  to  direct." 

The  statute  applies  as  well  to  persons  who  may  be  domi- 

*Jlev.,  p.  106,  sec  18. 
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ciled  in  this  state,  as  to  those  whose  domicile  is  beyond  its 
borders. 

The  petitioners  further  insist,  that  if  Mrs.  Laird  was  properly 
regarded  by  the  court  as  an  "  absent "  defendant,  notice  was 
not  given  to  her  according  to  the  requirements  of  the  statute. 

It  aj)pears  that  the  order  for  publication  directed  that  the 
notice  be,  within  twenty  days  from  its  date,  served  on  Mrs. 
Laird,  either  by  actual  service  upon  her  personally,  or  by 
leaving  the  same  at  her  residence,  with  a  person  of  the 
family;  or  that  in  default  of  such  service,  the  notice  be  pub- 
lished within  said  twenty  days  in  the  Long  Branch  Times,  a 
newspaper  printed  at  Long  Branch,  in  this  state,  and  con- 
tinued therein  for  six  weeks  successively,  at  least  once  in  every 
week,  and  that  a  copy  thereof  be  also  mailed  within  the  same 
time  to  her,  directed  to  her  post  office  address,  if  the  same 
could  be  ascertained.  The  order  in  all  respects  was  com- 
plied with,  except  that  the  newspaper  in  which  the  notice  was 
published,  was  one  called  The  Long  Branch  News.  It  was 
however  tiie  only  newspaper  wliich,  at  the  date  of  the  order, 
was  printed  or  published  at  Long  Branch.  Tlie  designation, 
*  Long  Branch  Times/  was  unquestionably  a  mere  misnomer. 
I  have  no  doubt  that  the  order  is  amendable  in  this  respect. 
Tliere  is  not,  there  cannot  be  any  question  but  that  the  Long 
Branch  News  was  the  paper  intended  by  the  court  in  making 
the  order  for  publication.  The  misprision  in  drawing  the 
order,  may  be  corrected.  In  Jeffreys'  Heirs  v.  Callis,  4  Dana 
(Ky.)  466,  in  error,  the  defendant  had  obtained  a  decree 
against  the  unknown  heirs  of  Jeffreys,  upon  a  certificate  of 
publication  by  a  person  as  editor  of  the  newspaper  in  which 
the  publication  was  made.  But  editors  were  not  by  law 
authorized  to  certify  such  publications;  the  certificate  of  the 
printer  of  the  newspaper  was  required.  The  court  had  per- 
mitted the  person  who  had  so  certified  as  editor,  to  amend  the 
certificate  three  years  afterwards.  The  order  allowing  the 
amendment  was  affirmed  in  the  appellate  court. 

It  appears  by  the  testimony,  that  Mrs.  Laird  was  present 
at  the  sale  of  the    mortgaged    premises   by  the  sheriff,  and 
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neither  gave  notice  of  any  claim  upon  the  jiroperty,  nor  pro- 
tested against  the  proceedings  under  which  it  was  sold.  She 
did  not  appear,  plead,  demur,  or  answer  in  the  suit. 

The  complainants  amended  their  bill  on  the  22d  day  of 
March,  1873.  The  time  for  appearance  fixed  in  the  order  for 
publication,  was  the  12th  day  of  April,  1873.  Mrs.  Laird 
took  no  copy  of  the  bill  from  the  office. 

It  is  objected  by  the  purcliasers,  that  a  decree  based  on 
the  bill  as  amended,  cannot  bind  her.  The  fifty-second  rule 
of  this  court,  provides  that  the  complainant  may  amend  his 
bill  of  course,  and  without  motion  or  rule,  at  any  time  before 
answer,  plea  or  demurrer  filed,  and  without  cost.  The  fifty- 
fifth  rule  provides  that  "in  all  cases  where  the  defendant's 
appearance  has  been  entered,  and  he  hath  procured  a  copy  of 
the  bill,  and  the  complainant  is  allowed  to  amend  without 
costs,  he  shall  furnish  the  defendant  with  a  certified  copy  of 
the  amended  bill,  or  amend  tl)e  defendant's  copy  gratis." 

As  before  stated,  Mrs.  Laird  did  not  appear  m  the  suit. 
Under  the  rule,  the  complainant  was  at  liberty  to  amend  his 
bill,  and  no  new  subpoena  to  her  to  answer  was  necessary. 

In  JIaddock's  Chancery,  p.  369,  it  is  laid  down,  that  an 
amended  bill  is  considered  as  an  original  bill,  but  new  sub- 
poenas are  not  necessary. 

In  DanielVs  Ch.  Pr.,  p.  402,  {4fh  ed.)  it  is  said,  in  refer- 
ence to  amendments  of  the  character  of  those  made  in  this 
case:  "But  although  it  is  the  practice  to  call  a  bill  thus 
altered  an  amended  bill,  the  amendment  is  in  fact  esteemed 
but  as  a  continuation  of  the  original  bill,  and  as  forming 
part  of  it,  for  both  the  original  and  amended  bill  consti- 
tute but  one  record;  so  much  so,  that  where  an  original  bill 
is  fully  answered,  and  amendments  are  afterwards  made,  to 
which  the  defendant  does  not  answer,  the  whole  record  may 
be  taken  pro  confesso  generally,  and  an  order  to  take  the  bill 
pro  confesso  as  to  the  amendments  only,  will  be  il-regular." 

In  Smith's  Ch.  Pr.  250,  it  is  said:  A  bill  may  be  amended 
without  costs,  if  the  order  to  amend  is  obtained  before  the 
defendants    have   appeared;    or   if   some  of   the  defendants 
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have  appeared,  and  otliers  have  not,  it  may  be  amended  as 
to  those  who  have  not  appeared,  and  as  to  those  who  have 
appeared,  on  the  terms  of  amending  their  office  copies. 

In  pages  254  and  255  of  the  same  work,  it  is  laid  down 
that  all  those  defendants  who  have  answered  the  original  bill, 
are,  if  required  to  answer  the  amendments,  served  with  sub- 
poena, but  it  is  not  necessary  to  serve  those  defendants  who 
by  the  order  are  not  required  to  answer,  nor  those  defendants 
who  have  appeared  but  not  filed  answers  to  the  original  bill 
with  subpoenas  to  answer  the  amended  bill. 

In  Stanley  v.  Bond,  6  Beav.  420,  it  was  held  that  where  a 
bill  is  amended  before  answer,  it  is  not  necessary  to  serve  a 
subpoena  to  answer  the  amendments.  In  that  case  applica- 
tion was  made  to  discharge  an  attachment,  which  had  been 
issued  against  the  defendant  for.  not  having  answered.  On 
his  behalf  it  was  urged  that  the  bill  ought  to  be  regarded  as 
an  original  bill,  filed  at  the  time  of  filing  the  amendments, 
and  since,  should  it  be  so  regarded,  the  time  for  answering 
would  not  yet  have  expired,  the  attachment  was  prematurely 
issued.  The  court,  however,  had  no  doubt  of  the  regularity 
of  the  attachment,  and  refused  the  motion,  with  costs. 

Mrs.  Laird  is  not  before  the  court  complaining  of  any  vio- 
lation or  disregard  of  her  rights,  whether  through  want  of 
notice  or  irregularity  of  proceeding.  The  court  adjudged 
that  she  had  been  duly  notified  according  to  law,  and  in 
pursuance  of  that  adjudication,  it  decreed  that  she  should 
stand  absolutely  debarred  and  foreclosed  of  all  equity  of 
redemption  in  the  premises  when  sold  under  the  decree. 

But  it  is  further  objected,  that  after  the  mortgaged  premises 
had  been  advertised  for  sale  under  the  execution,  an  order  of 
this  court  was  made,  directing  the  sheriff  to  sell  the  property 
in  a  different  manner  from  that  in  which  it  was  directed  to  be 
sold  by  the  decree  and  execution.  Whether  the  property  be 
ordered  to  be  sold  in  parcels  or  all  together,  the  notice  of 
sale  is  the  same.  The  only  question  that  can  arise  is  as  to 
the  propriety  of  the  practice.  To  have  sold  the  property 
according  to  the  directions  of  the  decree  and  execution,  would 
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have  been  to  sacrifice  it.  It  was  discovered  that  so  to  sell  it 
would  be  to  dispose  of  the  hotel  building  in  two  parts.  Tlie 
encumbrancers,  other  than  the  complainants,  therefore,  and 
the  personal  representative  of  Samuel  Laird,  deceased,  who,  at 
the  time  of  his  death,  was  the  owner  of  the  equity  of 
redemption,  to  avoid  the  difficulty,  united  in  an  agreement 
that  an  order  should  be  entered,  directing  that  the  sale  be 
made  in  other  parcels  than  those  specified  in  the  decree  anil 
execution,  and  that  all  the  proceeds  of  sale,  after  satisfying 
the  first  mortgage,  (the  complainant's,)  which  was  on  the 
whole  property,  and  which,  it  may  be  remarked,  was  executed 
by  Samuel  Laird,  prior  to  his  marriage  with  the  defendant, 
Julia  Laird,  be  brought  into  court  and  disposed  of  according 
to  the  equities  between  the  parties.  The  complainants  made 
no  objection  to  the  proposed  order,  and  the  order  was  made,  in 
effect  amending  the  decree  and  execution  in  these  respects. 
It  has  been  the  practice  of  this  court  to  make  such  amend- 
ments in  that  manner  in  the  interest  of  all  parties,  thus  to 
provide  for  the  sale  of  the  mortgaged  premises  in  the  most 
advantageous  way.  The  subject  is  thoroughly  under  the  con- 
trol of  the  court.  This  amendment  of  the  decree  and 
execution  could  not  in  any  way  injuriously  affect  the  title 
acquired  by  the  purchasers  at  the  sheriff's  sale. 

The  petitions  of  the  purchasers  will  be  dismissed,  but  with- 
out costs,  and  the  order  for  publication  will  be  amended.* 


Dobbs  vs.  Norcross. 


1.  Equity  will  never  compel  a  purchaser  to  take  a  doubtful  title  which 
can  only  be  settled  by  litigation,  or  where  tlie  purchase  would  expose  him 
to  the  hazard  of  such  proceedings. 

2.  That  may  be  a  good  title  at  law,  whicli  a  court  of  equity  in  the  exer- 
cise of  its  discretion  will  not  force  on  an  unwilling  purchaser. 

3.  Every  purchaser  of  land  has  a  right  to  demsind  a  title  whicli  shall 
put  him  in  all  reasonable  security,  and  which  shall  protect  him  from 

*Order  affirmed,  11  C.  E.  Gr.  531. 
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apprehension  of  suits.  He  should  have  a  title  which  will  enable  him 
not  only  to  hold  his  land,  but  to  hold  it  in  peace;  and  if  he  wishes  to  sell 
it,  to  be  reasonably  sure  that  no  flaw  or  doubt  will  come  up  to  disturb  its 
marketable  value. 


On  final  hearing,  on  pleadiugs  and  proofs. 
Mi\  J.  M.  Scovel,  for  complainant. 
Mr.  F.  Kingman,  for  defendant. 

The  Chancellor. 

This  is  a  suit  for  specific  performance  oi  an  agreement 
made  January  14th,  1871,  between  the  parties,  for  exchange 
of  lands,  certain  real  estate  of  the  defendant  in  the  county 
of  Burlington,  in  this  state,  for  a  certain  farm  in  Forrest 
county,  Pennsylvania. 

The  answer  sets  up  fraudulent  misrepresentations  on  the 
part  of  the  complainant  as  to  the  land  he  proposed  and 
agreed  thereby  to  convey,  or  cause  to  be  conveyed,  and  want 
of  title,  either  on  the  part  of  the  complainant  or  of  his  son, 
J.  Benson  Dobbs,  in  the  property. 

Unless  the  grantor  in  the  deed  tendered  to  the  defendant 
by  tlie  complainant,  for  the  land  in  Pennsylvania,  has  a  good 
title  to  that  property,  this  court  will  not  require  the  de- 
fendant to  accept  it.  It  appears,  from  the  complainant's 
testimony,  that  he  at  one  time  owned  the  land,  and  that,  while 
he  was  such  owner,  it  was  sold  under  a  judgment  against 
him,  and  at  the  sheriff's  sale  was  purchased  by  James 
W.  Daniels,  to  whom  the  sheriff  conveyed  it  by  deed,  dated 
February  28th,  1860.  It  appears,  also,  that  the  complainant 
made  an  agreement  with  Daniels,  who  testifies  that  he  bought 
the  property  in  for  the  complainant,  for  the  redemption  of 
the  property,  and  that,  accordingly,  on  the  18th  of  June, 
1860,  the  complainant  paid  Daniels  $160,  and  the  latter 
gave  him  a  receipt  therefor,  in  which,  acknowledging  the 
receipt  of  the  money  as  from  J.  B.  Dobbs,  the  son  of  this 
complainant,  he   agreed    to   convey   the   property  to  J.   B. 
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Dobbs,  the  latter  to  pay  him,  at  the  delivery  of  the  deed,  any 
additional  costs  or  expense  he  might  incur  over  the  amount 
of  his  bid  at  the  sheriff's  sale.  The  bid  was  about  $155. 
By  endorsement  dated  September  18th,  1862,  on  this  paper, 
J.  B.  Dobbs  directed  Daniels  to  deliver  the  deed  to  the  com- 
plainant, or  J.  H.  Dobbs. 

Subsequently,  in  1863,  the  premises  were  again  sold  as 
the  complainant's  property,  by  the  sheriff,  under  an  execution 
issued  against  the  complainant  on  another  judgment  recovered 
in  1862.  At  this  sale,  they  were  purchased  by  Daniels  for 
$295.  The  sheriff  executed  a  deed,  dated  January  12th, 
1863,  to  Daniels  for  the  property,  in  pursuance  of  that  pur- 
chase. It  appears,  also,  that  Daniels  never  has  conveyed  the 
property  to  the  complainant,  nor  to  J.  B.  Dobbs  or  J.  H. 
Dobbs,  but  has  refused  to  convey  it.  The  legal  title  to  the 
premises  is  in  Daniels,  unless  certain  proceedings  which  took 
place  in  March,  1866,  whereby  the  complainant  claims  that 
a  patent  was  issued  by  the  State  of  Pennsylvania  to  J.  B. 
Dobbs  for  the  property,  supersedes  it.  Whether  it  does  so 
or  not,  it  is  not  necessary  to  determine  in  this  suit.  It  is 
evident  that  the  title  is  not  free  from  very  serious  doubt,  and 
that  the  complainant  cannot  give  posse-ision.  Lands  in 
Pennsylvania  do  not  escheat  or  revert  to  the  state,  merely 
because  the  right  owner  of  them  chooses  to  leave  them 
unoccupied  for  two  years.  From  the  papers  exhibited  by 
the  complainant,  it  appears  that  the  patent  referred  to  was 
obtained  on  the  ground  that  the  land  was  land  which  had 
been  improved  since  1848,  and  had  not  had  any  person 
residing  thereon  for  the  two  yeai's  last  preceding  the  applica- 
tion for  the  warrant  to  survey  ;  that  is,  that  it  was  land  the 
title  whereto  was  in  the  state,  and  which  had  been  improved 
and  abandoned  by  the  settler  or  improver.  The  complainant 
was,  as  appears  from  his  own  testimony,  the  owner  of  the 
land  when  it  was  sold  by  the  sheriff  to  Daniels  under  the 
first  judgment,  and  by  that  sale  the  legal  title  passed  to  the 
latter.  How  could  the  land,  without  the  consent  of  Daniels, 
be  treated    as   public  land?     A  patent  issued    in  such  case 
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would  enure  to  the  benefit  of  the  owner  of  the  legal  title. 
There  is  no  evidence  before  the  court,  that  the  state  had, 
subsequently  to  the  sherifi^''s  sale,  acquired  title  to  the  land 
in  any  way.  Besides,  the  land  appears  not  to  have  been 
unoccupied  at  the  time  of  the  application  for  the  warrant ; 
but,  on  the  other  hand,  Daniels  seems  to  have  taken  especial 
care  to  keep  possession  of  the  premises.  By  lease,  dated 
April  1st,  1864,  he  leased  the  property  to  Thomas  Nugent 
for  ten  years,  at  $10  a  year,  under  which  Nugent  testifies  he 
had  taken  charge  of  the  property  to  some  extent  ever  since, 
until  the  time  when  he  was  sworn  as  a  witness  in  this  cause, 
May,  1872,  and  that  Daniels  had  exercised  acts  of  owner- 
ship over  the  place  ever  since  the  first  sheriff's  sale.  Daniels 
testifies  that  he  took  possession  of  the  property  under  the 
siierlff's  deed  of  1863,  after  the  sale,  and  has  ever  since  had 
title  and  possession  of  the  property,  and  regularly  paid  the 
taxes  on  it ;  that  he  still  has  the  possession  ;  that  he  has 
neither  mortgaged  nor  made  any  conveyance  of  the  property ; 
that  the  title  conveyed  to  him  by  the  sheriff,  under  the  last 
deed,  still  remains  in  him  ;  that  he  leased  the  property,  in 
1864,  to  Nugent,  who  has  occupied  it  ever  since;  and  that 
J.  Benson  Dobbs  has  never,  to  his  knowledge,  had  any  title 
to  the  property.  He  adds  that  no  one  can  get  possession  of 
that  property  except  by  his  permission,  unless  by  a  suit  at 
law,  and  that  he  will  "  fight  a  suit  to  the  bitter  end  ;"  that 
the  only  way  to  get  possession  against  him,  is  by  law ;  and 
that  he  claims  to  hold  this  property  in  the  same  way  he  does 
any  other  of  his  farms,  and  considers  that  he  has  as  good 
a  title  to  that  as  he  has  to  any  of  them,  and  that  he  means  to 
stand  by  it. 

The  contract  between  these  parties  expressly  provides  that 
possession  of  the  exchanged  property  shall  be  given  at  the 
delivery  of  the  deed.  The  court  will  never  compel  a  pur- 
chaser to  take  a  title  where  the  point  on  which  it  depends  is 
too  doubtful  to  be  settled  without  litigation,  or  where  the 
purchase  would  expose  him  to  the  hazard  of  such  proceedings ; 
or,  as  it  is  usually  expressed,  it  will  not  compel  him  to  buy  a 
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law  suit.  That  may  be  a  good  title  at  law,  which  a  court  of 
equity  in  the  exercise  of  its  discretionary  power,  will  not  force 
on  an  unwilling  purcliaser.  Every  purchaser  of  land  has  a 
right  to  demand  a  title  whicii  shall  put  him  in  all  reasonable 
security,  and  Avhich  shall  protect  him  from  anxiety,  lest  an- 
noying, if  not  successful  suits  be  brought  against  him,  and 
probably  take  from  him  or  his  representatives,  land  upon 
whicli  money  was  invested.  He  should  have  a  title  which 
shall  enable  him  not  only  to  hold  his  land,  but  to  hold  it  in 
peace;  and  if  he  wishes  to  sell  it,  to  be  reasonably  sure  that 
no  flaw  or  doubt  will  come  up  to  disturb  its  marketable  value. 
2  Parsons  on  Contracts  564. 

The  title  which  the  complainant  seeks  by  this  suit  to  com- 
pel the  defendant  to  accept,  is  not  such  a  one  as  the  court,  in 
the  exercise  of  its  discretion,  will  require  him  to  take. 

The  bill  is  dismissed,  with  costs. 


Van  Doren  and  others  vs.  Stickle  and  wife  and  others. 

1.  Notes  given  by  a  purchaser  of  the  partnership  property  of  an  insol- 
vent firm,  on  account  of  the  purchase  money,  made  payable  to  the  order 
of  the  wife  of  one  of  its  members,  and  by  her  husband  given  to  her.  are 
void  in  her  hands  as  against  creditors  of  the  firm. 

2.  The  claim  that  they  were  given  to  the  wife  by  her  husband,  on  ac- 
count of  moneys  advanced  by  her  to  him,  not  sustained. 


On  final  hearing,  on  pleadings  and  proofs. 

Mr.  H.  C.  Pitney,  for  complainants. 

Mr.  A.  W.  Cutler,  for  defendants. 

The  Chancellor. 

The  complainants  are  creditors  of  the  late  firm  of  Stiers  <t 
Ryerson,  which   was    composed  of    Samuel    G.    Stiers  and 
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Ambrose  F.  Ryerson,  who,  in  1868,  were  lumber  dealers  in 
Booiiton,  in  the  county  of  Morris,  and  in  that  year  became 
indebted  to  the  coraphiinants,  on  partnership  account,  to  a 
very  considerable  amount.  On  the  14th  of  October,  1868, 
they  sold  all  their  partnership  property  to  Joiui  J.  Van  Ness, 
who,  with  one  Jaques,  assumed  the  payment  of  the  sum  of 
$2839.56  to  the  complainants,  for  the  price  of  so  much  of 
the  lumber  then  remaining  on  hand  as  had  been  purchased  by 
Stier.s  &  Ryerson  of  the  complainants.  After  crediting  this 
amount,  there  still  remained  due  the  complainants,  from 
Stiers  &  Ryerson,  a  balance  of  more  than  $1600.. 

Van  Ness  gave  to  Stiers  &  Ryerson,  on  account  of  the 
purchase  money,  two  promissory  notes  of  the  above  date, 
payable  respectively  at  two  and  four  years  after  date,  with 
interest,  to  the  order  of  Sarah  Stiers,  (wife  of  Samuel  G. 
Stiers,)  one  for  $500  and  the  other  for  $600. 

These  notes,  which  were  made  by  Van  Ness,  with  James 
H.  Hopler  and  Hartraan  Van  Ness  as  sureties,  were  deliv- 
ered to  Mrs.  Stiers  by  her  husband.  In  1869  the  latter  died, 
and  letters  of  administration  of  his  estate  were  issued  to  his 
widow.  On  the  22d  of  July,  in  that  year,  the  complainants 
made  a  claim,  under  oath,  against  his  estate,  of  the  amount 
due  them  from  Stiers  &  Ryerson.  On  the  15th  of  June 
l)revions,  the  administratrix  filed  accounts  in  the  Orphans 
Court  of  Morris  county,  by  which  it  appeared  that  the  estate 
was  entirely  insolvent. 

In  May,  1869,  the  complainants  recovered  judgment  on 
their  claini,  in  the  Morris  Circuit  Court,  against  Ryerson,  as 
surviving  member  of  the  firm,  for  $1669  as  damages,  and 
$43.55  costs;  and  on  the  26th  day  of  the  same  month, 
caused  to  be  issued  thereon  a  writ  of  fieri  facias  de  bonis  et 
terris,  which  was  returned  in  October  following,  by  the  sheriff 
of  the  county  of  Morris,  wholly  unsatisfied  for  want  of  prop- 
erty whereon  to  levy. 

The  administratrix  of  Stiers  refusing  to  charge  herself  with 
the  two  notes  delivered  to  her  by  her  husband,  as  above  men- 
tioned,   the   complainants    made   an    effort   in    the    Orphans 
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Court,  by  means  of  exceptions  to  her  account,  to  compel  her 
to  do  so,  or  to  account  for  tlie  amount  thereof  as  part  of  the 
estate  of  the  decedent,  but  the  court  disallowed  the  exceptions 
for  want  of  jurisdiction,  witliout  prejudice  however  to  the 
right  of  the  exceptants  to  pursue  their  reraetly  in  any  otlier 
court. 

Having  failed  in  this  attempt,  the  complainants  filed  their 
bill  in  this  court  against  her,  in  her  individual  capacity  and 
as  administratrix,  and  her  present  husband  Washington 
Stickle,  and  Ryerson. 

The  bill  prays  that  the  notes  may  be  declared  and  decreed 
to  be  assets  of  the  partnership  of  Stiers  <fe  Ryerson,  and  that 
the  making  thereof  to  her  was  fraudulent  and  void  as  against 
the  complainants  as  creditors  of  the  firm,  and  that  the  com- 
plainants are  entitled  to  have  the  notes  transferred  to  them,  to 
be  collected  and  applied  towards  j)ayment  of  their  debt. 
It  also  prays  for  the  appointment  of  a  receiver  and  for  an 
injunction.  An  injunction  was  granted  and  a  receiver 
appointed. 

The  defendants  answered.  The  answer  of  Stickle  and  wife 
sets  up  a  claim  on  the  part  of  the  latter  to  the  notes,  on  the 
ground  that  they  were  given  to  her  by  her  late  husband,  on 
account  of  a  debt  due  from  him  to  her  for  money  lent  by  her 
to  him,  to  the  amount  of  about  $1500.  It  also  (;lainis  that 
by  the  assumption  of  Van  Ness  and  Jaques  to  pay  tlu;  sum 
of  $2839.56  above  mentioned,  to  the  complainants,  the  entire 
debt  of  Stiers  &  Ryerson  to  them  was  paid  off.  There  can  be 
no  question,  however,  that  the  amount  claimed  by  the  com- 
plainants to  be  due  to  them  from  the  late  firm  of  Stiers  & 
Ryerson,  is  actually  and  fairly  due. 

The  evidence  of  the  alleged  debt  on  which  Mrs.  Stickle's 
claim  to  the  notes  in  controversy  is  based,  so  far  from  being 
satisfactory,  is  the  very  reverse.  Her  statements  in  regard  to 
it,  and  her  account  of  it,  by  no  means  establish  it.  She  alleges 
that  she  obtained  about  half  of  the  amount  she  claims  to 
have  loaned  her  husband,  from  her  mother  in  thi'ee  gifts,  but 
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from  the  testimony  of  her  brother  and  sisters,  it  seems  evident 
that  her  mother  was  not  possessed  of  the  means  to  make  these 
gifts. 

Her  statement,  made  on  oath  in  the  examination  before  the 
Orphans  Court,  as  to  how  and  where  she  got  the  money,  is 
wholly  at  variance  with,  and  casts  discredit  on  her  testimony 
and  answer  in  this  cause,  on  that  subject.  Before  that  court, 
she  testified  that  she  got  the  money  from  her  mother's  estate, 
six  years  ago  the  preceding  February,  (that  examination  took 
place  in  August,  1870,)  and  loaned  it  to  her  husband  when 
she  got  it ;  that  some  of  it  lie  used  when  he  went  to  the  oil 
regions,  and  some  on  the  Beavertown  property,  a  farm  he 
purchased  in  April,  1 860,  from  William  Mains.  She  said  she 
thought  he  took  $300  to  the  oil  regions.  She  testified  that  it 
was  after  he  bought  the  property  of  Mains,  she  let  him  have 
the  money ;  she  could  not  tell  how  long  after,  two  or  three 
years ;  that  it  was  six  years  ago,  a  year  or  two  after  her 
mother  died  ;  that  she. had  it  in  the  house  until  she  let  her 
husband  have  it ;  that  she  got  the  money  six  months  after 
her  mother's  death,  and  that  her  brother  George  paid  her  the 
money,  $1100,  at  the  house  of  her  sister  Mrs.  Beavers,  in 
Hunterdon  county. 

In  her  answer  she  says  she  received  from  her  mother  and 
her  mother's  estate,  the  sum  of  $600,  or  thereabouts,  which 
she  lent  to  her  husband,  who  used  it  in  the  purchase  of  the 
Beavertown  property,  and  afterwards  she  advanced  ^to  her 
husband  other  money  she  had  earned  by  her  needle  and  other 
means. 

In  her  testimony  in  this  suit,  she  says  she  got  $215  of  the 
money  from  her  mother,  in  1840,  and  that  it  was  used  by  her 
husband  in  paying  for  the  lumber  for  a  house  he  had  built  on 
[property  lie  then  owned  at  Port  Murray,  in  Warren  county ; 
that  a  short  time  before  her  mother  died,  (her  mother  died 
about  1864)  she  got  $200  more  from  her  mother, ''fourteen 
or  fifteen  years  ago,"  (about  1857),  and  lent  that  to  her  hus- 
band ;  that  she  was  then  living  on  the  farm  at  Beavertown ; 
and  since  that,  she  had  received  $300  from  her  mother;  when 
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she  received  this  last  money,  her  liusband  was  gone  away, 
either  to  Cliattanooga  or  the  oil  regions,  and  that  he  went  to 
Chattanooga  after  the  war ;  that  her  husband  had  other  money 
from  her — the  proceeds  of  the  sale  of  butter  and  onions 
I'aised  on  her  husband's  farm,  and  the  price  of  a  cow  belonging 
to  her,  sold  by  him,  and  the  avails  of  her  labor  in  sewing. 

Her  brother,  George  Moore,  testifies  that  he  never  paid  her, 
as  she  swears,  §1100,  for  her  share  of  her  mother's  estate,  but 
only  about  $55,  which  was,  as  it  clearly  appears,  all  that  her 
share  amounted  to.  Nor  had  she,  as  she  admits,  any  voucher 
for  the  money  she  so  claims  to  have  lent  her  husband,  or  for 
any  part  of  it,  except  a  memorandum  kept  by  him,  as  she 
says,  in  a  small  book  which  she  calls  a  pocket  day-book,  and 
this,  she  says,  has  been  lost,  so  that  she  cannot  produce  it. 

I  deem  it  unnecessary  to  pursue  the  consideration  of  her 
testimony  farther.  It  is  enough  to  say  that  the  alleged  loan 
to  her  husband  is  not  proved.  She  cannot  lawfully  hold 
these  notes  to  her  individual  use.  The  debt  they  represent 
and  secure  is  part  of  the  partnership  assets. 

The  complainants  have,  with  diligence,  pursued  their 
remedy,  and  have  exhausted  it,  Stiers'  estate  is  utterly 
insolvent.  They  are  entitled  to  the  benefit  of  these  notes, 
and  the  security  upon  them. 

There  will  be  a  decree  that  Mrs.  Stickle  and  her  husband 
assign  the  notes  to  the  receiver,  and  that  she  pay  to  the  latter 
the  interest  received  by  her  upon  them ;  the  proceeds  of  the 
notes,  with  the  interest,  to  be  applied  towards  payment  of  the 
complainants'  debt.     The  complainants  are  entitled  to  costs.* 


Bodine  vs.  Gray  and  wife  and  others. 

1.  When,  by  the  terms  of  a  mortgage,  it  has  become  due  by  default  in 
the  payment  of  interest,  before  suit  commenced,  it  is  not  necessary  that 
the  bill  should  formally  allege  that  the  principal  was  due.  An  allegation 
that  no  principal  or  interest  has  been  paid  is  sufficient. 

*Decree  affirmed,  12  C.  E.  Gr.  498. 
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2.  Tlie  transaction  sought  to  be  construed  as  a  loan,  was  an  actual  sate 
of  the  bonds.  But  if  a  loan,  tlie  answer  sets  up  no  corrupt  agreement,  nor 
any  agreement  in  regard  to  interest  or  bonus. 

On  final  hearing,  on  pleadings  and  proofs. 

Mr.  C.  T.  Reed,  for  complainant. 

Mr.  F.  Voorhees,  for  defendants,  Boals  and  wife. 

The  Chancellok. 

The  bill  is  filed  for  the  foreclosure  and  sale  of  certain  mort- 
gaged premises  in  the  city  of  Camden.  The  mortgage  in  suit 
was  given  by  the  defendants,  Gray  and  wife,  to  the  complain- 
ant. The  mortgagors  subsequently  conveyed  the  premises  to 
Mrs.  Boals,  by  whom  they  were  owned  at  the  time  of  the 
filing  of  the  bill.  The  answer  sets  up  two  defences  :  that  the 
money  secured  to  be  paid  by  the  mortgage  was  not  due  when 
the  bill  was  filed ;  and  usury.  The  mortgage  is  dated  Decem- 
ber 29th,  1870.  The  condition  of  the  bond,  the  payment  of 
which  it  was  made  to  secure,  is  for  the  payment  of  $6330  in 
one  year  from  that  date,  with  interest  thereon,  payable  semi- 
annually ;  and  if  default  be  made  in  the  payment  of  interest 
for  thirty  days  after  the  same  should  become  due  and  owing, 
then  the  entire  principal  to  fall  due. 

The  bill  was  filed  August  29th,  1871,  eight  months  after 
the  date  of  the  mortgage.  It  states  that  no  principal  or 
interest  has  been  paid  on  the  mortgage.  The  principal  had, 
by  the  terms  of  the  mortgage^  then,  from  the  non-payment 
of  the  interest  for  thirty  days  after  it  fell  due,  beccme  paya- 
ble when  this  suit  was  commenced.  It  was  not  necessary  to 
state  formally,  a  conclusion  so  obvious  and  undeniable  from 
the  facts  set  forth  in  the  bill. 

As  to  the  second  branch  of  the  defence.  The  answer  alleges 
that  the  transaction  between  the  complainant  and  Gray  was  as 
follows :  The  latter  applied  to  the  former  for  a  loan,  and  it 
was  agreed  between  them  that  the  complainant  would  "  fur- 
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nish"  Gray  with  $7000  in  certain  coupon  bonds,  wlileh  were 
then  selling  and  worth  in  the  market  about  ninety  cents  to 
the  dollar,  amounting,  in  the  aggregate,  to  $6300 ;  and  for 
the  last  mentioned  sum,  and  $30  additional  for  necessary 
expenses.  Gray  was  to  give  him  the  bond  and  mortgage  in 
the  bill  mentioned,  which  was  executed  and  delivered  accord- 
ingly ;  that  after  the  execution  and  delivery  thereof  to  the 
complainant,  Gray  demanded  of  him  the  bonds,  or  the  pro- 
ceeds of  the  sale  thereof,  and  thereupon  the  complainant, 
through  his  agent,  produced  the  bonds,  but  had  cut  and  re- 
moved therefrom  the  interest,  gold  bearing  coupons,  represent- 
ing all  the  interest  to  fall  due  on  the  bonds  for  years  to  come, 
and  that,  by  means  thereof,  the  bonds  were  so  reduced  in 
value,  that  tliey  would  not  bring  over  seventy  cents  on  the 
dollar;  tliat  Gray  being  unwilling,  for  that  reason,  to  take 
the  bonds,  thereupon  demanded  the  return  of  his  bond  and 
mortgage,  which  was  refused,  and  he  then  sold  the  bonds  in 
the  market,  and  obtained  $5083.75  for  them,  which,  the 
answer  states,  was  the  highest  price  he  could  get.  The 
answer  alleges,  that  the  coupons  were  retained  as  bonus  for  the 
accommodation,  and  claims  the  benefit  of  the  supplement  of 
1864,  to  the  act  against  usury. 

In  the  first  place  the  evidence  shows,  very  clearly,  that  the 
transaction  between  the  complainant  and  Gray,  in  which  the 
bond  and  mortgage  were  given,  was  a  sale  of  seven  Union 
Pacific  Railroad  bonds,  of  $1000  each,  at  ninety  cents  on  the 
dollar  for  six  of  them,  and  ninety-three  for  the  other;  the 
complainant  to  have  the  interest  due  on  January  1st,  1871. 
Indeed,  the  transaction  set  forth  in  the  answer  was  a  sale. 
The  answer  complains  only  of  the  retention  of  the  coupons 
contrary  to  agreement. 

The  statement  on  which  the  claim  of  the  benefit  of  the 
statute  a'oove  alluded  to  is  based,  is  not  only  not  sustained  by 
the  proof,  but  is  wholly  disproved.  The  coupons  for  the 
interest,  due  January  1st,  1871,  were  off  the  bonds  when  they 
were  delivered,  but  all  the  coupons  for  interest  thereafter  to 
accrue,  were  on.     The  bond  and  mortgage  are  dated  Decern- 
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ber  29th,  1870,  three  days  before  the  January  interest  fell  due. 
Were  the  transaction  proved  as  set  forth  in  the  answer,  the 
defendant,  Mrs.  Boals,  would  be  entitled  to  an  allowance  in 
respect  of  the  coupons  improperly  taken  from  the  bonds,  but, 
according  to  the  answer  itself,  the  transaction  was  not  usurious. 
The  answer  neither  alleges  nor  sets  up  any  corrupt  agreement 
whatever,  nor  any  agreement  in  regard  to  interest  or  bonus. 

There  will  be  a  decree  for  the  complainant  for  the  amount 
due  on  the  mortgage  according  to  its  terms.  There  is  no  need 
of  a  reference. 


Close  vs.  Close. 

1.  Grossly  improper  language,  foul  terms,  and  vile  epithets,  do  not,  of 
themselves,  constitute  the  cruelty  contemplated  by  the  statute  authorizing 
a  decree  for  divorce  from  bed  and  board. 

2.  To  constitute  such  cruelty,  there  must  have  been  such  violence  as  to 
justify  a  reasonable  apprehension  of  danger  of  life,  limb  or  health,  from 
fiirtlier  cohabitation. 


The  bill  in  this  cause  was  filed  for  divorce  a  mensa  ei  thoro, 
on  the  ground  of  extreme  cruelty,  and  for  alimony,  and  the 
custody  of  the  infant  children  of  the  parties. 

The  case  was  heard  on  bill,  answer,  replication,  and  proofs 
on  both  sides. 

Mr,  C.  Parker,  for  complainant. 

Ml'.  C.  H.  Winjield,  for  defendant. 

The  Chancellor. 

The  parties  to  this  suit  are  persons  of  respectable  position 
in  society.  The  defendant  is  a  man  of  very  considerable 
property.  They  were  married  in  1846.  For  some  years 
previous  to  the  filing  of  the  bill,  they  had  resided  in  Bayonne, 
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in  the  county  of  Hudson,  and  the  defendant  still  resides  there. 
From  the  time  of  their  marriage  until  they  came  to  this  state, 
they  had  lived  in  New  York.  The  bill  was  filed  October 
19th,  1870.  On  the  11th  of  that  month,  the  complainant 
left  her  husband's  house,  not  to  return  again  to  live  with  him. 

The  act  concerning  divorces  provides  that,  for  extreme 
cruelty  in  either  of  the  parties,  this  court  may  decree  a  di- 
vorce from  bed  and  board,  or  for  a  limited  time,  as  shall  seem 
just  and  reasonable. 

Legal  cruelty  has  been  defined  as  being  "such  conriuct  in 
either  of  the  parties,  as  renders  further  cohabitation  danger- 
ous to  the  physical  safety  of  the  other,  or  creates  in  the  other 
such  reasonable  apprehension  of  bodily  harm,  as  materially 
to  interfere  with  the  discharge  of  marital  duty."  1  Bishop 
on  Marr.  and  Div.,  §  715. 

The  evidence  in  this  case  discloses  much  bickering  between 
the  parties,  and  it  appears  very  clearly  that  the  defendant  has 
been  in  the  habit  of  employing  in  altercations  with  his  wife, 
on  occasions  of  anger,  grossly  improper  language  to  her,  and 
has  applied  to  her  foul  terms  and  vile  epithets.  These  of 
themselves,  however,  do  not  amount  to  the  cruelty  contempla- 
ted by  the  statute. 

But,  it  is  alleged  on  the  part  of  the  complainant,  that  the 
defendant  has  not  only  abused  his  wife  by  language,  but  has 
inflicted  violence  by  blows  upon  her. 

I  deem  it  unnecessary,  in  presenting  my  views  of  the  case, 
to  speak  of  any  transaction  anterior  to  the  3d  of  September, 
1870,  for  the  reason  that  the  complainant  says  in  her  testi- 
mony, that  she  was  not  afraid  of  her  husband  till  then. 
Besides,  her  daughter,  Gertrude,  in  testifying  to  the  trans- 
action of  the  25th  of  September,  1870,  says  that  she  had 
known  her  father  before  that  occasion,  to  use  violence  to  her 
mother  J  that  she  had  seen  iiim  fling  dishes  across  the  table, 
but  never  saw  him  before  strike  her  with  his  hand.  This 
daughter  was,  when  she  gave  her  testimony,  twenty-one 
years  of  age,  and  as  far  as  appears  in  the  case,  had  lived 
at  home  all  her  life,  up  to  the  time  when  she  left  her  father's 
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house,  after  her  mother's  final  departure.  Her  opportunities 
for  observation  must  therefore  have  been  good,  and  her  sym- 
pathies appear  to  have  been  entirely  with  her  mother. 

The  complainant's  account  of  the  transaction  of  the  3d  of 
September,  above  alluded  to,  is  that  on  tiiat  day,  which  was 
Saturday,  tlie  defendant  told  her  that  she  must  leave  his  house 
that  night ;  that  she  told  him  that  she  would  not  leave  then  ; 
that  he  said  that  she  must  then  go  on  the  next  day  ;  that  she 
refused,  and  then  he  told  her  that  she  must  go  on  Monday,  or 
he  would  kick  her  out  of  the  gate. 

She  further  testifies  that  she  left  the  house  on  Monday,  the 
5th  of  September,  and  remained  away  two  weeks  and  three 
days ;  that  when  she  returned,  she  went  into  the  house,  and 
asked  the  defendant  how  he  and-  the  family  were ;  that  the 
dinner  bell  rang  soon  after  she  got  into  the  house,  and  after 
dinner  he  went  into  the  parlor  and  beckoned  her,  as  she 
went  out  of  the  door,  to  come  in;  that  she  went  in,  and  he 
told  her  to  take  a  seat  on  the  ottoman  beside  him,  and  said, 
"  How  did  you  dare  show  your  fice  here?"  ;  that  she  said  that 
that  was  her  home,  and  that  she  had  no  other,  and  he  said, 
**  I  advise  you  to  leave ;  I  didn't  expect  to  see  you  again ; 
you  upset  all  my  plans." 

She  says  she  told  him  she  would  not  leave  until  he  had 
made  suitable  provision  for  her;  that  he  told  her  that  she 
had  deserted  her  home  and  disgraced  her  family,  and  that  she 
had  better  leave;  that  she  then  said  she  had  not  deserted  her 
family,  and  that  he  knew  she  went  to  make  a  visit ;  that  she 
had  told  him,  and  told  the  servants  and  his  father,  that  she 
AVas  going  to  make  a  visit;  and  she  further  told  him  that  she 
would  leave  whenever  he  would  make  a  suitable  provision 
for  her;  that  he  then  told  her  to  put  it  into  the  courts  and 
let  them  decide,  and  she  said  that  she  wanted  an  amicable 
settlement,  and  didn't  want  it  to  go  into  court;  that  he  said 
he  had  iiis  declarations  all  written  out,  and  was  going  to  get 
a  divorce,  and  that  he  could  get  it,  too ;  that  the  next  morn- 
ing after  breakfast,  she  went  into  the  parlor  where  he  was 
reading  a  paper;    that  she  said  she  wanted  to  have  a  little 
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talk  with  him,  and  lie  said  "  very  well ;"  that  she  said  that 
they  could  not  live  as  then,  and  that  he  must  either  renew 
his  marriage  vows  and  beojin  ajjain,  or  else  make  a  suitable 
provision  for  her ;  that  he  replied  only  insultingly;  that  she 
went  up  stairs,  and  in  two  hours  she  came  clown  where  he 
was  putting  up  a  stove  in  the  dining  room,  with  a  man ; 
that  she  said  to  him,  "I  want  to  have  a  little  talk  with  you, 
now  if  you  can,  if  not,  I  will  wait  until  you  can."  He  was 
busy.  That  he  then  replied,  "  I  will  come  now,"  and  went 
into  the  parlor  with  her,  and  that  she  then  said,  "What 
arrangement  are  you  going  to  make."  The  conversation  that 
then  passed  between  them  resulted  in  her  saying  to  him,  in 
response  to  statements  and  charges  made  by  him  which 
aroused  her  indignation  :  "You  know  that  you  lie;"  and  on 
his  replying  "  I'll  swear  to  it,"  she  rejoined,  "  I  wish  I  was  a 
man  and  I  would  knock  you  down."  After  this  conversation 
she  went  up  stairs  and  dressed  herself  and  came  dowm  again, 
to  go  to  the  city  of  New  York.  She  asked  her  husband  for 
some  "  change,"  which  he  refused. 

In  iier  cross-examination,  she  says  that  when  she  went 
away  on  the  5th  of  September,  she  did  not  intend  to  remain, 
and  that  she  told  the  defendant  that  she  was  going  to  make 
a  visit,  but  did  not  say  where.  Her  statement  on  this  head, 
is  in  accordance  with  the  statement  of  the  defendant  in  his 
testimony,  tJiough  he  denies  that  he  ordered  her  to  leave  the 
house,  or  used  the  language  which  she  declares  he  used  upon 
that  occasion.  He  says,  she  threatened  to  leave  his  house, 
unless  he  would  make  a  settlement  on  her,  which  he  declined 
to  do,  and  he  told  her  she  could  go  whenever  she  pleased ; 
that  she  said  she  wanted  some  trunks  to  pack  her  clothes  in, 
and  he  told  her  she  could  take  the  girls'  trunks,  if  she  wanted 
to;  that  on  Sunday  night,  she  and  the  girls — her  daughters — 
packed  up  all  her  things — four  trunks  full;  tiiat  siie  sent 
them  by  express  to  New  York,  and  about  11  or  12  o'clock, 
on  Monday,  she  went  to  the  tool  house  where  he  was  at  work, 
in  the  barn  yard,  and  said,  "Pa,  I  have  come  to  bid  you 
good-bye,  I  am  going  on  a  visit,  and  will  be  gone  for  a  few 
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days."  It  appears  from  this  statement  of  the  parties,  that 
when  she  left  his  house  on  this  oecasiou,  on  which  she  says  he 
ordered  her  away,  threatening  to  kick  her  out  of,  or  over  the 
gate,  siie  told  him,  his  servants,  and  his  father,  that  she  was 
going  away  upon  a  visit. 

In  her  statement,  above  quoted,  of  the  interview  between 
her  husband  and  her,  when  he  expressed  surprise  at  her  return 
to  the  house,  she  did  not  justify  her  departure  by  his  orders 
or  his  treatment  of  her,  but  on  the  other  hand,  excused  her 
absence  solely  upon  the  ground  that  she  had  notified  him, 
and  he  was  aware  that  she  was  going  away  merely  to  make  a 
visit. 

I  am  at  a  loss  to  reconcile  this  action  on  the  part  of  the 
complainant,  with  the  case  she  seeks  to  make  against  the 
defendant.  Surely,  if  his  conduct  towards  her  had  been  so 
reprehensible ;  if  indeed,  he  had  expelled  her  from  his  house 
with  violent  and  threatening  language,  some  reference  to  it  as 
the  cause  or  occasion  of  her  departure  was  to  be  expected 
when  she  was  upbraided  by  him  on  her  return,  and  not  an 
apology,  based  on  her  own  voluntary  action  in  leaving  the 
house  to  make  a  visit. 

The  next  transaction  of  importance  in  this  family  history, 
is  that  of  the  25th  of  September,  in  which  she  alleges  that  he 
kicked  her  out  of  the  house.  The  principal  ground  of  com- 
plaint in  this  incident  is,  that  he,  as  she  alleges,  kicked  her 
off  the  stoop.  Her  version  of  the  occurrence  is  supported  by 
the  testimony  of  one  of  her  daughters,  and  also  by  that  of 
Mr.  and  Mrs.  Maxwell,  who  were  at  their  own  house  at  a 
distance  from  the  scene  of  the  transaction,  but  is  contradicted 
by  the  sons,  who  were  present  on  the  stoop  also,  eye  wit- 
nesses to  the  scene. 

Whatever  may  be  the  fact,  it  is  quite  certain  that  there 
was  an  altercation  between  her  and  her  husband  before  the 
act  complained  of,  in  which  she  used  language  to  him  which 
he  construed  into  an  order  to  him  to  leave  the  house;  and 
that,  after  the  affair  was  over,  she  returned  into  the  house, 
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and  continued  there  until  the  11th  day  of  October,  when  she 
finally  left.  She  however  appears  to  have  gone,  in  the 
meantime,  to  the  city  of  New  York  to  make  the  purchases  of 
which  the  defendant  complains.  That  they  were  of  a  very 
large  amount,  and  against  her  husband's  will,  is  not  denied. 
It  appears  also,  that  while  she  was  away,  between  the  5th  of 
September  and  the  21st,  she  consulted  with  her  friends  in  the 
city  of  New  York  as  to  the  pr()})riety  of  her  leaving  her 
husband.  She  says  also,  that  her  lawyer  in  the  city  of  New 
York  was  not  willing  to  commence  a  suit  for  separate  main- 
tenance against  her  husband,  until  she  had  ]>rovided  herself 
with  what  was  necessary  for  herself  and  her  family. 

The  purchases  which  she  thus  made,  amounted,  according 
to  the  defendant's  statement,  to  between  $3000  and  §4000. 
They  included,  according  to  his  statement,  forty-four  pair  of 
kid  gloves.  She  admits  there  were  over  twenty-one  pair,  but 
how  many  exactly,  she  do&s  not  state.  In  her  testimony,  on 
cross-examination,  as  to  those  articles,  she  does  not  profess  to 
be  able  to  enumerate  them  all,  but  gives  among  tiiera,  five 
shawls — a  long  shawl,  a  lace  shawl,  and  three  woolen  shawls, 
(the  lace  shawl  being  for  herself);  sixty-six  yards  of  silk,  for 
three  flresses ;  a  very  large  amount  of  other  dry  goods ;  and 
also  jewelry  to  the  amount  of  $360,  consisting  of  a  pair  of 
bracelets  at  $80,  ear-rings  at  $45,  an  emerald  ring  at  $65,  a 
watch  at  $85,  and  an  opera  chain  at  $85.  She  admits  that,  as 
a  general  thing,  her  husband  provided  well  for  his  family,  and 
she  admits  that  she  purchased  these  goods  without  his 
knowledge.  That  this  large  and  unauthorized  purchase  cre- 
ated, as  it  naturally  would,  and  reasonably  might  have  been 
expected  to  do,  difficulty  between  the  complainant  and  defend- 
ant, is  most  manifest  from  the  evidence  in  the  case.  One  of 
the  daugiiters  says,  the  defendant  asked  the  complainant  how 
she  dare  run  up  such  a  bill. 

The  complainant  says  that,  on  the  11th  of  October,  on  her 
return  from  New  York  where  she  had  been  shopping,  her 
husband  used  very  abusive  language  to  her,  and  struck  her 
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four  blows  with  his  cane  on  lier  arm,  and  three  on  her  back, 
and  that  she  was  compelled  to  escape  from  the  house  to  that 
of  a  neighbor,  Mrs.  Maxwell,  and  ask  aid  of  the  police  for 
her  protection. 

Although  this  transaction  is  very  circumstantially  and 
minutely  stated,  and  although  one  of  the  daughters  corrobo- 
rates the  complainant  in  her  version  of  it,  I  am  not  satisfied 
that,  on  that  occasion,  the  defendant  struck  any  blow  except 
such  as  was  accidental.  He  was  in  the  habit  of  walking  with 
a  cane,  being  somewhat  adv^anced  in  years,  and  subject  to 
severe  rheumatism  in  liis  feet,  to  such  an  extent,  as  one  of  the 
daughters  testified,  that  he  was  sometimes  laid  up  for  weeks 
at  a  time.  She  added  that  she  had  seen  him  crawl  up  stairs 
on  his  knees,  without  putting  his  feet  to  the  floor. 

On  the  occasion  under  consideration,  there  appears  to  have 
been  an  altercation  between  the  complainant  and  defendant 
in  regard  to  her  conduct  in  making  the  purchases  of  dry 
goods  and  jewelry,  before  mentioned.  He  insisted  that  she 
should  hear  what  he  had  to  say  on  the  subject,  and  she 
endeavored  to  escape  from  the  room.  He  souglit  to  prevent 
her  by  putting  up  his  cane  for  the  purpose,  and  it  appears 
that  she  seized  it,  and  they  struggled  with  it,  and  that  in  the 
strife  she  was  hit  with  it.  That  this  was  the  true  state  of  the 
case,  is  evident  from  her  statement  to  the  chief  of  police. 
When  he  asked  her  whether  she  was  sure  her  husband  had 
struck  her,  she  replied  that  she  was  so  excited  she  could  not 
tell  (exactly  whether  lie  struck  her  with  the  cane,  or  whether 
she  ran  against  it.  She  said  her  husband  put  up  the  cane  in 
front  of  her. 

The  admitted  hostility  of  the  daughters  to  their  father, 
detracts  very  materially  from  the  weight  of  their  testimony 
in  the  cause.  The  conduct  of  the  (iomplainant  when,  in 
comi)aiiy  with  the  chief  of  police  and  tiie  policeman,  she 
returned  to  the  house,  is  of  much  significance.  The  chief  of 
])olice  testifies,  that  when  they  went  to  the  house,  he  saw  the 
defendant  sitting  on  the  front  piazza,  and  went  and  sat  down 
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beside  him;  that  the  complainant  went  into  the  house;  that 
he  talked  with  the  defendant  about  fifteen  minutes,  about  the 
general  affairs  of  the  town,  politics,  &c. ;  that  the  complainant 
came  out  of  the  house,  the  servant  girl  with  her,  and  the 
baby,  and  a  carpet  bag ;  that  the  complainant  turned  round 
to  her  husband  and  said  :  "  Pa,  I  am  going  away  for  a  week 
or  two,  on  a  visit ;  I  may  not  be  gone  so  long."  The  defend- 
ant said  :  "  All  right;  you  may  stay  as  long  as  you  want  to." 
The  witness  adds,  this  conversation  was  pleasant — no  anger 
on  either  side. 

It  will  be  remarked,  that  on  each  of  the  occasions  before 
mentioned  on  which  she  left  home — ^the  first,  as  she  says,  at 
the  command  of  her  husband,  and  the  next  and  last,  on  ac- 
count, as  she  alleges,  of  his  violent  treatment  of  her — she 
stated  to  him  that  she  was  going  to  leave  temporarily  merely, 
and  was  only  going  on  a  visit.  'This  fact  does  not  depend 
upon  the  testimony  of  the  husband,  or  of  the  chief  of  police, 
or  any  other  witness  in  the  cause  than  the  complainant  herself. 
She  admits,  that  on  this  last  occasion  she  told  her  husband, 
on  leaving,  that  she  might  stay  away  several  weeks. 

The  effect  of  the  testimony  in  this  case  upon  my  mind,  is 
such  as  to  lead  me  to  the  conclusion  that  the  complainant 
has  not  been  subjected,  at  the  hands  of  her  husband,  to 
any  treatment  which  can  justly  or  properly  be  termed  extreme 
cruelty,  and  that  she  never,  at  any  time,  had  reason  to 
consider  herself  in  danger.  That  the  defendant's  language 
to  his  wife  has  been  indefensible,  I  have  no  doubt.  Whether 
the  provocation  he  pleads  is  any  apology  for  it  or  not,  it 
is  not  necessary  to  consider.  Since  the  complainant  left  his 
house  on  the  11th  of  October,  he  has  endeavored  to  persuade 
her  to  return,  but  her  friends  have  been  unwilling  that  she 
should  do  so. 

The  case  does  not  present  the  features  required  by  the 
statute  to  warrant  a  decree  of  separation.  It  is  true,  it  has 
been  thought  that  this  court  has,  in  two  reported  cases,  given 
to  the  act  a  construction  somewhat   more   liberal   than   that 
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which,  by  this  adjudication,  I  put  upon  it.  But  I  do  not 
think  so.  In  Clutch  v.  Clutch,  Saxt.  474,  a  separation  for 
three  years  was  decreed.  The  defendant  in  that  case  was 
proved  to  be  an  intemperate  man.  In  one  instance  he  had 
turned  his  wife  and  children  out  of  doors  and  compelled 
them  to  take  refuge  in  her  father's  house.  In  another,  he 
was  represented  to  have  taken  his  wife  up  forcibly,  and 
turned  her  out  of  doors,  and  shut  the  door  upon  her.  She 
had  exhibited  marks  and  bruises  on  her  person,  which  she 
represented  to  be  the  effect  of  his  violence,  and  he  had 
frequently  refused  to  provide  for  his  family  the  common 
necessaries  of  life,  and  left  them  destitute ;  and  several  wit- 
nesses concurred  in  the  opinion  that  it  would  be  unsafe  for 
tiie  wife  to  live  with  her  husband. 

In  Greacen  v.  Greacen,  1  Oreen!s  Ch.  459,  the  court  said  : 
"  It  is  objected,  that  as  no  actual  violence  is  shown  to  the 
person  of  the  complainant,  the  case  is  not  within  the  meaning 
of  the  statute  which  authorizes  a  divorce  for  extreme  cruelty. 
What  are  the  limits  to  which  the  court  is  confined  under  this 
act  it  may  not  be  easy  to  define,  and  it  is  not  necessary  to  do 
so  in  the  present  case.  I  deem  the  conduct  of  the  defendant 
as  clearly  and  plainly  within  the  act.  In  4  Johns.  Ch.  189, 
Chancellor  Kent  says,  '  that  mere  petulance,  and  rudeness,  and 
sallies  of  passion  might  not  be  sufficient,  but  a  series  of  acts 
of  personal  violence,  or  danger  of  life,  limb,  or  health,  are.' 
If  the  conduct  of  this  defendant  in  the  Dawson  affair,  in 
raising  the  axe  and  threatening  to  cut  down  his  wife,  and  a 
continual  use  of  insulting  language  towards  her,  are  not 
within  the  meaning  of  the  act,  it  would  be  difficult  to  find  a 
case  that  is."  It  was  proved  in  that  case  that  the  defendant 
had  on  one  occasion,  in  a  great  rage,  taken  the  axe  and 
chased  the  complainant  around  the  house  to  a  cellar  door, 
and  then  raised  the  axe  and  threatened  to  split  her  down. 
It  was  proved  also  that  on  one  occasion,  when  the  family 
were  at  dinner,  he  came  in,  and  addressing  his  wife  in  a 
passion,  bringing  his  hand  down  upon  the  table,  swore  a 
terrible  oath   that  he  would  put  that  knife  through  her  head, 
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though  they  should  hang  him  for  it ;  and  it  appeared  that  the 
family  did  not  feel  it  safe  to  leave  the  defendant  alone  with 
the  complainant,  so  much  hatred  and  dislike  did  he  manifest 
towards  her. 

In  the  case  before  me,  I  am  not  satisfied  that  the  defendant 
has  been  guilty  of  any  violence  towards  his  wife,  which  would 
justify  a  reasonable  apprehension  of  danger  of  life,  limb,  or 
health,  from  her  cohabitation  with  him. 

The  bill  will  be  dismissed.* 


Pendleton  and  another  vs.  Woodhouse  and  wife. 

To  a  bill  by  a  trustee  of  a  married  woman,  calling  in  question  the  act 
of  her  husband  in  disposing  of  as  his  own,  property  of  which  the  wife 
claims  to  be  the  equitable  owner,  the  husband  is  a  necessary  party. 


On  bill  and  demurrer. 

Mr.  Oscar  Keene,  for  the  demurrer. 

Mr.  A.  Dutcher,  contra. 

The  Chancellor. 

The  bill  is  filed  by  George  F.  Pendleton,  as  trustee,  and 
Harriet  M.  Treat,  as  cestui  que  trust,  to  compel  a  conveyance 
by  Sylvester  L.  Woodhouse  and  wife,  of  certain  land  in 
Somerset,  to  the  trustee.  Woodhouse  and  wife  demur,  on  the 
ground  tliat  Josepli  Treat,  the  husband  of  the  cestui  que  iru^t, 
is  not  a  party  to  the  suit.  That  in  a  suit  by  a  wife  in  refer- 
ence to  her  separate  estate  the  husband  is  a  necessary  party 
is  not  questioned,  but  it  is  insisted  tliat  this  rule  does  not 
apply  where  the  suit  is  brought  by  a  trustee.  It  appears  by 
the  bill  that  the  complainant,  Pendleton,  being  the  holder  of 
the  legal  title  to  the  property,  made  and  delivered  a  deed  of 
conveyance  for  it  to  Joseph  Treat,  to  the  end,  as  is  alleged, 

*  Decree  reversed,  10  C.  E.  Gr.  526. 
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that  he  should  insert  in  it  in  a  blank  left  for  the  purpose,  the 
name  of  some  person  as  grantee,  and  thus  the  trustee  be 
changed.  The  bill  alleges  that  Treat  abusing  the  confidence 
thus  reposed  in  iiim,  filled  the  blank  with  the  name  of  Mrs. 
Woodhouse,  and  delivered  the  deed  to  her  for  a  valuable  con- 
sideration received  by  him  to  his  own  use.  The  complainants 
base  their  claim  to  relief  on  the  allegation  that  the  property 
was  the  separate  estate  of  Mrs.  Treat.  The  relief  sought  is 
in  direct  opposition  to  the  interest  of  her  husband.  The  bill 
called  into  question  his  acts  in  treating  as  his  own,  property, 
the  title  to  which  was  not  in  his  wife,  but  of  which  she  claims 
to  have  been  the  equitable  owner.  He  is  a  necessary  party  to 
the  suit. 

The  demurrer  is  sustained. 


Pincers  vs.  Robertson  and  others. 

1.  An  answer,  not  verified  as  the  practice  of  the  court  requires,  will  be 
suppressed. 

2.  When  the  verification  of  an  answer  is  in  the  form  of  an  aflSdavit,  the 
name  of  the  deponent  must  be  subscribed  at  the  foot  of  tlie  afiidavit ;  when, 
in  the  form  of  a  certificate  of  the  officer  who  administered  the  oath,  the 
name  of  the  deponent  should  be  subscribed  to  the  answer. 


On  motion  to  suppress  answer. 
Mr.  C.  Parker,  for  the  motion. 
Mr.  N.  Fetry,  Jan.,  contra. 

The  Chancellor. 

A  motion  is  made  to  suppress  the  answer  of  the  defendants, 
on  the  ground  that  it  is  not  verified  as  the  practice  of  the 
court  requires.  That  which  purports  to  be  an  affidavit  to  it 
is  not  signed  by  the  defendants,  nor  by  either  of  them,  though 
the  jurat  states  that  it  was  both  sworn  and  subscribed.     The 
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jurat  itself  is  not  signed.  A  signature,  purporting  to  be  that 
of  a  justice  of  the  peace,  appears  at  the  foot  of  the  affidavit, 
in  the  place  where  the  affiants  should  have  signed.  The 
answer  is  signed  by  solicitor  and  counsel,  but  not  by  the 
defendants,  or  either  of  thena.  It  bears  evidence  that  it  was 
signed  by  them,  and  their  signatures  erased  before  it  was  filed. 
The  practice  of  this  court  requires,  that  where  the  verification 
of  an  answer  is  in  tlie  form  of  an  affidavit,  the  name  of  tlie 
deponent  be  subscribed  at  the  foot  of  the  affidavit;  and 
where  the  verification  is  in  the  form  of  a  certificate  of  the 
officer  who  administered  the  oath,  the  name  of  tlie  deponent 
should  be  subscribed  to  the  answer.  The  object  is  to  facili- 
tate identification  of  the  affiant  in  case  of  prosecution  for 
perjury.  Hathaway  v.  Scott,  11  Faige  173,  176;  Anderson 
V.  Stather,  9  Jur.  1085;  DanieWs  Ch.  Pr.  {4th  ed.,)  746. 
The  answer  will  be  taken  from  the  files. 


Boyd    and    wife  vs.  The    Hudson    City   Academical 

Society. 

1.  Inadequacy  of  price  alone,  unless  it  be  so  gross  as  to  lead  to  the  pre- 
sumption of  fraud,  is  not  a  sufficient  reason  for  setting  aside  a  sheriif's 
sale. 

2.  A  difference  of  $4000  between  a  bid  of  $11,000  made  at  the  first  sale, 
and  $7000  made  at  a  second  and  final  sale  of  the  same  property,  is  not 
such  as  of  itself  to  lead  to  the  conclusion  that  the  price  at  which  the 
property  was  sold  was  grossly  inadequate ;  and  the  less  so,  when  even  if 
the  bid  of  $11,000  was  intended  as  a  bona  fide  bid,  no  one  claimed  the 
benefit  of  it. 

3.  Such  sale  will  not  be  set  aside  at  tlie  instance  of  a  holder  of  a  second 
mortgage,  on  the  ground  of  inadequacy  of  price,  in  the  absence  of  evi- 
dence to  show  that  the  property  was  sacrificed,  and  that  a  higher  price 
could  be  got  for  it  upon  a  re-sale. 

4.  Nor  will  the  ground  of  surprise  avail  him,  when  he  paid  no  attention 
whatever  to  the  proceedings  in  the  suit,  or  to  tlie  first  sale;  and 
does  not  even  intimate  that  he  would  have  attended  tlie  second  sale  iiad 
he  known  of  it,  or  that  he  ever  intended  to  bid  on  the  property  at  all. 

Vol.  IX.  z 
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On  raotion  (on  petition  and  depositions)  to  set  aside 
sheriff's  sale. 

Mr.  McGill,  for  the  petitioner. 

Mr.  J,  Dixon,  for  the  complainants, 

Mr.  lAppineott,  for  the  purchaser. 

The   CHANCELIiOR. 

Under  the  execution  issued  in  this  cause,  the  mortgaged 
premises  were  advertised  to  be  sold  on  a  day  in  February, 
1873.  That  advertisement  being  defective,  the  sheriff  re-ad- 
vertised for  the  1st  day  of  May,  then  next.  Several  adjourn- 
ments were  made  from  time  to  time,  under  the  first  advertise- 
ment, until  the  time  fixed  for  the  sale  in  the  second,  and  then 
under  that  advertisement  the  sale  was  adjourned  to  the 
29th  of  May.  On  that  day  the  property  was  put  up  for  sale 
by  the  sheriff.  William  A.  Boyd,  one  of  the  complainants, 
who  was  acting  for  his  wife  the  other  complainant,  was 
present  with  the  complainants'  solicitor.  There  were  three  or 
four  bids,  the  last  being  one  of  $12,000,  made  by  the  solicitor. 
When  it  was  made,  Mr.  Boyd,  in  the  hearing  of  the  pereons 
present  at  the  sale,  inquired  whose  it  was,  and  on  being 
informed  that  it  was  made  for  hira,  he  promptly  and  deci- 
dedly openly  repudiated  it,  and  refused  to  acknowledge  or  be 
bound  by  it.  The  solicitor  admits  that  he  had  no  authority  at 
all,  to  bid  at  the  sale  for  his  clients.  On  Mr.  Boyd's  repudiating 
the  bid  it  was  withdrawn,  and  the  sale  thereupon  fell  through. 
It  was  re-advertised  to  take  place  on  the  6th  day  of  Novem- 
ber, 1873,  and  the  property  was  then  put  up  and  sold  to 
Peter  H.  Beck  man,  for  $7000,  a  sum  $3000  or  $4000  less 
than  the  amount  due  on  the  comj)lainants'  mortgage,  which 
was  the  first  mortgage  on  the  premises.  No  complaint  is  made 
that  this  sale  was  in  any  respect  illegal,  but  the  petitioner, 
who  is  the  holder  of  the  second  mortgage,  asks  that  it  may 
be  set  aside,  on  the  ground  of  inadequacy  of  price,  and 
surprise. 
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It  is  not  claimed  tinit  any  obligation  has  arisen  as  against 
tlie  complainants  or  their  solicitor  from  the  bid  of  $12,000 
at  the  first  sale.  Inadeqnaey  of  price  alone,  nnless  it  be  so 
gross  as  to  lead  to  the  presumption  of  fraud,  is  not  a  sufficient 
reason  for  setting  aside  such  a  sale.  There  is  no  evidence 
that  tiie  price  in  this  case  was  inadequate.  The  premises  are 
six  city  lots,  with  a  school-house  upon  tliera.  It  is  evident 
that  efforts  which  the  Society  had 'made  to  sell  the  property 
to  the  public  authorities  of  Jersey  City,  within  whose  limits 
it  is,  were  futile.  For  the  special  use  for  which  the  building 
was  erected,  and  to  which  it  appears  to  have  been  adapted, 
there  was  no  sale  for  it.  To  be  converted  into  a  dwelling- 
house,  the  purchaser  swears,  and  he  is  not  contradicted,  it 
would  not  be  worth  more  than  from  $1000  to  §2000,  and  the 
lots  are  valued  at  about  §800  apiece.  At  these  estimates  the 
property  cannot  be  regarded  as  having  been  greatly  sacrificed, 
especially  when  the  municipal  assessments  upon  it,  which 
amount  to  from  $1000  to  $1500,  which  the  purchaser  must 
pay,  are  taken  into  account.  The  actual  cost  of  such  a  build- 
ing, erected  for  a  special  use,  would  not  be  a  guide  in  deter- 
mining as  to  adequacy  of  price  at  a  sale  under  execution. 

But  it  is  insisted  that  between  the  price  bid  for  the  property 
at  the  first  sale  and  the  price  which  it  brought  at  the  second, 
there  is  such  a  difference  as  of  itself  to  lead  to  the  conclusion 
that  the  price  at  which  the  property  was  sold  was  grossly  in- 
adequate. In  the  first  place,  the  difference  is  not  so  great  as 
to  induce  such  a  conclusion  ^  and  in  the  next  place,  it  is  quite 
evident  that  at  the  first  sale,  the  first  bid,  which  was  $10,000, 
was  made  by  the  comj)lainants'  solicitor  after  Mr.  Boyd  had 
refused  to  make  it,  or  any  such  bid.  When  it  was  made,  the 
latter  supposed  the  solicitor  had  made  it  on  his  own  account. 
Another  bid  of  $11,000  was  announced,  but  whether  it  was 
made  bona  fide  or  not,  does  not  appear.  It  was  followed  by 
the  bid  of  $12,000.  When  that  was  withdrawn,  no  bidder 
claimed  th6  benefit  of  his  bid.  If  any  pereon  had  bona  fide 
bid  $11,000  or  any  less  sum,  he  did  not  claim  the  benefit  of 
it.     The  bidding  at  the  first  sale  therefore  furnishes  no  cri- 
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terion  of  the  value  of  the  property.  Besides,  no  witness 
swears  that  he  believes  a  higher  price  could  be  got  for  the 
property  on  a  re-sale,  nor  does  any  one  swear  that  in  his 
judgment  it  was  sacrificed. 

Was  that  sale  a  surprise  upon  the  petitioner?  His  claim 
that  it  was  so  is  based  upon  the  allegation  that  he  learned 
soon  after  the  first  sale,  from  Mr.  Lockle,  the  president  of  the 
society,  who  was  there,  that  the  property  had  been  sold  at 
that  sale  for  $12,000.  Mr.  Lockle,  who  was  sworn  as  a 
witness  for  him,  however,  does  not  say  that  he  made  that  or 
any  such  statement  to  him.  The  petitioner  appears  to  have 
given  his  claim  and  interest  in  the  suit  no  attention  whatever. 
He  did  not  lay  his  mortgage  before  the  master,  but  chose  to 
withhold  it.  He  paid  no  attention  to  any  advertisement  of 
the  sale.  He  did  not  attend  the  first  sale.  Although  if  the 
property  had  been  sold  at  $12,000,  as  he  professes  to  have 
understood  it  did,  he  would  have  been  entitled  to  the  surplus 
of  the  proceeds  after  paying  the  amount  due  the  complain- 
ants, yet  he  admits  he  never  looked  after  it  at  all.  Not  only 
does  it  appear  that  he  gave  the  sale  no  attention,  but  he  does 
not  swear  that  he  would  have  attended  the  second  sale  had  he 
known  that  the  property  was  to  be  sold  at  that  time  j  nor 
that  he  ever  intended  to  bid  on  the  property ;  nor  that  in  his 
opinion  it  was  sacrificed ;  nor  that  he  is  willing  to  give  more 
for  it  than  the  sum  it  sold  for;  nor  that  he  believes  a  greater 
price  than  that  could  be  got  on  a  re-sale.  Nor  does  he- say, 
nor  does  it  appear,  that  he  expects  in  any  way  to  reap  any 
advantage  from  a  re-sale,  should  it  be  ordered.  He  is  not 
entitled  to  the  intervention  of  this  court  in  the  premises. 

The  motion  is  denied,  and  the  petition  dismissed,  with  costs. 
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King  and  others  vs.  The  Town  of  Union  and  others. 

Proceedings  on  attacliment  for  contempt  in  violating  an  injunction  per- 
mitted to  stand  over,  on  the  ground  that  steps  were  being  taken  to  perma- 
nently abate  the  nuisance,  the  complainants,  therefore,  not  invoking 
immediate  action  by  the  court ;  but  attachment  to  be  promptly  issued, 
unless  the  nuisance  be  speedily  abated. 


On  motion  for  attachment. 

Mr.  W.  H.  Vredenburgh,  for  the  motion. 

Mr.  Leon  Abbett  and  Mr.  J.  Dixon,  contra. 

The  Chancellor. 

This  is  one  of  several  suits  instituted  by  the  complainants 
against  the  Town  of  Union,  Daniel  Bermes,  Louis  Line- 
worth,  Angiist  Boenieke,  and  William  Peters,  respectively,  to 
restrain  them  from  coutiiming  the  nuisance  of  fouling  a 
stream  of  water  running  through  the  premises  of  the  com- 
plainants. On  filing  the  bills,  an  injimction  was  granted  in 
each  case.  The  writs  were  duly  served.  The  complainauts, 
alleging  that  the  nuisance  still  continued,  applied  for  an 
attachment  as  for  contempt  against  Bermes,  who,  it  was 
alleged,  had  disregarded  the  injunction.  He,  however,  denied 
the  charge,  and  claimed  that  he  had  strictly  obeyed  the 
mandate  of  the  court.  Pending  the  proceedings  against  him, 
it  was  agreed  by  the  counsel  representing  the  various  defend- 
ants in  the  suits,  that  the  court  should  appoint  a  commis- 
sioner to  ascertain  and  report  as  to  the  existence  of  the 
nuisance,  and  whether  the  defendants,  or  any  of  tliem,  were 
responsible  for  it.  He  was  also  to  report  as  to  what  mea- 
sures were  necessary  to  relieve  as  well  the  defendants  as  the 
complainants  in  the  j)remises,  it  being  alleged,  that  so  far  as 
the  individual  defendants  were  concerned,  the  nuisance,  if 
attributable  to  them,  arose  from  the  water  discharged  from 
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their  breweries  in  the  course  of  their  business,  and  that  as 
to  the  town,  it  was  occasioned  by  the  ase,  by  the  people,  of  a 
common  sewer,  the  closing  of  which  would  not  ouly  be  a  very 
great  inconvenience  to  the  inhabitants,  but  would  be  likely  to 
have  an  injurious  effect  upon  the  public  health.  A  commis- 
sioner was  appointed  accordingly.  He  reported  that  Bermes 
was  not  violating  the  injunction,  and  appeared  not  to  have 
done  so;  that  Lineworth  and  Peters  and  the  town  were,  and 
had  been  disregarding  it.  He  submitted  a  plan,  apparently 
very  feasible  and  effectual,  for  the  relief  of  all  parties,  by  the 
construction  of  a  sewer  or  sewers  by  tlie  town. 

Application  is  now  made  for  an  attachment  as  for  contempt 
against  all  the  defendants  in  the  suits.  They  join  in  depre- 
cating any  action  looking  to  their  arraignment  for  a  disre- 
gard of  the  interdict  of  the  court,  on  the  ground  that  steps  are 
being  taken  for  a  permanent  abatement  of  the  nuisance,  and 
that  the  town  has  adopted  the  recommendation  of  the  commis- 
sioner, and  has  applied  to  the  legislature  for  the  requisite 
authority  to  enable  it  to  construct  the  proposed  works.  They 
ask,  that  under  the  circumstances,  the  proceedings  be  stayed. 
Yielding  to  these  considerations,  the  complainants  consent  to 
defer  invoking  the  action  of  the  court  for  violation  of  the 
injunction.  To  afford  the  defendants  the  opportunity  they 
desire,  I  am  willing  that  the  matter  should  take  this  course, 
but  I  deem  it  proper  to  say,  that  unless  the  nuisance  shall  be 
speedily  abated  by  the  means  proposed,  or  otherwise,  prompt 
action  will,  whenever  proper  proceedings  to  that  end  may  be 
instituted,  be  taken  by  the  court  in  reference  to  the  contempt 
of  which  it  is  alleged  the  defendants  have  been  guilty. 
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HuBBAKD  VS.  Van  Dyke  and  another. 

The  charge  of  misrepresentation  as  to  the  value  and  condition  of  the 
articles,  tlie  purchase  money  for  which  the  mortgage  was  given  to  secure, 
and  of  bad  faith  in  other  parts  of  the  transaction — held  not  to  be  estab- 
lished.   Decree  for  complainant,  with  the  usual  reference. 


On  final  hearing,  on  pleadings  and  proofs. 

Mr.  J.  Dixon,  for  complainant. 

Mr.  E.  S.  Cowles,  for  Susan  Van  Dyke. 

The  Chancellor. 

The  complainant's  bill  is  filed  to  foreclose  two  mortgages, 
made  by  the  defendant  Susan  A.  Van  Dyke,  on  the  same 
land  in  Jersey  City,  one  dated  September  27th,  1871,  for 
$3000  and  interest,  the  principal  being  payable  in  two  years 
from  its  date,  and  the  other  dated  February  3d,  1872,  for 
$1500,  payable  in  one  year  from  date,  with  interest.  The 
first  was  given  to  Howard  B.  Van  Dyke,  son  of  the  mort- 
gagor, and  by  him  assigned  to  the  complainant,  and  the  other 
was  given  to  the  complainant.  The  latter  was  due  when  the 
bill  was  filed,  the  other  was  not. 

Mrs.  Van  Dyke,  in  her  answer,  alleges  that  the  complain- 
ant, on  or  about  the  18th  day  of  January,  1872,  sold  to  her 
two  hundred  sewing  machines,  at  the  price  of  $10  each, 
and  as  an  inducement  to  her  to  purchase  thera,  represented 
that  they  were  perfect  in  construction,  and  merchantable,  and 
worth  the  {)rice  she  agreed  to  pay;  that  at  the  same  time 
the  complainant  lent  her  $1500  in  cash,  and  that  thereupon 
she  executed  and  delivered  to  her  son,  Howard  B.  Van 
Dyke,  the  mortgage  for  $3000,  with  the  bond  for  the  same 
amount,  which  it  was  made  to  secure,  and  that  on  the  same 
day  they  were  assigned  by  him  to  the  complainant ;  that  that 
bond  and  mortgage  were  made  to  Howard  B.  Van  Dyke,  at 
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the  complainant's  request,  and  that  they  were  given  to  secure 
the  payment  of  the  loan  of  $1500,  and  $1500  of  the  price 
($2000)  of  the  machines;  that  it  was  agreed  that  Mrs.  Van 
Dyke  should  at  once  have  possession  of  the  machines,  or  of 
the  greater  part  of  them,  the  complainant  to  retain  possession 
of  only  enough  to  secure  him  for  the  remaining  $50"  of  the 
purciiase  money;  that  the  complainant,  after  he  had  received 
the  bond  and  mortgage,  refused  to  deliver  any  of  the  machines 
to  her,  up  to  the  3d  of  February,  1872,  when,  in  order  to  get 
possession  of  them,  she  was  constrained  to  give  him  the  bond 
and  mortgage  for  $1500,  to  secure  the  $500  and  $300  in 
addition  thereto,  the  amount  of  a  further  loan  he  then  made 
to  her. 

The  answer  alleges  that  the  complainant  caused  tlie  mort- 
gage of  $3000  to  be  ante-dated,  so  as  to  appear  to  have  been 
given  on  the  27th  of  September,  1871,  and  procured  a 
corresponding  false  certificate  of  acknowledgment  to  be 
written  upon  it.  It  further  alleges,  that  when  Mrs.  Van 
Dyke  obtained  possession  of  the  machines,  she  found  them 
imperfect  and  unmerchantable,  to  such  an  extent  as  not  to  be 
worth  over  $1500. 

This  defence  is  not  sustained,  but  is  overthrown  by  the  tes- 
timony. The  weight  of  the  evidence  is  that  the  price  agreed 
to  be  paid  for  the  machines,  when  the  mortgage  for  $3000 
was  given,  was  not  $2000,  but  $2500;  that  that  sale  was  not 
made  to  Mrs.  Van  Dyke,  but  to  her  son  Howard,  and  that  it 
was  agreed,  at  the  time  of  the  sale,  that  the  complainant 
should  give  to  Howard,  for  the  mortgage  of  $3000,  the 
machines  and  $500  in  cash,  and  that  he  should,  thereupon, 
re-purchase  the  machines  from  his  vendee,  for  the  sum  of 
$1000,  on  the  agreement  to  re-sell  them  to  the  latter  on 
demand,  within  a  short  period  of  time,  for  an  advance  of  one 
dollar  on  each  machine ;  the  vendee,  thus  by  the  agreement 
for  re-sale,  securing  to  himself  the  opportunity  of  reaping  the 
]irofit  from  them,  which  was  large,  it  being  proved  by  Samuel 
Van  Dyke  another  son  of  Mrs.  Van  Dyke,  her  chief  witness 
and  agent,  that  the  retail  price  of  the  machines  was  $40  for 
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some  and  $45  for  others,  and  that  their  average  wholesale 
price  was  $28. 

The  complainant's  testimony,  that  the  sale  was  to  Howard 
and  not  to  his  mother,  and  that  the  price  Avas,  as  complainant 
alleges,  $2500  instead  of  $2000,  receives  strong  corroboration 
from  what  must  be  regarded  as  the  refusal  of  Mrs.  Van 
Dyke  to  produce  the  invoice  delivered  to  Howard  at  the  time 
of  the  sale.  This  paper  was  in  the  hands  of  Samuel.  In 
his  testimony  he  admitted  that  it  was  then  in  his  safe,  and, 
though  notified  to  produce  it,  he  did  not  do  so;  nor  did  he 
account  for  his  failure  to  do  it. 

It  appears  by  the  evidence,  that  the  complainant,  on  the 
day  of  the  sale,  which  seems  to  have  been  on  or  about  Jan- 
uary 20th,  1872,  paid  to  Howard,  by  his  check  payable  to 
the  order  of  the  latter,  $1500  in  cash  in  pursuance  of  their 
agreement,  and  that  the  assignment  of  the  mortgage  for 
$3000  was  then  delivered  to  him. 

The  statement  of  the  answer  in  regard  to  the  alleged  ante- 
dating of  that  mortgage,  and  procuring  a  false  certificate  of 
acknowledgment,  appears  to  be  wholly  unfounded.  Indeed 
the  weight  of  the  evidence  is,  that  the  mortgage  in  question 
was  not  made  as  alleged  in  the  answer,  but  was  given  at  or 
about  the  t-ime  of  its  date,  September  27th,  1871,  to  Howard 
by  his  mother,  for  an  interest  in  real  estate  conveyed  by  him 
to  her,  and  it  appears  that  at  the  time  of  the  assignment  of  the 
mortgage,  Mrs. -Van  Dyke's  certificate  that  that  mortgage  and 
the  bond  the  payment  of  which  it  was  intended  to  secure,  were 
given  "for  value  received  by  her,  and  that  the  full  sum  of 
$3000  was  due  thereon,  without  offset,  and  that  there  was  no 
defence  to  the  same,  either  in  law  or  equity,"  was  deliv- 
ered to  the  complainant  with  the  bond  and  mortgage. 

The  evidence  siiows,  that  on  the  6th  of  February,  1872, 
Mrs.  Van  Dyke  proposed  to  purchase  the  machines  from  the 
complainant  for  the  price  of  $1200,  according  to  the  agree- 
ment above  mentioned,  and  that  they  were  sold  and  delivered 
to  her  accordingly,  for  that  price,  for  the  amount  of  which, 
and  the  sum  of  $300,  then  paid  by  him  to  her  in  cash,  she 
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executed  and  delivered  to  him  the  bond  and  mortgage  for 
$1500.  Her  son  Samuel,  who  was,  as  before  remarked,  her 
agent  in  this  matter,  and  trausacteil  the  whole  business,  testi- 
fies that  "  when  this  mortgage  was  made,  it  was  intended  as  a 
final  settlement,  and  was  made  in  good  faith."  The  charge 
of  misrepresentation  as  to  the  value  or  condition  of  the 
machines,  is  not  established. 

The  complainant  is  entitled  to  a  decree  for  the  amount  of 
the  principal  of  his  mortgages,  with  the  interest,  and  the 
insurance  premium  paid  by  him  under  the  covenant  in  that 
behalf  contained  in  the  mortgage  for  $1500.  There  will  be 
the  usual  reference  to  a  master. 


Stephens'  Executors  vs.  Milnor  and  others. 

1.  A  legacy  to  A,  to  be  paid  when  he  attains  the  age  of  twenty-one 
years,  but  coupled  with  the  provision  that  in  case  of  his  death  "  before 
he  shall  attain  to  twenty-one  years  of  age,  or  before  he  shall  become 
vested  with  said  legacy,"  the  legacy  shall  revert  to  testator's  estate,  vests 
equitably  in  the  legatee  on  the  testator's  death,  subject  to  a  liability  to  be 
divested  by  the  legatee's  death  before  he  shall  have  attained  the  age  of 
twenty-one  years. 

2.  Under  a  provision  so  worded — held,  that  the  clause  '"before  he  shall 
become  vested  with  said  legacy,"  is  but  the  expression  of  testator's  under- 
standing and  intention  that  the  legacy  should  not  vest  absolutely,  until 
the  legatee  attain  the  age  of  twenty-one  years.  If  the  words  refer  to  the 
absolute  indefeasible  vesting  of  the  legacy,  they  are  redundant  merely. 

3.  A  bequest  of  "  an  annuity  or  yearly  sum  of  $300,  to  be  paid  yearly 
and  every  year,  for  fifteen  yeare  from  and  after  my  decease,"  is  an  annuity 
for  years,  and  to  be  paid  out  of  the  income  under  the  directions  of  the 
will. 

4.  A  bequest  of  "  the  sum  of  $500,  payable  in  sums  of  $100  yearly,"  is 
not  an  annuity,  and  is  to  be  paid  out  of  the  estate. 

5.  Testator  directed  that  his  residuary  real  and  personal  estate  should 
be  held  upon  specified  trusts,  and  the  income  thereof  should  be  paid  ia 
certain  shares,  "after  defraying  the  expenses  incident  to  said  estates,  tlie 
taxes,  repairs,  assessments,  and  insurance  thereof."  Held,  that  assessments 
for  municipal  improvements,  and  not  taxes  merely,  were  intended,  and 
that  they  must  be  paid  out  of  the  income. 
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6.  Grading  and  flagging  the  sidewalks,  and  grading  and  fjaving  the 
streets  in  front  of  the  premises,  and  fencing  the  lots,  (though  the  property 
constitutes  the  residuary  real  estate,)  are  included  in  a  direction  to  pay 
the  "expenses  incident  to  tiie  estate"  out  of  the  income,  and  must  be  so 
paid. 

7.  New  roofing,  new  plumbing,  and  whatever  ife  reasonably  necessary  to 
keep  up  the  houses,  is  included  under  the  head  of  repaii-s,  and  must  be  paid 
out  of  the  income. 

8.  But  additions  to  the  houses,  and  adaptations  of  the  premises  to  new 
uses,  should  be  paid  out  of  the  residuary  esti^te. 

9.  A  direction  to  pay,  after  the  death  of  a  life  tenant,  her  share  of  the 
income  "to  her  children,  or  the  legally  constituted  guardian  of  said  chil- 
dren, or  to  any  of  such  as  shall  at  that  time  be  minors,"  is  a  direction  that 
payment  be  made  to  her  children,  or  their  legally  constituted  guardian,  or 
the  legally  constituted  guardian  of  any  of  such  as  shall  be  minors. 

10.  A  bequest  of  a  third  part  of  the  income  of  the  residue  of  testator's 
estate  to  A  and  B,  each  to  have  equal  parts  thereof,  during  their  respective 
natural  lives,  and  "  in  case  of  the  death  of  either  of  them  without  issue 
surviving,  then  the  survivor  of  them  to  have  the  income  of  the  whole  said 
one-third  part,  during  his  or  her  natural  life,"  does  not  lapse  as  to  the  share 
of  either,  by  his  death  without  issue,  in  testator's  lifetime ;  the  whole  goes 
to  the  survivor. 

11.  Under  a  direction  to  settle  up  a,nd  fund  the  estate  so  far  as  practica- 
ble, to  fund  ordinarily  signifies  to  capitalize  with  a  view  to  the  production 
of  interest. 

12.  Where,  by  the  will,  a  power  of  sale  of  specified  portions  of  testator's 
real  estate  is  given  to  his  executors,  but  to  be  exercised  only  on  a  certain 
contingency,  but,  by  the  codicil,  testator  adds :  "  My  will  and  wish  nmc  is," 
that  my  executors  shall  exercise  a  sound  discretion  as  to  the  propriety  of 
selling  said  real  estate,  &c.,  upon  conference  with  parties  disinterested 
therein,  and  advise  that  no  sale  thereof  be  made  unless  such  contingency 
arise;  the  executors  are  authorized,  though  the  contingency  has  not  arisen, 
and  never  will  arise,  to  sell  the  real  estate  so  specified,  which  has  proved 
to  be  wholly  unproductive  and  very  burdensome,  eating  up  nearly  half  of 
the  gross  income  of  the  whole  residuary  estate  for  repairs,  taxes  and  assess- 
ments, and  altogether  undesirable  and  unprofitable  as  an  investment  to  be 
managed  by  trustees  during  a  long  period  of  time. 

13.  A  power  given  to  executors  to  change  investments  of  personal  estate 
as  maybe  thought  most  advantageous  for  the  estate,  will  authorize  the 
executors  to  dispose  of  an  unproductive  and  constantly  depreciating  stock 
at  less  than  par,  though  the  testator  expressed  a  wish  that  that  stock  should 
not  be  sold  for  less  than  par,  unless  thought  necessary. 

14.  An  income  directed  to  be  paid  half  yearly,  authorized  to  be  paid 
quarterly. 
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John  H.  Stephens,  late  of  the  city  of  Newark,  in  this  state, 
by  the  third  section  of  his  will,  dated  January  24th,  1868, 
bequeathed  as  follows : 

"I  give  and  bequeath  to  my  grandson,  John  Henry 
Stephens  Washington,  sou  of  my  daughter  Eleanor,  the  sum 
of  $5000,  to  be  paid  to  him  when  he  shall  attain  the  age  of 
twenty-one  years;  no  interest  shall  be  allowed  on  said  sum  so 
bequeathed,  until  said  grandson  shall  attain  to  six  years  of 
age,  from  which  time  and  until  he  shall  attain  to  twenty-one 
years  of  age,  I  authorize  my  executors  and  trustees  to  pay  so 
much  of  the  net  interest  that  may  from  time  to  time  accrue 
from  said  sum  of  $5000,  as  may  be  needed  for  the  comfort- 
able support,  maintenance  and  education  of  said  grandson, 
and  to  invest  the  balance  of  said  net  interest,  if  any,  for  accu- 
mulation until  he  shall  arrive  of  age,  at  which  time  the  prin- 
cipal sum  and  said  accumulations  shall  be  paid  to  him. 
While  my  said  daughter  Eleanor  lives,  I  direct  that  the 
interest  aforesaid,  or  so  much  thereof  as  may  be  needed  for 
the  support,  maintenance  and  education  of  said  grandson, 
shall  be  paid  to  her  for  the  purpose  declared.  And,  in  case 
of  her  death,  I  direct  that  the  necessary  bills  incurred  for 
said  support,  maintenance  and  education  of  said  grandson, 
shall  be  paid,  as  far  as  said  interest  from  said  sum  shall  go, 
by  my  said  executors  and  trustees  upon  proper  vouchers  pre- 
sented therefor.  In  case  of  the  death  of  said  grandson  before 
he  shall  attain  to  twenty-one  years  of  age,  or  before  he  shall 
become  vested  witii  said  legacy,  I  direct  that  the  said  sum  of 
$5000,  herein  bequeathed  for  his  benefit,  with  the  accumula- 
tions therefrom,  if  any,  shall  revert  to  my  estate,  and  be  dis- 
tributed as  herein  declared  with  respect  to  the  residue  and 
remainder  of  my  estate." 

By  the  tenth  section,  he  bequeaths  as  follows :  "  I  give 
and  bequeath  to  the  rector,  wardens  and  vestrymen  of  All 
Saints  Memorial  Church,  in  the  Highlands  of  Navesink,  an 
annuity  or  yearly  sum  of  $200,  to  be  paid  to  them  yearly, 
and  every  year,  for  and   during  the  period  of  fifteen  years 
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from  and  after  my  decease.  Said  annuity  not  to  be  transferred 
or  anticipated  in  any  way  whatever." 

By  the  eleventh  section,  he  gives  and  bequeaths  to  the 
Newark  Orphans  Asylum  Association  tlie  sum  of  $500,  pay- 
able in  sums  of  $100  yearly,  and  without  interest,  commenc- 
ing one  year  after  his  decease. 

By  the  twelfth  section,  he  bequeaths  as  follows :  "  In  the 
name  of  my  beloved  wife,  Lydia  H.  Stephens,  now  deceased, 
and  as  her  legacy,  I  give  and  bequeath  to  tiie  rector,  wardens, 
and  vestrymen  of  All  Saints  Memorial  Church,  in  the  High- 
lands of  Navesink,  an  annuity  or  yearly  sum  of  $300,  to  be 
paid  to  them  yearly,  and  every  year  for  and  during  the  period 
of  fifteen  years  from  and  after  tny  decease.  Said  annuity  not 
to  be  transferred  or  anticipated  in  any  way  whatever." 

The  fifteenth  section  is  as  follows  :  "  After  the  payment  of 
my  just  debts,  as  is  hereinbefore  provided,  I  do  order  and 
direct  my  said  executors  and  trustees  to  set  apart  so  mucli  of 
my  real  and  personal  estate  as  shall  remain,  and  as  shall  be 
sufficient  to  constitute  a  fund,  the  income  of  which  shall  be 
appropriated  to  the  payment  of  the  annuities  in  this  my  will 
devised  to  be  paid ;  the  balance  of  the  personal  estate, 
if  any,  then  to  be  applied  to  the  payment  of  the  specific 
legacies  devised.  If  the  said  balance  of  personal  estate 
shall  be  insufficient  to  pay  the  said  legacies,  then  I  do  devise 
unto  my  said  executors  and  trustees,  in  trust  nevertheless,  so 
much  of  my  real  estate  as  may  be  necessary  for  that  pur[)Ose, 
which  I  do  order  and  direct  them  to  sell  and  convey  for  that 
purpose;  the  parts  of  my  real  estate  so  to  be  sold,  and  the 
mode  and  manner  of  such  sale,  to  be  at  the  discretion  of  my 
said  executors  and  trustees,  except  the  parts  in  this  my  will 
specifically  devised." 

By  the  seventeenth  section,  he  gives,  devises  and  bequeaths 
all  the  rest,  residue  and  remainder  of  his  real  and  personal 
estates,  whatsoever  and  wheresoever,  and  of  which  he  shall 
die  seized  and  possessed,  unto  his  executors  and  the  survivors 
and  survivor  of  them,  to  have  and  to  hold  the  same,  in  trust 
nevertheless,  to  and  for  the  purposes  thereinafter  declared, 
that  is  to  say,  to  receive  the  rents,  issues,  income  and  profits 
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thereof,  and  after  defraying  the  expenses  incident  to  said 
estates,  the  taxes,  repairs,  assessments,  and  insurance  thereof, 
to  pay,  first,  one-third  to  his  daughter,  Susan  E.  Milnor, 
during  her  natural  life,  and  "after  her  death,  to  her  children, 
or  the  legally  constituted  guardian  of  said  children,  or  to  any 
of  such  as  shall  at  that  time  be  minors,  and  upon  the  arriv- 
ing of  age  of  the  youngest  of  said  children,  then  to  appor- 
tion to  said  children  or  their  heirs,  the  one-third  of  the  prin- 
cipal of  said  residue  so  held  in  trust  by  said  executors  and 
trustees,  according  to  the  law  respecting  intestate  estates  in 
the  State  of  New  Jersey,"  &c. ;  to  pay,  second,  one-third  of 
the  rents,  issues,  income  and  profits  of  the  residue  to  his 
daughter,  Eleanor  P.  Washington,  during  her  natural  life, 
and  after  her  death  to  her  children,  upon  a  like  provision,  in 
like  words,  as  to  payment  to  the  children  or  their  guardian  ; 
and  to  pay,  third,  the  remaining  one-third  part  of  the  rents, 
issues,  income,  and  profits  of  the  said  residue  to  his  grand- 
children, Mary  Henrietta  and  William  C.  Smith,  children  of 
the  testator's  daughter,  Frances  Henrietta,  each  to  have  equal 
parts  thereof,  during  their  respective  natural  lives,  with  pro- 
vision that  in  case  of  the  death  of  either  of  them,  without 
issue  surviving,  the  survivor  of  them  should  have  the  income 
of  the  whole  of  the  said  one-third  part  during  her  or  his 
natural  life;  and  should  either  of  them  die  without  leaving 
issue  surviving,  "then  to  apportion  such  share  of  said  one- 
third  of  the  principal  of  said  residue  so  held  in  trust  for  their 
benefit,  to  the  children  of  them  respectively,  or  to  the  children 
of  the  survivor  of  them  having  issue,"  &c. 

The  nineteenth  section  is  as  follows  :  "  I  hereby  authorize 
and  empower  my  executors  and  trustees,  and  the  survivor  of 
them,  to  sell  and  convey  any  part  of  my  real  estate,  except 
such  parts  as  I  have  herein  wished  reserved  from  present 
sale,  for  the  purpose  of  raising  money,  if  necessary,  to  pay 
the  legacies  and  annuities  herein  given,  or  any  part  thereof, 
if  it  should  be  thought  advisable  so  to  do  in  preference  to 
raising  money  by  a  disposal  of  personal  securities  considered 
safe  investments  for  the  general  purposes  of   my  estate.     I 
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also  confei"  the  same  power  upon  my  executors  and  trustees 
with  regard  to  the  whole  of  ray  estate,  except  my  homestead 
in  Middletown,  if  it  shall  be  deemed  necessary  in  order  to 
make  a  final  settlement  or  distribution  of  my  estate  among 
those  to  be  finally  benefited  thereby.  Also,  to  change  the 
investments  of  my  personal  estate,  from  time  to  time,  in  such 
manner  as  may  be  thought  most  advantageous  for  my  estate, 
])i'eferring  them  to  select  bonds  and  mortgages  in  preference  to 
investing  in  stocks,  where  their  security  is  in  any  way  doubtful." 

By  the  twentieth  section,  he  declared  that  it  was  his  desire, 
and  he  did  thereby  direct,  that  his  estate,  so  far  as  practicable, 
might  be  settled  up  and  funded  within  five  years  from  his 
decease. 

The  twenty-first  section  is  as  follows :  "  When  it  becomes 
necessary,  or  shall  be  deemed  expedient  by  my  executors  and 
trustees,  to  dispose  of  real  and  personal  estate,  I  advise  and 
direct  that  the  following,  (specifying  certain  real  estate, 
stocks,  &c.,)  "shall  be  first  sold."  He  adds:  "Should  the 
wharf  property  known  as  the  Stephens  and  Condit  wharf 
l)roperty,  comprising  wharf  and  several  factories,  now  owned 
in  common  by  the  heirs  of  Joel  W.  Condit,  deceased,  and 
myself,  not  be  sold  or  divided  during  my  lifetime — this 
interest  being  a  large  and  important  one  of  my  estate — I 
direct  and  request  strict  attention  on  the  part  of  my  execu- 
tors and  trustees  to  its  just  and  impartial  partition.  My 
stock  in  the  Stephens  and  Condit  Transportation  Company  is 
of  large  amount ;  my  wish  is,  that  it  shall  not  be  sold  for  less 
than  par,  unless  thought  necessary.  I  wish  the  following 
property,  real  and  personal,  to  be  retained  as  part  of  my 
funded  estate :  Stock  in  The  Mechanics'  National  Bank ; 
stock  in  The  Newark  City  National  Bank ;  bonds  of  the 
State  of  New  Jersey ;  bonds  of  Essex  county ;  stock  of  the 
Newark  Gas  Light  Company;  my  present  dwelling-house, 
No.  158  Broad  street,  and  the  houses  and  lots  on  either  side 
of  said  dwelling-house;  the  lot  No.  164  Broad  street;  the 
wharf  known  as  Stephens'  wharf;  bonds  and  mortgages 
considered  the  best ;  the  four  brick  houses  in  Centre  street, 
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Newark;  my  stock  in  The  Morris  and  Essex  Railroad  Com- 
pany— until  such  time,  at  least,  when  it  may  bring  a  better 
price  than  at  present." 

On  the  27tli  of  January,  1869,  the  testator  made  and  pub- 
lished a  codicil  of  that  date  to  his  will. 

The  second  section  thereof  is  as  follows :  "  In  the  third 
section  of  my  said  will,  I  have  given  to  my  grandson  John 
Henry  Stephens  "W  ashington,  son  of  my  daughter  Eleanor, 
the  sum  of  $5000,  and  have  directed,  that  in  case  of  the 
death  of  the  said  grandson  before  he  shall  attain  to  twenty- 
one  years  of  age,  or  before  he  shall  become  vested  with 
said  legacy,  the  said  sum  of  $5000  therein  bequeathed  to  his 
benefit,  with  the  accumulations  therefrom,  if  any,  shall  revert 
to  my  estate,  and  be  distributed  as  is  therein  declared  with 
respect  to  the  residue  and  remainder  of  my  estate.  My  will 
in  respect  to  this  legacy  now  is,  that  instead  of  the  sum  of 
$5000,  I  give  and  bequeath  to  him  the  sum  of  $6000;  and 
in  case  my  said  grandson  should  die  in  manner  aforesaid, 
that  said  legacy,  now  made  $6000,  shall  go  to  the  other  chil- 
dren of  my  said  daughter  Eleanor,  if  any  then  shall  survive 
my  said  grandson,  and  the  interest  paid  for  their  benefit ; 
and,  finally,  the  principal,  in  the  same  manner,  for  the  same 
purpose,  with  like  determination  therefor,  as  provided 
respecting  the  said  legacy  of  $5000,  in  said  section  of  said 
will." 

By  the  fifth  section,  after  reciting  that  in  the  seventeenth 
section  of  the  will  no  time  was  specified  when  the  income 
from  the  residue  of  his  estate  therein  mentioned  should  be 
paid  to  the  parties  therein  intended  to  be  benefited,  he 
directed  that  the  said  income  should  be  paid  said  parties 
respectively  in  the  manner  therein  provided,  half-yearly. 

The  seventh  section  is  as  follows:  "In  the  twenty-first 
section  of  my  said  will,  I  have  designated  certain  portions  of 
my  real  and  personal  estate  to  be  first  sold.  My  will  and 
wish  now  is,  that  my  said  executors  and  trustees  shall  exer- 
(iise  a  sound  discretion  as  to  the  propriety  of  selling  said  real 
estate  and  stocks,  upon  conference  with  parties  disinterested 
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therein,  and  advise  that  no  sales  thereof  be  made  unless  the 
exigencies  of  my  estate  shall  require  it  to  make  provision  for 
the  legacies  in  said  will  bequeathed." 

By  the  codicil  he  expressly  confirmed  the  will,  except  as 
thereby  altered. 

The  testator  died  on  or  about  January  28th,  1870. 

The  executors  and  trustees  filed  their  bill  for  the  construc- 
tion of  the  will,  and  for  directions. 

The  cause  was  argued  on  final  hearing,  on  the  pleadings. 

Mr.  Williamson,  for  complainants. 

Mr,  C.  Parker,  for  defendants,  DeBary  and  wife. 

The  defendant,  DeBary,  is  the  husband  of  Mary  Hen- 
rietta Smith,  grandchild  of  the  testator,  John  H.  Stephens. 
They  are  brought  in  court  by  a  bill  filed  for  construction  of 
testator's  will  upon  various  questions,  chiefly,  or  at  least  most 
thoroughly,  raised  by  the  answer  of  Charles  E.  Milnor  and 
wife.     Of  these  questions  in  order. 

1.  The  first  question  arises  thus :  By  the  sixteenth  section 
of  his  will,  testator  devises  all  the  residue  of  his  estate  to  his 
executors  in  trust  to  receive  its  products,  and  after  defraying 
charges,  to  pay  one-third  of  such  products  to  his  grandchil- 
dren, the  said  Mary  Henrietta  and  William  C.  Smith,  children 
of  his  deceased  daughter,  Frances  Henrietta,  each  to  have 
equal  parts  during  their  respective  natural  lives,  and  in  case 
of  the  death  of  either  without  issue  surviving,  then  the  sur- 
vivor to  have  the  income  of  the  whole  of  this  third  part 
during  her  or  his  natural  life. 

If  either  die  leaving  issue  surviving,  then  to  apportion 
said  one-third  to  the  children  of  them  respectively,  or  the 
children  of  the  survivor,  each  to  have  equal  parts,  etc.  If 
either  die  without  issue  surviving,  then  the  whole  one-third 
to  go  to  the  children  of  the  survivor  after  the  death  of  the 
parent.     If   both  so   died,   then   the  whole  one-third  to  go 
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over  to  the  other  two  daughters;  and  finally  to  their  issue  or 
that  of  the  survivor  of  them.  William  died  before  the  tes- 
tator, and  with  his  full  knowledge,  and  without  issue. 

Afterwards  a  codicil  was  made,  altering  the  will  in  certain 
other  parts,  but  confirming  it  expressly  so  far  as  not  altered. 

Tlie  questions  are :  Does  Mrs.  DeBary  take  the  whole  in- 
come of  this  one-third  ?  Or  does  that  legacy  lapse  ?  And 
if  it  does,  where  does  this  one-half  of  the  one-third  go  ? 

We  contend  that  Mrs.  DeBary  takes  the  share  of  income 
intended  for  her  brother.  This  is  clear,  on  principle  and 
authority. 

The  intention  of  testator  must  govern,  and  if  there  were  no 
codicil,  the  plain  intent  deducible  from  the  will  was  to  pos- 
sess the  survivor  of  the  share  of  the  child  deceased  without 
issue. 

He  had  two  intents :  first,  the  benefit  of  both  his  grand- 
children, if  living;  secondly,  the  benefit  of  the  survivor, 
whichever  it  might  be.  Whether  the  survivorship  occurred 
before  or  after  his  death  could  make  no  difference  in  his  intent. 
The  survivorship  only  designated  the  individual  to  be  bene- 
fited, and  did  so  just  as  much  if  one  died  before  the  testator 
as  if  afterwards. 

Authority  is  abundant  on  this  subject. 

"  Another  exception  to  the  rule  of  lapsing  in  consequence 
of  one  of  the  legatees  dying  before  the  testator,  occurs  when 
there  is  a  limitation  over  of  the  legacy  to  the  survivors  gen- 
erally;  or  upon  the  death  of  any  of  them  under  the  age  of 
twenty -one.  In  such  instances,  it  is  settled  that  the  limita- 
tion to  survivors  shall  have  effect  during  the  continuance 
of  the  testator's  life;  so  that  in  the  first  case,  if  a  legatee  ten- 
ant in  common  die  before  the  division,  or  if  in  the  second,  the 
legatee  die  in  the  testator's  lifetime  before  attaining  twenty- 
one,  or  the  happening  of  the  event  upon  which  the  limitation 
over  is  made  to  depend,  the  legacy  will  not  lapse,  but  go  to 
the  survivors  under  the  express  provisions  in  the  will." 
Roper  on  Legacies  489. 

The  case  here  falls  under  one  or  other  of  these  descriptions. 
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It  may  be  regarded  as  a  legacy  to  the  survivor  of  the  two, 
generally ;  or  when  the  legatee  has  died  in  the  testator's  life- 
time befo)-e  having  issue. 

The  cases  are  numerous.  In  England :  Northey  v.  Bur- 
bage,  Preo.  Ch.  470;  Barker  v.  Giles,  2  P.  Wms.  280,  3  Bro. 
F.  a  104;  Smith  v.  Fybas,  9  Ves.  566. 

These  as  to  the  first  class  of  cases.  Miller  v.  Warren,  2 
Vern.  207;  Ledsorne  v.  Hiekmau,  2  Vern.  611;  Perkins  v. 
Micklethwaiie,  1  P.  W.  274;  Willing  v.  ^/awie,  3  P.  IF.  113  ; 
Rkeeder  v.  Ower,  3  Pro.  C  C  240.  In  America :  Prescoit 
V.  Prescott,  7  il/ete.  141;  Billingsley  v.  Harris,  17  J.^a.  214; 
Norris  v.  Beyea,  15  Barb.  416,  3  Kern.  273 ;  Dunlap  v. 
Dunlap,  4  Desaiis.  305.  See  also  1  iJ/efc.  512;  Armstrong  v. 
Armstrong,  14  P.  Monroe  333 ;  Mebane  v.  Womack,  2  Jones' 
Eq.  {N.  C.)  293;  P^r?>^t^  on  Wills,  Part  2,  p.  501,  pi.  23,  and 
cases  in  note  51. 

Lapse  occurs  because  there  is  no  person  living  at  the  death 
of  the  testator,  when  first  the  will  speaks,  who  can  take. 
But  when  the  testator  says  that  the  survivor  of  two  siiall  have 
a  legacy  or  an  annuity,  there  is  a  survivor  then,  and  he  can 
take  if  one  of  the  parties  originally  sought  to  be  benefited  is 
then  dead. 

The  codicil  is  a  republication,  and  if  made  with  knowledge 
of  the  death  of  the  intended  first  taker,  it  is  a  clear  expression 
of  testator's  will  in  favor  of  the  survivor. 

Could  he  be  understood  to  give  one-sixth  when  he  says  one- 
third? 

I  forbear  to  discuss  the  point  raised,  as  to  where  the  interest 
of  W.  C  Smith  goes  in  case  of  lapse;  holding  that  there  is 
no  lapse,  such  discussion  is  unnecessary.  If  there  were  lapse 
it  would  seem  that  what  portion  would  belong  to  him  would 
form  part  of  the  residue,  and  pass  by  the  residuary  devise. 

2.  As  to  the  power  of  the  executors  to  make  sale  of  real 
estate. 

The  scheme  of  the  will  on  this  subject  is  this:  After  lega- 
cies, testator  directs  the  setting  apart  of  so  much  of  his  real 
and  personal  estate  as  shall  remain,  and  as  shall  be  sufficient 
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to  constitute  a  fund,  the  income  of  which  shall  be  appropri- 
ated to  the  payment  of  the  annuities  devised  to  be  paid. 
The  balance  of  the  personal  estate,  if  any,  to  be  applied  to 
the  jjayment  of  the  specific  legacies  devised.  If  the  balance 
of  the  personal  estate  shall  be  insufl&cient  to  pay  the  legacies, 
then  he  devises  "so  much  of  his  real  estate  as  may  be  neces- 
sary for  that  purpose,"  which  so  much  he  orders  and  directs 
them  to  sell  and  convey  for  that  purpose. 

The  power  of  sale  is  thus  evidently  limited  to  its  being 
necessary  in  order  to  make  up  the  deficiency  of  personal  estate 
for  the  payment  of  legacies.  But  there  is  no  deficiency  of 
personal  estate.  On  the  contrary,  it  is  very  large.  And  it 
seems  evident  that  the  executors  derive  from  the  will,  so  far, 
no  power  of  sale. 

Tiie  only  other  paragraph  in  the  will  upon  which  power 
to  sell  realty  can  be  based,  is  the  nineteenth.  By  this  the 
executors  are  empowered  to  sell  and  convey  any  part  of  his 
real  estate,  except  such  part  as  should  be  expressly  reserved 
from  present  sale,  for  the  purpose  of  raising  money,  if  neces- 
sary, to  pay  the  legacies  and  annuities,  or  any  part  thereof,  in 
preference  to  raising  money  by  the  disposition  of  personal 
securities  considered  safe  investments  for  the  general  purposes 
of  the  estate.  The  force  of  the  direction  is  no  more  than  this  : 
The  executors  are  authorized  to  select  the  realty  for  s.ile 
instead  of  personalty,  if  the  personalty  they  have  is  considered 
by  them  a  better  and  safer  investment.  But  the  condition  of 
sale  is  the  same;  it  is,  that  it  be  necessary  to  pay  the  legacies 
and  annuities,  as  already  observed.  No  such  necessity,  in 
fact,  exists. 

The  same  paragraph  contains  a  further  power  in  these 
words :  "  I  also  confer  the  same  power  upon  my  executors  and 
trustees,  with  regard  to  the  whole  of  my  real  estate,  except 
my  homestead  in  Middletowu,  if  it  shall  be  deemed  necessary 
in  order  to  make  a  final  settlement  and  distribution  of  my 
estate  among  those  to  be  finally  benefited  thereby."  Those 
that  are  to  be  "finally  benefited  thereby,"  are  not  persons  of 
this  generation.     This  branch  of  the  authority  as  to  the  sale 
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of  real  estate,  can  apply  only  in  favor  of  the  issue  of  the 
present  beneficiaries,  after  the  death  of  their  parents,  and 
when  the  estate  is  to  be  finally  distributed. 

The  testator  evidently  aimed  at  keeping  the  property  he 
left  intact,  with  the  expectation,  doubtless,  of  its  future 
increase  in  value. 

By  paragraph  twenty-first,  the  testator  gives  advice  as  to 
property  which  should  be  first  sold,  including  in  it  much  real 
estate,  but  this  in  no  wise  alters  the  will  in  relation  to  the 
time  or  the  i)urpose  for  which  this  sale  shall  be  made.  And 
the  intent  of  the  testator  is  strongly  manifested  upon  this 
subject  by  the  direction  contained  in  paragraph  twenty-first: 
"Should  the  wharf  property,"  he  says,  "known  as  the  Ste- 
phens and  Condit  wharf  property,  comprising  wharf  and 
several  factories,  now  owned  in  common  with  the  heirs  of 
Joel  W.  Condit,  deceased,  and  myself,  not  to  be  sold  or  divided 
during  my  lifetime — this  interest  being  a  large  and  important 
one  to  my  estate — I  direct  and  request  strict  attention  on  the 
part  of  ray  executors  and  trustees  to  its  just  and  impartial 
partitio)i." 

Even  here,  evidently,  he  wished  no  sale.  The  court  can- 
not make  the  testator's  will,  and  therefore  it  is  respectfully 
submitted  that  the  executors  have  no  present  discretion  for 
the  sale  of  the  real  estate.  That  it  is  important  to  all  })arties 
interested  in  the  will  that  such  sale  shall  be  had;  that  it 
would  probably  increase  the  amount  of  the  estate,  and  per- 
haps considerably,  are  reasons  why  the  testator  should  have 
made  liis  will  differently,  but  will  not  justify  the  court  in  so 
construing  il. 

3.  Tiie  intent  of  the  testator  being  thus  clear,  that  his 
executors  should  only  sell  real  estate  when  the  personal  was 
found  deficient  for  the  payment  of  legacies,  it  seems  clear 
that  the  taxes,  repairs,  assessments  and  insurance,  mentioned 
in  paragraph  seventeen  as  expenses  incident  to  said  estates, 
are  to  be  i>aid  out  of  the  rents,  income,  issues,  and  profits 
thereof. 
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This  provision  is  plainly  onerous  to  the  present  bontfi- 
ciaries,  who  derive  no  benefit  but  income;  but  it  is  neverthe- 
less the  testator's  will.  His  words  are,  "that  the  executors 
shall  receive  the  rents,  issues,  income,  and  profits."  All  these 
are  words  applicable  to  real  estate.  And  after  defraying  the 
expenses  incident  to  said  estate,  "the  taxes,  repairs,  assess- 
ments, and  insurance  thereof,"  then  to  pay,  etc.  When  the 
testator  specifies  assessments  as  well  as  taxes,  he  uses  the 
word  to  signify  assessments  for  benefits.  He  was  a  New- 
arker,  and  spoke  in  the  language  of  the  charter  and  ordi- 
nances of  Newark. 

It  has  been  held  in  the  case  of  The  Foster  Home  v.  The 
City  of  Newark,  lately  decided  in  the  Court  of  Errors,  that 
when  these  two  words  are  thus  used,  the  word  assessments 
signifies  charges  for  public  improvements  made  for  the  benefit 
of  real  estate,  and  paid  out  of  the  lots  specially  benefited. 
New  roofing,  new  plumbing,  fencing,  etc.,  are  clearly  within 
the  word  repairs. 

Additions  and  alterations  required  to  adapt  buildings  to 
diiferent  kinds  of  occupation  are  within  the  same  word  if 
liberally  construed,  and  the  construction  of  the  will  in  such 
a  matter  should  be  liberal. 

Such  expenditure  of  money  goes  not  only  to  the  benefit  of 
the  estate  and  the  legatees  in  remainder,  but  likewise  to 
increase  the  income  of  the  present  beneficiaries. 

4.  The  trustees  should  be  required  to  exert  their  power  of 
changing  investments  of  personal  estate,  whenever  securities 
are  doubtful,  pay  no  dividends  or  interest,  or  are  depreciating 
in  value;  though  the  testator  expresses  a  wish  that  the  stock 
of  the  Stephens  and  Coudit  Company  should  not  be  sold  for 
less  than  par,  he  himself  says,  unless  thought  necessary.  And 
the  facts  stated  in  the  answer  would  seem  clearly  to  manifest 
that  necessity. 

5.  The  legacies  to  All  Saints  Church  and  the  Newark 
Orphan  Asylum  would  seem  to  be  specific  legacies,  and  paya- 
ble out  of  the  estate. 
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6.  The  legacy  to  J.  H.  S.  Washington,  it  is  submitted,  did 
not  vest  on  the  death  of  the  testator,  otherwise  the  last  para- 
graph of  section  three  would  be  entirely  inexplicable.  He 
says:  "  In  case  of  the  death  of  said  grandson  before  he  shall 
attain  to  twenty-one  years  of  age,  or  before  he  shall  become 
vested  with  the  said  legacy,  I  direct  that  the  said  sum  of 
$5000  herein  bequeathed  for  his  benefit,  with  the  accumula- 
tions therefrom,  if  any,  shall  revert  to  ray  estate,  and  be  dis- 
tributed as  is  herein  declared  with  respect  to  the  residue  and 
remainder  of  my  estate." 

The  words,  "  or  before  he  shall  become  vested  with  said 
legacy,"  seem  to  explain  those  which  immediately  precede 
them.  And  though  the  word  "revert"  is  used,  this  connec- 
tion shows  that  it  does  not  mean  return,  but  that  the  testator 
intended  to  say,  that  in  case  of  lapse  by  his  grandson's  death 
before  twenty-one,  the  legacy  should  fall  into  the  residuum. 

The  Chancellor. 

The  first  question  submitted  is,  whether  the  legacy  to  John 
H.  S.  Washington,  given  by  the  third  clause  of  the  will,  and 
incrtased  in  amount  by  the  codicil,  did  not  become  vested  in 
the  legatee  on  the  death  of  the  testator. 

The  gift  is  immediate;  the  payment  is  deferred  until  the 
donee  shall  have  attained  to  the  age  of  twenty-one  years. 
No  interest  is  to  be  allowed  on  the  legacy  until  after  the 
legatee  shall  have  attained  to  the  age  of  six  years,  and  from 
that  time,  and  until  he  shall  attain  to  the  age  of  twenty-one 
years,  the  executors  and  trustees  are  authorized  to  pay  so 
much  of  the  net  interest  that  may  from  time  to  time  accrue 
from  the  legacy,  as  may  be  needed  for  the  comfortable  support, 
niaintenance  and  education  of  the  legatee,  and  to  invest  the 
balance  of  the  net  interest,  if  any,  for  accumulation,  until 
he  shall  arrive  at  twenty-one,  at  which  time  the  princi[)al 
sura  and  its  accuraulations  are  to  be  paid  over  to  him. 

The  legacy  vested,  or  as  it  is  sometiraes  expressed,  vested 
equitably,  in  the  legatee  on  the  death  of  the  testator.  But  it 
is  liable  to  be  devested  by  his  death,  before  he  shall  have 
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attained  to  tlie  age  of  twenty-one  years.  Ward  on  Legacies 
182.  The  will  provides,  that  iu  case  of  his  death  '*  before 
he  shall  attain  to  twenty-one  years  of  age,  or  before  he  shall 
become  vested  ^vith  said  legacy,"  the  legacy  with  the  accumu- 
lations therefrom,  if  any,  shall  "revert"  to  the  testator's 
estate,  and  be  distributed  as  in  the  will  declared  with  respect 
to  the  residue  and  remainder  of  the  estate. 

By  the  codicil  the  amount  of  the  legacy  is  increased  to 
$6000,  and  in  case  of  the  legatee's  death  before  attaining  to 
twenty-one  years  of  age,  the  legacy  is  to  go  to  the  other 
children  of  the  testator's  daughter  Eleanor,  if  any  sliall  sur- 
vive his  grandson  the  legatee,  and  "  the  interest  is  to  be  j)aid 
for  their  benefit,  and  finally  the  principal,  in  the  same  man- 
ner, and  for  the  same  purposes,  with  like  determination 
therefor,  as  is  provided  respecting  the  legacy  of  ^5000,"  in 
the  third  section  of  the  will. 

The  legacy  to  John  H.  S.  Washington  is  to  be  devested,  in 
case  he  shall  not  attain  his  majority,  and  in  that  case  it  is  to 
go  to  the  other  children  of  his  mother,  or  any  of  them  who 
shall  then  be  living,  and  in  default  of  any  such  children,  then 
to  go  into  the  residuum  of  the  estate. 

The  words  "or  before  he  shall  become  vested  with  said 
legacy,"  are  clearly  but  the  expression  of  the  testator's  under- 
standing and  intention,  that  the  legacy  should  not  vest  abso- 
lutely until  the  legatee  should  have  attained  the  age  of 
twenty-one  years.  But  these  words,  wiiatever  signification 
be  imputed  to  them,  are  of  no  importance.  The  legacy 
vested  at  the  death  of  the  testator.  The  legatee  is  still  alive, 
and  therefore  the  contingency  of  his  death,  before  the  vesting 
of  the  legacy,  is  past.  If  they  refer  to  the  absolute  inde- 
feasible vesting  of  the  legacy,  they  are  redundant  merely. 

The  gifts  to  All  Saints  Church  are  annuities  for  years. 
Such  is  the  form  of  the  bequests,  and  so  they  are  termed  by 
the  testator,  and  he  intended  that  they  should  be  paid  out  of 
the  income,  and  they  are  to  be  so  paid  accordingly. 

The  bequest  to  the  Newark  Orphan  Asylum  is  to  be  paid 
out  of  the  estate.     That  is  not  an  annuity,  but  a  bequest  of 
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a  sum  of  ruoney  to  be  paid  in  instalments,  running  through 
five  years. 

The  testator  intended  to  provide  for  the  payment  of  assess- 
ments for  municipal  improvements  ui)on  the  real  property,  in 
the  residuum  of  his  estate.  He  specifies  assessments,  in 
addition  to  and  distinct  from  taxes.  His  language  is,  "  taxes, 
repairs,  a&sessnients  and  insurance."  He  resided  m  the  city 
of  Newark,  where  most  of  his  real  property  was  located, 
and  was  familiar  with  its  charter,  and  with  the  burdens  to 
which  tlie  real  estate  in  its  limits  w^as  liable.  Besides,  his 
language,  introductory  to  that  specification,  is  "  expenses  inci- 
dent to  said  estates,"  in  which  assessments  for  municipal 
improvements  are  fairly  included. 

In  a  recent  case  in  the  Coui't  of  Errors  and  Appeals  it  was 
held  that  a  provision  contained  in  a  society's  charter,  that 
their  property  should  not  be  "subject  to  taxes  or  assessments," 
should  not  be  understood  to  refer  exclusively  to  the  ordinary 
j)ublic  taxes,  but  to  include  local  assessments  for  municipal 
purposes.     Protestant  Foster  Home  Society  v.  City  of  Newark  * 

Under  the  head  of  repairs  should  be  included  new  roofing, 
new  plumbing,  and  wiiatever  is  reasonably  necessary  to  keep 
up  the  house. 

Grading  and  flagging  the  sidewalks,  and  grading  and 
paving  the  streets  in  front  of  the  premises,  and  fencing  tlie 
lots,  all  these,  though  they  are  improvements  of  a  permanent 
character,  and  go  to  the  benefit  of  the  estate  and  of  those  in 
remainder,  are  expenses  incident  to  the  real  estate,  and  are 
included  in  the  direction  to  pay  the  expenses  incident  to  the 
estates,  out  of  the  rents,  issues,  income  and  profits  thereof. 

Additions  to  the  houses,  and  adaptations  of  premises  to 
new  uses  are  not  fairly  within  the  direction,  and  should  be 
paid  for  out  of  the  estate  and  not  out  of  the  income. 

In  the  direction  in  the  seventeenth  section,  to  pay  one- 
third  of  the  net  rents,  issues,  income  and  profits  to  the  testa- 
tor's daughter,  Susan  E.  Milnor,  during  her  natural  life,  and 
after  her  death  to  her  children,  until  the  majority  of  the 

*7  Vr.  478. 
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youngest,  the  language  of  the  will  is  "  to  her  children  or  the 
legally  constituted  guardian  of  said  children,  or  to  any  of  such 
as  shall,  at  that  time,  be  minors." 

It  appears  to  me  that  the  testator  meant  to  direct  that  pay- 
ment be  made  to  the  children  or  their  legally  constituted 
guardian,  or  the  legally  constituted  guardian  of  any  of  such 
as  shall  be  minors.  And  this  applies  to  the  like  language 
subsequently  used  in  the  same  section,  in  the  direction  to  pay 
one-third  to  his  dauorhter  Eleanor  during  her  life,  and  after 
her  death  to  her  children  until  the  majority  of  the  youngest. 

The  will  gives  the  remaining  third  to  the  testator's  grand- 
children, Mary  Henrietta  Smith  and  William  C.  Smith,  each 
to  have  equal  parts  thereof,  during  their  respective  natural 
lives,  and  provides  that,  "  in  case  of  the  death  of  either  of 
them  without  issue  surviving,  then  the  survivor  of  them 
to  have  the  income  of  the  whole  of  said  one-third  part  during 
his  or  her  natural  life."  William  died  in  the  testator's  life- 
time, and  before  the  making  of  the  codicil,  and  without 
issue,  leaving  Mary  Henrietta  surviving.  The  testator  makes 
no  reference  in  the  codicil  to  the  fact  of  William's  death, 
nor  does  he  make  any  provision  in  regard  to  William's  share 
of  this  third. 

The  making  of  the  codicil  was  a  republication  of  the  will. 
The  former  expressly  confirms  the  latter,  except  as  altered 
thereby. 

I  think  there  can  be  no  doubt  that,  although  William 
died  in  the  testator's  lifetime,  there  was  no  lapse,  but  the 
entire  third  goes  to  his  sister,  Mary  Henrietta,  who  takes 
William's  share,  as  survivor,  under  this  provision  of  the  will. 
There  can  be  no  doubt  of  the  testator's  intention.  He  meant 
that  these  two  grandchildren  should  have  the  benefit  of  the 
third  of  the  income  of  the  residue,  in  their  deceased  mother's 
stead.  And  it  is  very  evident  that  he  intended,  that  in  case 
of  the  death  of  either  of  them  at  any  time,  the  other  should 
have  the  whole.  On  adjudged  cases  and  well  settled  prin- 
ciple, such  is  the  construction.      Willing  v.  Baine,  3  P.  W. 
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113;  Smith  v.  Pybus,  9  Ves.  566;  Noi-ris  v.  Be  yea,  13  N.  Y. 
273;  T((yIor  v.  Wendell,  4  Bradf.  Sur.  B.  324;  2  RecJf.  cm 
Wills  597;   Roper  on  Legacies  489;    Ward  on  Legacies  182. 

It  appears  tliat  it  would  be  greatly  to  tlie  interest  of  the 
estate  that  certain  portions  of  the  real  property  should  be 
sold.  These  portions  are  of  two  classes:  one  wholly  un- 
productive and  very  burdensome  to  the  estate  by  reason  of 
very  heavy  assessments  for  municipal  improvements;  the 
other,  from  its  character,  being  wooden  tenement  houses 
in  different  parts  of  Newark,  constantly  requiring  repairs  and 
of  uncertain  income,  and  expensive  in  collection,  altogether 
undesirable  and  unprofitable  as  an  investment  to  be  managed 
by  trustees,  especially  during  a  long  period  of  time.  The 
objectionable  character  of  these  two  classes  of  property  is 
shown  by  the  fact  that  out  of  a  gross  income  of  ^54,244.74 
from  the  residuary  estate  for  the  year  1871,  $27,193.03  were 
expended  for  repairs,  taxes,  assessments,  &c.,  in  that  year, 
leaving  a  balance  of  net  income  of  only  $27,051.71,  one-half 
of  the  gross  income  being  C(msumed  in  incidental  expenses. 
And  for  the  next  year,  1872,  out  of  a  gross  income  of 
§63,198.92,  for  like  expenses  $25,881.29  were  required, 
leaving  a  balance  of  $37,317.63. 

Tiie  testator,  by  the  fifteenth  section  of  the  will,  directed 
his  executors  and  trustees,  after  payment  of  his  debts,  to  set 
apart  so  much  of  his  real  and  personal  estate  as  should  re- 
main, and  as  should  be  sufficient  to  constitute  a  fund,  the  in- 
come of  which  sliould  be  appropriated  to  the  payment  of  the 
annuities ;  the  balance  of  the  personal  estate,  if  any,  then  to 
be  applied  to  the  payment  of  the  specific  legacies;  and  in  case 
the  balance  of  personal  estate  should  be  insuflScienI  to  pay 
the  legacies,  he  devised  to  his  executors  and  trustees,  in  trust, 
so  much  of  his  real  estate  as  might  be  necessary  for  that  pur- 
pose, and  ordered  and  directed  them  to  sell  and  convey  it  for 
that  purpose,  excepting  the  parts  of  his  real  estate  specifically 
devised.  The  balance  of  personal  estate  has  proved  ample 
for  the  payment  of  those  legacies. 

By  the  nineteenth  section,  he  authorizes  and  empowers  his 
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executors  and  trustees,  and  the  survivors  and  survivor  of 
tliem,  to  sell  and  convey  any  part  of  his  real  estate,  (except 
such  parts  as  he  has  expressed  a  Avish  to  have  reserved  from 
present  sale,)  for  the  purpose  of  raising  money,  if  necessary, 
to  pay  the  legacies  and  annuities,  or  any  part  thereof,  if  it 
sliould  be  thouglit  advisable  so  to  do,  in  preference  to  raising 
money  by  a  disposal  of  personal  securities,  considered  safe 
investments  for  the  general  purposes  of  his  estate.  Tiie 
contingency  here  contemplated  has  not  arisen,  and  will  not 
arise,  for  the  reason  before  given  in  the  same  connection.  By 
the  same  section,  he  confers  the  power  of  sale  with  regard  to 
the  whole  of  his  real  estate,  except  his  homestead  at  Middle- 
town,  if  it  shall  be  deemed  necessary  in  order  to  make  a 
final  settlement  and  distribution  of  his  estate  among  those  to 
be  finally  benefited  thereby.  This  power  is  referred  to  the 
final  distribution  of  his  estate,  and  is  confined  thereto. 

By  the  twentieth  section,  he  directs  that  his  estate,  so  far 
as  practicable,  may  be  settled  up  and  funded  within  five 
years  from  his  decease.  To  fund  is  ordinarily  understood, 
in  such  a  connection,  to  signify  to  capitalize  with  a  view  to 
the  production  of  interest. 

I  think  the  testator  contemplated  a  sale  of  at  least  part  of 
his  real  estate  under  this  direction.  In  the  very  next, 
the  twenty-first  section  of  the  will,  he  says:  "Wlien  it 
becomes  necessary,  or  shall  be  deemed  expedient  by  my  execu- 
tors and  trustees,  to  dispose  of  real  or  personal  estate,  I 
advise  and  direct  that  the  following  (specifying  certain  real 
estate  and  securities)  shall  be  first  sold."  If  it  be  conceded 
that  the  occasions,  whether  of  necessity  or  expediency,  here 
alluded  to,  are  to  be  controlled  by  the  preceding  directions 
and  limitations  of  the  will  in  connection  with  the  grant  of 
power  to  sell,  contained  in  the  fifteenth,  nineteenth,  and 
twenty-first  sections,  the  power  of  sale  as  to  this  property 
directed  to  be  first  sold  is  given  by  the  codicil,  which,  in  its 
seventh  section,  speaks  on  the  subject  as  follows:  "In  the 
twenty-first  section  of  my  said  will,  I  have  designated  certain 
portions  of  my  real  and  personal  estate  to  be  first  sold;  ray 
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will  atid  wish  now  is,  that  ray  said  executors  and  trustees 
shall  exercise  a  sound  discretion  as  to  the  propriety  of  selling 
real  estate  and  stocks,  upon  conference  with  parties  disinter- 
ested therein,  and  advise  that  no  sales  thereof  be  made  unless 
the  exigencies  of  my  estate  shall  require  it  to  make  pro- 
vision for  the  legacies  in  said  will  bequeathed."  This  is  not 
a  mere  repetition  of  his  direction  contained  in  the  twenty- 
first  section  of  the  will.  It  is  more.  Referring  to  that 
direction,  he  indicates  a  change  of  intention — "  my  will  and 
wish  now  is;"  and  commits  it  to  the  sound  discretion  of  his 
executors  and  trustees  to  sell  the  designated  real  estate  and 
stocks,  upon  conference  with  disinterested  parties,  (of  course 
as  to  the  expediency  of  disposing  of  the  property,)  and  ad- 
vises (merely)  against  sale  unless  the  exigencies  of  the  estate 
require  it  for  the  payment  of  the  legacies. 

It  appears  to  me,  from  this  section  of  the  codicil,  to  have 
been  clearly  his  intention  to  clothe  his  executors  and  trustees 
with  discretionary  power  to  sell  the  property  designated  in 
the  twenty-first  section  of  the  will  as  to  be  first  sold,  and  they 
are  at  liberty  to  sell  the  property  accordingly. 

The  power  given  in  the  nineteenth  section  of  the  will,  to 
change  the  investments  of  the  personal  estate  from  time  to 
time,  in  such  manner  as  may  be  thought  most  advantageous 
for  the  estate,  should  be  exercised  in  regard  to  all  unproduc- 
tive or  depreciating  securities,  and  it  is  the  duty  of  the 
executors  and  trustees  to  dispose  of  the  stock  of  the  Stephens 
and  Condit  Transportation  Company,  which  is  constantly 
depreciating  and  wholly  unproductive,  at  less  than  par,  if  the 
interest  of  the  estate,  in  their  judgment,  demaiuls. 

There  appears  to  be  no  good  reason  why  the  income  which, 
in  the  fifth  section  of  the  codicil,  the  testator  directs  to  be 
paid  half-yearly,  should  not,  under  the  present  circumstances, 
be  paid  in  quarter-yearly  payments.     It  will  be  so  ordered. 
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Shotwell  vs.  Shotwell. 

1.  Where  it  appears  that  a  mortgage  has  been  taken,  will  full  notice  of 
a  valid  conveyance  good  against  tlie  mortgage,  but  by  reason  of  the  regis- 
tering or  recording  of  the  mortgage  before  the  recording  of  the  deed  the 
former  seems  to  be  entitled  to  priority  over  the  latter,  and  to  subject  the 
latter  to  it,  equity  will  relieve  the  land  owner  from  the  cloud  wliich  tlie 
mortgage  puts  upon  his  title.  But  the  fact  of  notice  must  be  clearly 
proved. 

2.  Equity  will  not  declare  a  sealed  instrument  void,  merely  for  want  of 
consideration,  nor  will  it  permit  the  consideration  to  be  inquired  into  with 
a  view  to  setting  aside  the  instrument  on  that  ground.  But  the  want  of 
consideration,  if  it  exists,  is  a  fact  proper  to  be  proved  in  connection  with 
and  as  part  of  tlie  evidence  of  alleged  fraud  or  misrepresentation. 

3.  Where  the  cancellation  of  an  instrament  is  sought  on  the  principle 
quia  timet,  the  complainant  must  show  a  title  to  the  relief  free  from  all 
reasonable  doubt,  and  it  must  also  appear  that  it  is  clearly  against  con- 
science that  the  instrument  should  be  permitted  to  remain  uncancelled. 

On  final  hearing,  on  pleadings  and  proofs. 

Mr.  A.  Ackerson,  for  complainant. 

Mr.  D.  B,  Harvey,  for  defendant. 

The  Chancellor. 

On  or  about,  the  20th  of  November,  1866,  Phebe  R.  Shot- 
well  executed  and  delivered  to  her  son,  Archibald  A.  Shotwell, 
her  bond,  dated  April  1st,  1862,  in  the  penal  sum  of  ^8000, 
and  conditioned  fur  the  j)ayineiit  by  her  to  him,  at  any  time 
during  her  natural  life,  of  the  sum  of  |4000,  with  interest  at 
six  per  cent,  per  annum,  and  at  the  same  time  executed  and 
delivered  to  him  her  mortgage  of  the  same  date,  on  two  lots 
<jf  land  in  Hackettstown  in  tlie  county  of  Warren,  to  secure 
the  payment  of  that  bond.  The  mortgage  was  duly  recorded 
on  the  21st  of  November,  1866. 

On  the  22d  of  July,   1865,  Mrs.  Shotwell  executed  and 
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delivered  to  her  daughter,  Fanny  Sliotwell,  a  deed  of  con- 
veyance in  fee  simple  for  one  of  tliose  lots.  This  deed  was 
not  recorded  until  the  16th  of  July,  1867.  Fanny  Shotwell 
conveyed  that  lot  in  fee  simple  to  her  brother,  the  com- 
plainant, by  her  deed  dated  January  7tb,  1868.  The  con- 
sideration expre&sed  in  the  first  deed  was  -$500 ;  in  the  last, 
$1000. 

On  the  9th  of  September,  1872 — nearly  six  years  after  the 
delivery  of  che  mortgage — the  complainant  filed  his  bill  in 
this  court,  praying  that  the  defendant  might  be  decreed  to 
<'aucel  the  mortgage  of  record,  or  to  deliver  it  up  to  the  com- 
})lainant  to  that  end,  or  that  it  might  be  declared  to  be  fraud- 
ulent and  void,  and  of  no  effect  as  against  the  land  conveyed 
to  the  complainant. 

This  relief  is  sougiit  on  the  ground  that  the  mortgage  was 
without  consideration ;  that  Mrs.  Shotwell  was  not  indebted 
to  the  deleudant;  that  she  did  not  knowingly  execute  the 
mortgage,  but  it  was  obtained  by  fraud  and  false  representa- 
tions, and  threats  of  personal  violence,  made  by  him  to  her; 
and  tliat  when  the  mortgage  was  executed,  the  defendant 
knew  vf  tlie  existence  of  the  deed  to  Fanny,  which  was  then 
unrecorded. 

Tiie  defendant  in  his  answer  alleges  that  the  deed  to 
Fanny  was  wholly  voluntary;  that  the  complainant  had  full 
knowledge  that  it  was  merely  voluntary,  long  before  he  took 
his  conveyance  from  Fanny,  and  that  the  defendant  had  no 
notice  of  the  existence  of  that  deed  when  he  took  his  mort- 
gage ;  that  the  complainant's  deed  was  also  merely  voluntary ; 
that  before  and  about  the  time  when  the  mortgage  was  execu- 
ted, the  defendant  and  his  mother  examined  and  settled  their 
demands  against  each  other,  and  they  then  foimd  that  there 
was  due  from  her  to  him,  on  the  date  of  the  mortgage,  April 
1st,  1862,  the  sum  of  $4000;  that  she  then  acknowledged 
her  indebtedness  to  him  in  that  amount,  with  interest  from 
the  last  mentioned  date,  and  to  secure  it  to  him  executed  and 
delivered  the  bond  and  mortgage  to  him;  that  the  mortgage 
was  executed  and  acknowledged  by  her  before  a  commissioner. 
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and  that  on  the  delivery  of  the  bond  and  mortgage  to  hi  in 
by  her,  he  handed  over  to  her  the  notes,  accounts,  and 
demands  which  he  Iield  against  her,  which  had  entered  into 
the  settlement.  He  claims  that  there  is  due  to  him  on  the 
bond  and  mortgage  all  the  principal,  with  interest  from  the 
20th  of  November,  1866.  He  denies  explicitly  the  charge 
that  she  did  not,  when  she  executed  the  mortgage,  know  its 
character,  and  states  that  she  did  know  it,  and  that  she  and 
the  commissioner  fully  and  freely  conversed  together  in  refer- 
ence to  it  in  the  absence  of  the  defendant,  and  that  she  delib- 
erately gave  him  the  mortgage,  knowingly  and  understand- 
ingly.  He  denies  that  its  execution  was  procured  by  fraud, 
false  representation,  or  threats  of  violence,  and  says,  that  on 
the  contrary  it  was  obtained  in  good  faith,  and  that  there  was 
not  any,  the  least  fraud,  false  representation,  threats,  or  com- 
pulsion used  in  any  way  whatever,  and  that  she  executed  it  as 
her  voluntary  act  and  deed,  and  for  the  uses  and  purposes 
therein  expressed,  and  that  she  received  full  and  ample  con- 
sideration for  it. 

The  principle  on  which  relief  is  given  in  cases  like  the 
present,  is  well  enunciated  in  Martin  v.  Graves^  5  Allen  601. 
"  Whenever  a  deed  or  other  instrument  exists,  which  may  be 
vexationsly  or  injuriously  used  against  a  party  after  the  evi- 
dence to  impeach  or  invalidate  it  is  lost,  or  which  may  throw 
a  cloud  or  suspicion  over  his  title  or  interest,  and  he  cannot 
immediately  protect  or  maintain  his  right  by  any  course  of 
proceedings  at  law,  a  court  of  equity  will  afford  relief  by 
directing  the  instrument  to  be  delivered  up  and  canceled,  or 
by  making  any  other  decree  which  justice  and  the  rights  of  the 
parties  may  require."  The  complainant  alleges  that  the  defend- 
ant's mortgage  was  taken  with  full  notice  of  the  existence  of 
the  previous  conveyance,  by  deed  then  unrecorded,  of  part  of 
the  mortgaged  premises,  by  the  mortgagor  to  the  grantor  of 
the  complainant.  He  asks,  on  this  and  other  grounds,  that  it 
may  be  declared  to  be  of  no  effect  as  against  his  property. 
Where  it  clearly  appears  that  a  mortgage  has  been  taken 
with  full  notice  of  a  valid  conveyance,  good  against  the  mort- 
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gage,  but  by  reason  of  the  registering  or  recording  of  the  mort- 
gage before  the  recording  of  the  deed,  the  former  seems  to  be 
entitled  to  priority  over  the  latter,  and  to  subject  the  latter 
to  it,  equity  will  relieve  the  land  owner  from  the  cloud  which 
the  mortgage  thus  puts  upon  his  title.  He  cannot  obtain 
relief  by  proceedings  at  law,  and  he  ought  not  to  be  required 
to  wait  the  pleasure  of  the  mortgagee  for  a  litigation  by 
which  the  rights  of  the  parties  may  be  determined.  Besides, 
where  the  proof  vital  to  his  protection  rests  in  the  know- 
ledge and  recollection  of  witnesses,  the  refusal  of  the  mort- 
gage holder  to  resort  to  the  courts  for  enforcement  of  the 
lien  he  claims  may,  through  the  death  or  removal  of  those 
witnesses,  render  the  land  owner  powerless  for  his  defence. 
But  while  equity  will  entertain  a  bill  quia  timet  with  this 
aspect,  it  will  require  clear  proof  of  the  fact  of  notice  as  a 
prerequisite  to  granting  the  relief,  and  it  will  also  require 
that  the  title  to  the  relief  be  free  from  all  reasonable  doubt. 
In  the  case  before  me,  the  allegation  of  notice  depends  for 
proof  on  the  testimony  of  the  witnesses,  Mrs.  Bellis  and 
Dr.  Crane  and  the  complainant.  The  defendant  absolutely 
and  explicitly  denies  it.  The  mortgagor,  Mrs.  Shotwell, 
does  not  testify  that  the  defendant  had  notice.  All  she  says 
on  the  subject  is,  that  he  had  no  notice  from  her.  Mrs. 
Bellis  testifies,  that  about  Thanksgiving,  1866,  tiie  defendant 
told  her  that  "Fanny  had  a  deed  for  the  property,  and  he 
would  fix  it  all  right."  She  adds,  that  nothing  was  said 
about  a  mortgage.  She  says  she  cannot  say  whether  it  was 
the  last  of  the  fall  or  the  first  of  the  winter.  The  mortgage 
was  taken  on  the  20th  of  November,  1866.  It  is  obvious 
that  this  evidence  is  of  no  importance  on  the  question  of 
notice.  Dr.  Crane  testifies,  that  he  had  a  conversation  with 
the  defendant  after  the  deed  was  executed,  as  the  conversation 
led  him  to  infer;  that  there  was  not  much  said;  that  the 
imjjort  was,  that  what  the  defendant  was  going  to  get  would 
thwart  Faimy  in  her  operations.  The  witness  adds,  that  it 
was  by  getting  something  from  Mrs.  Shotwell  to  counter- 
balance what  Fanny  had.  He  cannot  fix  the  date  of  tiiis 
Vol.  IX.  2  b 
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conversation.  He  thinks  it  must  have  been  very  soon  after 
tlie  deed  was  made,  but  cannot  say  how  long,  for  (he  says) 
these  things  were  all  done  on  the  sly.  The  defendant  denies 
this  conversation  as  related  by  the  witness,  but  says  the  latter 
taked  to  him  about  Fanny's  having  a  deed  for  the  property, 
and  says  he  had  the  mortgage  some  time  before  this  conver- 
sation. Giving  full  weight  to  Dr.  Crane's  testimony  on  this 
head,  it  cannot  be  accepted  as  proof  of  notice.  It  is  vague 
and  indeterminate.  He  is  unable  to  give  the  language  of 
the  defendant,  and  can  only  give  what  lie  says  is  its  import. 
In  the  conversation,  the  defendant  may  have  had  reference  to 
the  mortgage,  and,  on  the  other  hand,  he  may  not.  Besides, 
the  value  of  his  impressions  is  impaired  by  the  fact,  that 
more  than  six  years  had  elapsed  between  the  time  of  the 
conversation  and  the  time  when  the  witness  testified  in  this 
cause.  The  complainant  swears  to  a  conversation  which  he 
says  took  place  between  him  and  the  defendant  at  Woodside, 
(now  part  of  Newark,)  some  time  in  the  fall  of  1865,  or 
winter  of  1866,  on  tlie  occasion  of  the  defendant's  visit  there 
on  his  retnrn  from  the  west,  in  which  the  defendant  spoke 
of  the  deed  to  Fanny,  and  proposed  to  tlie  complainant  that 
they  should  join  in  circumventing  her,  and  suggested  in  that 
connection,  that  there  was  a  debt  of  $800,  of  long  standing, 
■due  to  the  complainant  from  their  mother.  He  adds,  that  on 
his  declining  to  join  the  defendant,  the  latter  said  that  he 
would  make  his  mother  give  him  a  mortgage  on  that  prop- 
erty, and  have  it  recorded,  and  as  Fanny's  deed  was  not 
j'ecorded,  she  would  thus  be  thwarted  in  her  design  of  obtain- 
ing their  mother's  property  to  the  exclusion  of  the  complain- 
ant and  defendant.  In  the  first  place,  the  defendant  denies 
that  he  had  this  or  any  such  conversation  with  the  complain- 
ant, and  in  the  next  place,  the  complainant,  who  admits  that 
his  memory  is  fickle  as  to  dates,  subsequently  corrects  his 
statement  as  to  time,  by  fixing  it  in  the  fall  of  1866  or 
winter  of  1867,  instead  of  the  fall  of  1865  or  winter  of  1866. 
He  says  it  was  on  the  return  of  the  defendant  from  the  west, 
but  the  latter  swears  that  it  was  not  till  the  fall  of  1867  he 
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returned  from  tlie  west  and  visited  the  complainant's  house 
at  Woodside,  and  no  effort  is  made  to  contradict  him  in  this 
respect.  Opposed  to  this  evidence,  is  the  defendant's  answer 
and  his  testimony.  The  former  cannot  be  overcome  by  the 
testimony  of  the  complainant  alone,  and  I  do  not  find  corrob- 
oration of  the  complainant's  testimony  in  that  of  Mrs.  Bel  lis 
or  Dr.  Crane.  The  evidence  on  the  subject  of  notice  is  not  suffi- 
cient to  justify  a  decree  against  the  defendant  on  that  ground. 
It  is  pretty  apparent  from  the  testimony  in  the  cause,  that 
the  title  which  Fanny  had  was  obtained  without  consideration, 
by  voluntary  deed,  (the  property  is  sworn  to  be  worth  $6000, 
and  the  consideration  in  the  deed  to  her  is  only  $500,)  and 
it  seems  quite  clear  also,  that  whether  the  conveyance  to  her 
was  voluntary  or  for  consideration,  the  complainant's  title  is 
in  effect  an  extinguishment  of  hers  as  against  the  mortgage, 
for  the  complainant  appears  to  be  the  owner  of  Fanny's  title, 
only  as  trustee  for  his  mother,  the  mortgagor.  In  reply  to 
the  question,  whether  his  mother  had  not  requested  iiim  to 
get  back  the  property,  he  said  :  "  I  cannot  answer  the  ques- 
tion in  that  way  ;  I  can  only  do  so  by  explaining  the  conver- 
sation between  us.  Mother  came  to  me  and  told  me  that 
defendant  (she  was  crying  at  the  time,  and  much  affected,) 
had  just  arrived  from  the  west,  and  threatened  to  foreclose 
his  mortgage,  and  she  wanted  to  know  what  she  had  best  do 
about  it.  It  was  the  first  I  knew  he  had  a  mortgage.  I  told 
her  of  the  conversation  between  the  defendant  and  myself  at 
Woodside,  and  that  I  did  not  think  he  would  foreclose  the 
mortgage,  but  only  obtained  it  of  her  to  keep  Fanny  from 
having  all  her  property,  and  that  I  would  see  him,  but  first 
I  would  see  Fanny,  and  buy  the  property  of  her  rather  than 
go  to  law  with  her,  if  she  resisted.  I  then  sought  legal 
advice  as  to  what  I  had  better  do  in  the  case  to  approach 
Fanny.  I  then  saw  Fanny  and  bought  the  property  of  her 
as  I  would  of  a  stranger.  I  did  it  for  myself,  my  mother, 
and  my  sisters."  His  sisters  appear  to  be  the  witnesses,  Mrs. 
Bellis,  Fanny,  and  the  wife  of  Dr.  Crane.  When  he  was 
asked  whether  his  mother  did  not  directly  or  indirectly  fur- 
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nish  him  the  money  to  buy  the  property  from  Fanny,  he 
refused  to  answer  the  question.  He  claims  to  have  paid 
Fanny  $1000  for  tlie  property.  As  before  remarked,  it 
is  sworn  to  be  of  the  value  of  $6000.  The  conclusion  is 
quite  obvious  that  the  complainant  cannot  be  regarded  as  the 
true  owner  of  the  property,  and  that  whatever  title  he  has  is 
held  in  trust  for  his  mother.  It  is  worthy  of  remark,  that 
the  alleged  purchase  of  tlie  property  by  the  complaiijaut 
from  Fanny  was  made,  according  to  his  testimony,  because  he 
preferred  that  course  to  "  going  to  law  with  her  if  she  resisted  " 
the  attempt  to  save  the  property  for  Mrs.  Shotwell.  If 
Fanny  was  the  bona  fide  owner  of  the  property  it  is  difficult 
to  understand  what  ground  there  was  for  legal  proceedings 
against  her  in  connection  with  that  effort ;  and  again,  if  she 
was  indeed  the  true  owner  by  valid  conveyance,  it  was  she 
and  not  her  mother  who  was  interested  in  resisting  the  defend- 
ant's claim  under  his  mortgage.  The  testimony  of  the  com- 
plainant above  quoted,  induces  the  belief  that  not  only  was 
the  deed  to  Fanny  entirely  voluntary,  but  surreptitious,  and 
that  it  was  so  understood  by  the  complainant,  whose  purchase 
of  her  apparent  title  was  made  for  his  mother,  wMth  the  lat- 
ter's  money  and  for  her  benefit,  with  a  view  to  and  for  the  pur- 
pose of  this  litigation.  Several  witnesses  testify  that  after  this 
suit  was  brought  the  complainant  declared  that  he  was  his 
mother's  agent  in  it,  and  offered  that  if  defendant  would  can- 
cel his  mortgage  he  would  convey  the  property  to  their  mother. 
The  defendant  swears  that  the  complainant  told  him  he  had 
given  Fanny  $900  for  the  property  and  had  got  the  money 
from  his  mother;  and  the  complainant  does  not  deny  this 
statement.  If  the  conclusion  just  indicated  is  correct,  then 
the  title  of  Fanny,  so  far  as  the  defendant  is  concerned,  is 
extinguished,  for  it  is  held  in  trust  for  the  mortgagor,  who 
cannot  set  it  up  against  her  mortgagee. 

The  bill  states  that  the  mortgage  was  wholly  without  con- 
sideration, and  was  obtained  by  fraud,  false  representations, 
and  threats  of  personal  violence.  There  is  no  attempt  to 
prove  any  of  these  charges,  except  as  the  complainant  claims 
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that  proof  of  want  of  consideration  sustains  the  charge  of 
fraud.  Whether  the  mortgage  was  given  without  considera- 
tion or  not  is  of  no  importance  in  this  suit,  except  in  that 
connection.  It  is  a  sealed  instrument,  and  this  court  would 
not  declare  it  void  merely  for  want  of  consideration,  nor  will 
it  permit  the  consideration  to  be  inquired  into  with  a  view  to 
setting  aside  the  instrument  on  that  ground,  though  it  would 
for  the  purpose  of  ascertaining  what  is  due  upon  it.  Farnuvt 
V.  Burnett,  B  0.  E.  Green  87,  89.  The  want  of  consideration, 
if  it  existed,  is  a  fact  proper  to  be  proved  in  connection  with 
and  as  part  of  the  evidence  of  fraud  or  misrepresentation. 
But  the  proof  does  not  sustain  the  allegation. 

The  responsive  denials  and  statements  of  the  answer  on 
the  subject  are  not  overcome.  They  are  repeated  by  the 
defendant  in  his  testimony.  His  statement  in  his  answer  and 
in  his  testimony,  that  there  was  a  settlement  between  him  and 
his  mother  about  the  time  of  giving  the  mortgage  is  corrob- 
orated by  her,  as  is  his  statement  that  the  evidences  of  debt 
which  he  held  against  Ikm',  and  which  were  taken  into  account 
between  them  in  that  settlement,  were  delivered  over  to  her. 
She  admits  that  she  destroyed  them.  She  was  sworn  for  the 
complainant,  and  on  cross-examination  admitted  that  she  and 
the  defendant  talked  about  her  giving  the  mortgage  a  dozen 
times  during  a  period  of  two  months  before  it  was  executed. 
Though  she  denies  that  she  was  indebted  to  him  at  that  time, 
yet  her  testimony  is  of  so  contradictory  and  untrustworthy  a 
character  that  but  little  if  any  weight  can  be  given  to  her 
denial.  The  theory  of  the  complainant  is  that  the  defendant 
then  was  and  always  had  been  his  mother's  debtor.  But  this 
theory  is  exploded  by  the  fact  that  it  appears  that  she  had, 
without  his  knowledge  or  authority,  about  April,  1866,  col- 
lected $800  of  his  money  on  a  mortgage,  which  he,  when  he 
had  gone  out  west,  had  left  among  his  papers  In  her  house. 
He  says  she  has  never  yet  accounted  for  it;  that,  though  this 
money  was  received  by  her  before  the  settlement,  he  knew 
nothing  about  it  when  the  settlement  was  made,  and  it  was 
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therefore  not  taken  into  account  then.  She  first  denies  and 
afterwards  admits  that  she  received  this  money,  and  it  appears 
that  she  receipted  for  it  in  liis  name  on  the  mortgage,  which 
was  made  to  him.  She  admits  that  the  money  was  his,  and 
alleges  that  she  paid  it  over  to  him,  but  lamentably  fails  in 
stating  how  she  paid  it.  She  says  she  paid  it  by  "giving 
back"  to  him  a  certain  wood  lot  belonging  to  him,  the  title  to 
which  she  held.  It  is  difficult  to  see  how  such  a  transaction 
could  be  regarded  as  payment.  Besides,  it  appears  that  part 
of  the  consideration  of  this  very  mortgage  was  the  wood  lot 
referred  to,  which  he  had  sold  and  conveyed  to  the  mortgagor. 
She  alleges  also  that  she  also  gave  him  for  the  $800  an 
assignment  of  a  certain  obligation  for  $1200  against  one 
Aaron  Mitchell,  but  it  appears  clearly  from  the  testimony 
that  this  was  his  own  property,  and  although  it  was  taken 
in  her  name,  it  was  part  of  the  consideration  of  a  sale  of  land 
belonging  to  him  and  sold  by  him,  of  which  she  held  the 
title,  and  that  she  admitted,  when  that  obligation  (it  consisted 
of  a  bond  and  mortgage)  was  made,  that  it  was  the  property 
of  the  defendant. 

The  statement  in  the  bill  as  to  her  ignorance  of  the  charac- 
ter of  the  mortgage  she  gave  to  the  defendant  is  not  sustained 
even  by  her  testimony,  and  is  disproved  by  the  testimony  of 
the  commissioner. 

My  consideration  of  the  evidence  in  this  case  leads  me  to 
the  conclusion  that  the  mortgage  was  given  voluntarily,  and 
not  through  fraud,  false  representation,  or  any  duress;  that 
the  proof  would  not  justify  me  in  holding  that  the  defendant 
when  he  took  it  had  notice  of  Fanny's  deed ;  that  that  deed 
was  a  voluntary  deed,  without  consideration,  and  that  if  it 
were  otherwise,  and  the  defendant  had  notice  of  it,  the  title 
which  Fanny  held  is  now  held  by  the  complainant  in  trust 
for  his  mother,  who  is  the  real  complainant  in  this  suit. 

This  case  does  not  appear  to  me  to  be  that  of  a  bona  fide 
purchaser  seeking  to  remove  a  cloud  from  his  title,  but  seems 
rather  to  present  the  features  of  an  ill-sustained  effort  on  the 
part  of  a  mother  and  some  of  her  children,  to  rid  tlie  prop- 
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erty  of  the  former  of  an  enciunbraiice  which  they  insist  was 
wholly  voluntary,  put  by  her  upon  it  for  the  benefit  of  one 
of  her  sous.  Where  the  cancellation  of  an  instrument  is 
sought  on  the  principle  quia  timet,  the  complainant,  to  be 
successful,  must  show  a  title  to  the  relief  free  from  all  reason- 
able doubt,  and  it  must  also  appear  that  it  is  clearly  against 
conscience  that  the  instrument  should  be  permitted  to  remain 
uncanceled. 

The  bill  is  dismissed,  with  costs. 


Judge  and  others  vs.  Reese  and  Seqbaves. 

1.  A  deed  absolute  in  terms,  but  intended  merely  as  a  security  for  a 
debt,  is  a  mortgage. 

2.  Bill  by  judgment  creditora,  who  were  the  purchasers  at  a  sheriff's 
sale  under  the  execution  issued  on  ,their  judgment,  of  their  debtor's  real 
estate,  for  a  release  of  tlie  property  from  a  former  grantee  of  tlie  debtor, 
on  the  ground  that  the  grantee's  deed  was  intended  as  a  mortgage  only, 
and  has  been  satisfied,  or  for  a  decree  to  such  effect : — Held,  the  creditors 
were  entitled  to  a  conveyance  of  so  much  of  the  property  as  had  not  been 
conveyed  to  bona  fide  purchasers,  upon  payment  of  any  balance  due  on  the 
mortgafire. 


On  final  hearing,  on  pleadings  and  proofs. 

Mr.  J.  F.  Dumont  and  Mr.  Shipman,  for  complainants. 

Mr.  Vanatta,  for  defendants. 

The  Chancellor. 

The  complainants  are  judgment  creditors  of  the  defendant, 
Charles  Segraves.  They  recovered  their  judgment  in  the 
Court  of  Common  Pleas  of  Warren  county,  February  27th, 
1858,  for  $826.53,  besides  costs.  The  judgment  debtor,  by 
deed  dated  January  14th,    1857,  conveyed  to  the  defendant 
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Thomas  Ree^e,  his  father-in-law,  the  premises  in  dispute  in 
this  cause,  a  tract  of  land  improved  for  a  cemetery  in  Phil- 
lipsburg  in  this  state,  and  known  as  the  Phillipsburg  Cem- 
etery. The  consideration  expressed  in  the  deed  is  $900. 
Amos  W.  Cramer,  on  the  8th  day  of  March,  1869,  recovered 
a  judgment  in  the  Circuit  Court  of  Warren  county,  against 
Segraves,  for  $277.75,  damages  and  costs.  Under  writs  of 
fieri  facias  de  bonis  et  terris,  issued  on  these  judgments,  the 
sheriff  of  Warren  county,  on  the  9th  of  April,  1864,  sold  the 
above-mentioned  property  to  the  complainants,  to  whom  he 
convoyed  it  by  deed  dated  April  16th,  1864.  The  complain- 
ants insist  that  the  deed  from  Segraves  to  Thomas  Reese, 
though  absolute  in  terms,  was  intended  as  a  mortgage  merely. 
They  claim  that  the  debt  has  been  paid  off  from  the  sales  of 
burial  places  on  the  premises,  and  that  they  are  entitled  to  a 
release  of  the  premises,  or  to  a  decree  that  the  instrument  is  a 
mortgage,  and  has  been  satisfied,  and  that  it  therefore  be  can- 
celed accordingly. 

That  there  was  a  debt  due  from  Segraves  to  his  father-in- 
law  when  the  deed  was  made,  sufficiently  appears.  On  the 
9th  of  January,  1857,  the  former  executed  to  the  latter  a 
bond  and  warrant  of  attorney  to  confess  judgment  thereon 
for  a  debt  of  $870.33.  This  sum  appears  to  have  been  com- 
posed of  the  following  items :  The  amount  due  on  a  pro- 
missory note  given  by  Segraves  to  Thomas  Reese,  dated 
September  3d,  1855,  and  payable  one  day  after  date,  for 
S201.82,  due  from  the  former  to  the  latter,  for  rent  and 
the  price  of  eighty  bushels  of  oats;  the  amount  due  on 
a  note  dated  February  28th,  1854,  payable  four  months 
after  date,  of  which  $100  had  been  paid,  given  by  Segraves 
to  Jacob  C.  Reese,  and  by  him  endorsed  to  Lewis  C.  Reese, 
and  taken  up  by  Thomas  Reese,  who  was  bound  as  security 
for  Segraves  for  its  payment;  the  amount  due  on  a  note 
given  by  Reuben  Tettamore,  Charles  Skillman,  Segraves, 
and  Thomas  Reese,  to  Elizabeth  Stryker,  November  9th, 
1855,  payable  on  the  1st  day  of  April,  1866,  for  $100,  with 
interest,    on    which    Thomas    Reese    claims    to    have    been 
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security  merely,  for  Segraves,  and  on  Segraves'  agreement  to 
indemnify  him,  which  note  Thomas  Reese  had  taken  up;  and 
$470.64,  rent  due  from  Segraves  to  Thomas  Reese  for  real 
estate  of  tiie  latter,  occupied  by  the  former.  That  Thomas 
Reese  was  desirous  of  securing  this  debt  is  manifest  from 
his  answer,  in  which  he  gives  as  his  reason  for  desiring  an 
arrangement  for  the  settlement  of  his  claims  against  Segraves, 
that  the  latter  had  become  careless  and  negligent  in  his  busi- 
ness. That  it  was  contemplated  that  Reese  would  proceed  to 
enforce  payment  under  the  bond  and  warrant,  is  also  evident 
from  the  answer.  It  appears,  too,  that  at  or  about  the  time 
of  making'  the  deed  to  Thomas  Reese,  Segraves  was  disposing 
of  all  his  property,  and  actually  did  dispose  of  it.  It  is  a 
fact,  also,  that  he  did  not,  from  inability  or  otherwise,  pay 
debts  of  considerable  amount  then  due  from  him  to  these 
complainants  and  others.  But  five  days  intervened  between 
the  execution  of  the  bond  and  warrant  of  attorney  and  the 
delivery  of  the  deed.  Segraves  and  his  father-in-law  lived 
in  the  same  house.  The  former  was  in  debt,  was  pursuing  a 
course  of  jjrodigality,  and  from  these  causes  was  in  pecuniary 
difficulty.  His  father-in-law  sought  to  save  his  claim  against 
him,  and  obtained  the  means  of  entering  judgment  against  him; 
and  that  he  intended  to  avail  himself  of  them  is  evident,  also, 
from  the  fact  that  the  affidavit  required  in  entering  up  judg- 
ment on  the  bond  and  warrant,  which  was  prepared  for  him 
by  his  son,  is  dated  on  the  same  day  as  those  instruments. 

The  judgment,  however,  was  not  entered.  Segraves  says 
his  father-in-law  proposed  to  him  that  he  should  give  him  a 
deed  for  the  property  to  secure  his  debt,  to  the  end  that  he 
might  hold  it  till  he  got  his  money  out  of  it;  his  father-in- 
law  suggesting  that  that  would  prevent  his  creditors  from 
getting  the  property  away  from  him.  The  deed  was  given, 
and  it  is  evident  that  at  the  time  it  was  executed  there  was 
presented  to  Thomas  Reese  for  his  signature,  an  instrument 
of  writing  which  Segraves  desired  that  he  should  execute. 
It  is,  in  form,  an  agreement  to  reconvey  the  premises  on  or 
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before  April  1st,  1861,  to  Segraves,  on  the  repayment  of 
$900  and  interest,  with  a  further  agreement,  that  ou  payment 
of  $450,  Segraves  might  enter  into  and  upon  the  premises, 
aud  take  tlie  rents,  issues,  and  profits  thereof,  to  his  own  use. 
The  testimony  satisfies  me  that  this  paper  was  so  presented 
for  signature  to  Tiiomas  Reese  when  the  deed  was  executed. 
His  own  testimony  establishes  this  fact.  Though  in  his 
answer  he  denies  that  any  aj)plication  was  ever  made  to  him 
by  Segraves  to  sign  such  an  agreement,  or  that  any  reference 
thereto  was  ever  made  by  Segraves  in  his  presence  and  hear- 
ing, he  admits  in  his  testimony,  that  he  found  a  paper  in 
the  deed  afterwards,  but  says  he  did  not  know  how  it  came 
there.  In  answer  to  the  question,  "  what  i)apers  did  you 
find  in  the  deed  afterwards,  that  you  say  you  did  not  know 
how  they  came  there?"  he  said:  "Why,  there  was  a  little 
paper  drawn  up,  of  agreement,  which  I  expect  he  wanted  tne 
to  sign  before  he  gave  me  the  deed."  In  answer  to  a  previ- 
ous question,  he  said:  "There  was  a  paper  there  for  me  to 
sign,  but  they  did  not  read  it  to  me."  And  he  had  said  in 
reply  to  an  interrogatory  before  that,  that  there  was  a  paper 
in  the  deed  when  it  was  handed  to  him  folded.  The  agree- 
ment referred  to  is  made  an  exhibit  on  the  part  of  the  com- 
plainants in  this  cause,  and  was  produced  on  notice  by  the 
defendant,  Thomas  Reese.  It  appears  to  have  been  made 
cotemporaneously  with  the  deed.  Tlie  consideration  in  the 
deed  was  filled  in  after  it  was  executed.  A  blank  had  been 
left  for  it.  A  like  blank  had  been  left  in  the  agreement. 
The  words  "nine  hundred"  in  each  were  evidently  written 
by  the  same  hand,  and  with  the  same  ink,  an  ink  different 
from  that  in  which  the  rest  of  those  instruments  was  written. 
It  is  clear  from  the  testimony  of  Thomas  Reese  that  the  deed 
was  part  of  the  transaction  in  which  the  bond  and  warrant 
were  given,  and  that  he  understood  there  was  an  expectation 
on  Segraves'  part  that  he  would  give  a  deed  of  defeasance, 
or  some  such  instrument.  Segraves  testifies  directly  that 
Thomas  Reese  was  uneasy  about  his  money  due  from  him  and 
advised  Segraves  to  secure  him ;  that  Segraves  told  him  he 
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had  nothing  to  do  it  with  but  this  property ;  that  they  talked 
about  his  taking  a  mortgage  on  it,  and  Reese  said  it  would 
not  answer,  on  account  of  giving  deeds  for  the  plots ;  that 
then  Reese  proposed  taking  a  deed  for  it,  and  promised  in 
that  case  to  take  his  pay  as  the  plots  were  sold,  and  to  recou- 
vey  the  property  when  he  should  have  been  paid,  and  sugges- 
ted that  the  rest  of  the  creditors  could  not,  under  that 
arrangement,  take  the  property  away  from  Segraves.  Se- 
graves says  he  then  gave  Reese  a  deed  of  the  property,  and 
the  latter  said  he  would  give  him  an  article  of  agreement  to 
show  that  it  was  all  right  and  that  he  would  do  as  he  prom- 
ised. William  Hayden,  who  was  employed  to  draw  the 
papers,  testifies  that  lie  prej3ared  the  deed  and  agreement  at 
Segraves'  request  and  took  them  to  the  house  where  they 
lived ;  that  he  there  read  both  in  the  presence  of  the  father 
Jacob  Reese,  since  deceased,  one  of  Thomas  Reese's  sons 
being  also  present ;  that  Thomas  Reese  said  in  reference  to 
signing  the  agreement,  that  he  would  like  to  wait  a  short 
time  to  have  the  papers  examined  to  see  that  everything  was 
all  right  before  he  signed  tiie  agreement.  He  adds,  one  of 
the  j)arty,  which  consisted  of  Thomas  Reese,  Charles  Segraves, 
and  Jacob  Reese,  asked  if  the  signing  of  the  agreement  at 
that  time  would  make  any  difference,  and  the  witness  told 
them  it  would  not.  He  says  he  left  the  papers  lying  on  the 
table,  and  he  thinks  Jacob  Reese  took  them  up  and  folded 
the  deed  and  agreement  together,  and  handed  them  to  his 
father.  According  to  Thomas  Reese's  testimony,  the  agree- 
ment was  folded  in  the  deed.  Hayden  says  that  a  few  days 
after  the  execution  of  the  deed  he  had  a  conversation  with 
Thomas  Reese  on  the  subject  of  the  agreement,  the  })urport 
of  which  was  that  he,  Reese,  thought  there  was  some  danger 
in  signing  the  agreement,  on  account  of  the  then  situation  of 
Segraves'  affairs,  his  iiealth,  <fec. ;  and,  speaking  in  reference  to 
the  life  Segraves  was  leading,  Reese  said  he  was  fearful  Segraves 
would  become  so  involved  and  would  run  through  this  prop- 
erty, that  there  won  Id  be  nothing  left  for  the  use  of  his  wife  and 
children ;  that  he  spoke  of  the  situation  in  which  Segraves' 
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wife  was  placed  at  that  time,  (she  was  an  invalid,)  and  the 
likelihood  of  her  continuing  so,  and  said,  so  long  as  the  prop- 
erty remained  so,  there  would  be  something  left  for  Segraves' 
wife's  and  children's  support,  and  his  too  ;  that  he,  (Reese,) 
(lid  not  want  to  derive  any  benefit  from  it  for  himself  or  his 
family,  all  he  wanted  was  his  own  money  out  of  it,  and  after- 
wards it  should  be  left  for  the  benefit  of  Charles'  wife  and 
children,  and  himself  too,  if  necessary.  The  statement  in 
the  answer  in  regard  to  the  agreement,  is  not  only  not  sus- 
tained, but  disproved.  The  answer  alleges  that  Segraves 
proposed  to  sell  to  Thomas  Reese  the  land  in  question  for 
what  it  was  reasonably  worth,  and  that  the  latter  being 
acquainted  with  the  property,  and  in  his  judgment  having 
concluded  that  it  was  worth  $900,  made  Segraves  an  offer  to 
purcliase  it  for  that  sum,  and  after  some  negotiations  on  the 
subject  that  price  was  finally  agreed  upon  between  them,  and 
the  premises  were  sold  to  Thomas  Reese  for  that  sum  accord- 
ingly. In  his  testimony  Thomas  Reese  says  that  Hayden 
and  Segraves  came  to  him  with  the  deed  already  signed  by 
Segraves'  wife ;  that  Segraves  set  no  price  on  the  property ; 
that  Hayden  went  to  work  as  he  presumed  to  take  the  ac- 
knowledgment, and  went  iuto  a  room  to  write,  and  after 
he  had  written  awhile  cried  out  that  there  was  no  considera- 
tion stated  in  the  deed,  and  stated  there  was  $200  dower  on  the 
property ;  that  then  he  told  Hayden  he  would  give  Segraves 
$900  for  the  property,  exclusive  of  the  dower,  and  that  then 
Segraves  said  it  did  not  "make  any  odds"  what  he  paid,  that 
he,  Segraves,  set  no  price  on  it  at  all.  He  says  he  "  did  not 
know  what  to  make  of  Segraves  at  the  time,"  and  he 
"thought  it  a  very  curious  way  for  a  man  to  do  business;" 
that  he  thought  Segraves  "acted  curious,"  and  he  "could  not 
understand  what  he,"  Segraves,  "  meant."  He  testifies  that 
he  had  no  conversation  with  Segraves  about  the  conveyance 
of  the  property  at  any  time  before  the  latter  and  Hayden 
came  with  the  deed  already  signed ;  that  it  was  altogether  a 
new  thing  to  him. 

This  statement  obviously  does  not  sustain  the  answer,  and 
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it  goes  very  far  to  show  that  the  transaction  was  by  no  moans 
sucli  as  Thomas  Reese  claims  it  to  have  been.  Tlie  price 
fixed,  according  to  the  answer,  was  $900 ;  according  to 
Thomas  Reese's  testimony,  it  was  $1100.  It  is  shown  by  a 
number  of  witnesses  that  the  property  was  worth  at  that  time 
from  $2000  to  $2500. 

The  character  of  the  property  was  such  as  to  render  it  very 
unlikely  that  sucii  a  sale,  at  such  a  price,  would  have  been 
made  by  Segraves,  if  his  circumstances  were  such  as  Thomas 
Reese  insists  they  were.  The  income  from  it  was  considera- 
ble. It  was  the  only  cemetery  in  Phillipsburg.  It  had  an 
increasing  value.  According  to  Reese,  Segraves  was  not 
embarrassed  by  debts  at  the  time  of  the  conveyance.  An 
effort  was  made  by  Thomas  Reese  to  show  that  the  complain- 
ant's allegations  on  that  head  are  unfounded  in  fact.  It 
seems  improbable,  that  if  Segraves'  pecuniary  condition  was 
as  Thomas  Reese  alleges,  he  would  have  been  willing  to  have 
sold  such  a  piece  of  property  in  such  a  way,  for  so  inadequate 
a  price.  In  this  connection,  it  may  be  remarked  that  the 
reason  which  Hayden  and  Segraves  allege  was  given  for  pre- 
ferring tlie  plan  of  conveying  the  property  to  Thomas  Reese 
by  deed  absolute  on  its  face,  to  that  of  giving  him  a  mort- 
gage, is  a  probable  one.  The  property  was  to  be  sold  in  small 
lots,  from  time  to  time,  as  purchasers  should  present  them- 
selves. A  mortgage  upon  the  property,  if  it  would  not 
prejudice  the  sale,  would  embarrass  the  conveyances.  This 
difficulty  would  be  avoided  by  the  plan  agreed  upon.  The 
testimony  of  Segraves  and  Hayden  in  regard  to  the  transac- 
tion is  strongly  corroborated,  and  that  of  Thomas  Reese, 
on  the  other  hand,  discredited,  by  the  conduct  of  Thomas 
Reese  in  reference  to  the  property  after  the  conveyance  to 
him.  He  permitted  Segraves  to  contiime  to  look  after  the 
property  as  he  had  done  before  the  conveyance.  Segraves 
appeared  to  take  and  to  have  the  same  interest  in  it  after- 
wards as  before.  Segraves  expended  money  in  improving  it 
in  various  ways.  He  exercised  rights  of  ownership  over  it, 
and,  at  least  up  to  1861,  Thomas  Reese  annually  accounted 
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with  him  for  the  proceeds  of  the  property,  whether  from 
the  sale  of  plots  or  graves,  or  hay  produced  on  the  part  of 
the  property  not  in  use  for  burial  purposes.  Segraves  alleges 
that  he  ceased  to  interest  himself  in  the  property,  only  after 
the  refusal  of  Thomas  Reese  to  reconvey  the  property  to 
him,  about  the  ye.tr  1862  or  1863.  This  action  on  the  part 
of  Reese  is  not  sufficiently  explained  by  the  allegation  that  he 
entertained  an  intention  of  giving  to  Segraves'  family  the 
benefit  of  the  property  after  he  had  been  paid  his  debt  from 
its  proceeds.  Nor  is  the  conduct  of  Segraves  in  the  matter 
accounted  for  by  the  supposition  that  his  interest  in  the  prem- 
ises, and  the  avails  of  them,  arose  from  his  desire  to  secure  the 
property,  after  payment  of  his  debt,  to  his  father-in-law,  for 
his  wife  and  children;  for  his  alleged  utter  disregard  of  his 
family,  and  his  obligations  to  them,  is  brought  prominently 
forward  in.  the  testimony  on  behalf  of  the  defendant  Reese. 

The  action  of  the  latter  in  obtaining,  on  the  8th  of  Octo- 
ber, 1863,  from  Peter  Lerch,  tlie  person  in  charge  of  the  cem- 
etery, the  book  in  which  the  account  of  the  sales  of  lots  and 
graves  had  been  kept  from  1857  to  that  time,  and  retaining  it 
in  his  possession  from  that  time  forward;  substituting  in  its 
place  another,  although  it  was  by  no  means  full ;  producing 
it  before  the  examiner  in  a  mutilated  condition,  the  leaves  on 
which  the  memoranda  and  figures,  "  cyphering  and  things," 
(as  Reese  terms  them,)  made  in  their  settlements,  having  been 
taken  out  while  the  book  was  so  in  Reese's  custody,  while  he 
professes  to  be  unable  to  account  for  the  removal  of  those 
leaves,  further  than  to  say  that  it  had  "  been  of  interest,  he 
supposes,  to  the  man  who  took  them  out,  or  else  he  would 
not  have  taken  them  oiit;"  the  erasure  of  the  last  credit 
made  by  him  on  the  bond,  under  date  of  March  19th,  1861, 
which  erasure,  though  tb.e  bond  has  been  kept  by  him,  he 
does  not  account  for,  further  than  to  den3'  that  he  himself 
made  it;  all  these  circumstances  tend  strongly  to  cast  discredit 
on  his  statements. 

The  testimony  of  Hayden  and  Segraves  is  further  corrobo- 
rated by  that  of  Peter  Lerch,  and  his  wife  and  daughter,  in 
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reference  to  the  statement  made  by  Thomas  Reese  when  he 
took  the  book  away.  When  he  asked  Peter  Lerch  for  it,  he 
said  he  wanted  it  to  settle  with  Segraves;  that  Segraves 
thought  he  wanted  to  cheat  hira,  and  he  wanted  to  settle  up 
svith  him ;  that  Segraves  was  making  a  great  fuss  about 
it,  and  thought  he  (Reese)  was  going  to  cheat  him;  that 
he  (Roese)  had  about  got  his  money  back,  and  tliat  he  would 
either  convey  the  property  to  Segraves  or  his  wife  again. 
Lerch  referred  him,  for  the  book,  to  his  wife.  To  her,  Reese 
said  he  wanted  the  book  to  make  a  final  settlement  with 
Segraves,  and  when  he  got  all  the  money  that  was  yet  to 
be  paid  on  the  book,  lie  would  have  his  dues,  and  then  Se- 
graves could  have  the  property  back  again ;  that  his  dues  were 
!$800 ;  that  Segraves  was  "  blowing  a  great  deal "  that  he 
wanted  to  cheat  him  out  of  the  cemetery,  but  he  did  not  want 
a  cent  more  than  his  own.  This  witness  says,  that  when 
Reese  and  Segraves  made  their  animal  settlements,  the  former 
would  say,  "  Now  you  have  paid  me  so  much,  and  you  owe 
me  so  much  more."  She  says  she  knew,  and  always  knew, 
from  the  time  of  their  first  settlement,  that  the  amount  due 
Reese  from  Segraves  was  $800.  Further,  the  fact  that  the 
bond  given  by  Segraves  to  Reese  was  held  as  a  valid  and  sub- 
sisting security  against  the  former,  from  the  time  of  the  con- 
veyance, is  of  itself  evidence  of  the  true  character  of  that 
conveyance.  The  answer  alleges  that  the  property  was  bought 
by  him  at  the  price  of  $900,  of  which  $700  were  to  be  cred- 
ited on  the  bond,  and  the  remainder  left  to  answer  the  claims 
of  dower. 

But  Thomas  Reese  testifies  that  ho  was  to  give  $900, 
exclusive  of  the  dower.  Wiiy  then  credit  on  the  bond  only 
$700?  The  bond,  according  to  his  testimony,  was  paid  by 
the  sale  of  the  property  to  him,  and  a  balance  left,  due 
Segraves.  He  says,  in  his  direct  examination,  "  I  told  him 
(Hayden)  then  I  would  give  him  (Segraves)  $900,  and  of 
course  I  was  to  pay  the  dowry."  Again,  when  asked  to  state 
whether  the  dowry  of  $200  was  to  be  paid  out  of  the  $900, 
or  over  and  above  the  $900,  he  replied,  "  I  was  to  give  him 
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$900,  and  then  pay  the  dowry  besides,  whatever  it  was ;  I 
was  to  give  liim  $900  for  his  right  in  it."  And  again, 
"  When  I  bought  it,  I  thought  I  was  giving  him  $1000,  or 
near  that,  and  he  was  making  money  on  it."  In  his  cross- 
examination,  he  said,  "I  told  him  (Hayden)  I  would  pay 
Charley  Segraves  $900  for  the  lot,  exclusive  of  the  dowry, 
but  then  Hayden  took  it  and  put  it  on  the  bond — $700  paid 
on  the  bond,  and  $200  for  the  dowry ;  that  is  the  way  he 
took  it,  but  I  did  not  mean  it  that  way."  And  again  he 
said,  "  I  calculated  to  give  Charley  Segraves  $900  for  his 
right  in  the  deed."  And  again,  "  I  told  him  (Hayden)  I 
would  give  Charley  Segraves  $900  for  the  cemetery  lot,  clear 
of  the  dowry;  I  mean  to  give  him  that."  It  appears,  then, 
that  the  statement  in  the  answer  on  this  head  is  incorrect. 
If  so,  why  was  the  bond  held  as  a  security  at  all?  for,  as 
before  remarked,  it  was  paid  off  by  the  sale,'  and  Reese  had 
become  Segraves'  debtor. 

The  bond,  when  produced,  bears  endorsements  besides  that 
which  acknowledges  the  receipt  of  the  $700,  in  the  hand- 
writing of  the  defendant,  Reese,  two  of  which  are  signed  by 
him.  The  first  is  dated  January  14th,  1858,  and  is  for 
$52.20,  interest  for  one  year,  and  $54.29  principal.  It  will 
be  perceived  that  Reese  acknowledges  the  receipt  on  the  14tli 
of  January,  1858,  one  year  after  the  date  of  the  deed,  of 
$52.20,  the  interest  for  one  year  at  six  per  cent,  on  the  whole 
amount  of  the  bond,  $870.33.  On  the  14th  day  of  July, 
1859,  he  acknowledges  the  receipt  of  $73.08,  interest  for  one 
year  and  six  months.  This  is  the  interest  on  the  balance  of 
the  whole  amount  of  the  bond,  after  deducting  the  payment 
of  $54.29,  made  on  account  of  the  principal,  on  the  14th 
day  of  January,  1858.  On  the  same  day  he  acknowledges 
the  receipt  of  $201.45,  on  account  of  the  principal  of  the 
bond.  On  the  19th  day  of  March,  1861,  he  endorsed  on 
the  bond  a  receipt  signed  by  him  for  $61.45,  interest,  and 
$299.37  of  principal.  This  last  endorsement  is  erased  with 
ink.  The  defendant,  Thomas  Reese,  however,  says  he  does 
not   know  who   erased  it.     It   appears,    therefore,  by    these 
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endorsements,  that  he  received,  from  the  time  of  the  convey- 
;ince  to  him  of  the  cemetery  property,  interest  on  the  bond 
and  payments  of  principal,  without  regard  to  the  credit  made 
upon  it  in  respect  of  the  alleged  consideration  of  that  convey- 
ance. 

The  conclusion  is  inevitable  that  that  conveyance  was  not 
made  as  he  insists,  as  an  absolute  conveyance  to  him,  but 
was  intended  for  his  security  merely,  and  he  so  understood 
it.  The  relation  of  debtor  and  creditor,  in  respect  to  the 
money  which  formed  the  alleged  consideration  of  the  convey- 
ance, still  subsisted.  This,  of  itself,  determines  the  character 
of  the  conveyance.  There  is  evidence  that  Thomas  Reese's 
debt  was  fully  paid  when  the  complainants  purchased  the 
property.  In  his  answer,  he  says  that  he  has  not  received 
from  the  property  a  sum  equal  to  the  amount  of  the  bond 
and  interest  thereon,  and  the  amount  due  on  the  notes  given 
for  the  dower,  with  interest  thereon,  but  it  seems  very  clear 
that  he  has  received  an  amount  equal  to  the  amount  of  the 
bond  and  interest  thereon,  (which  is  all  he  is  entitled  to,) 
over  and  above  all  the  payments  he  specifically  sets  out. 
But  inasmuch  as  he  claims  to  have  made  payments,  of  which, 
he  says  in  his  answer,  he  has  not  kept  a  full  and  exact  account, 
and  which  he  has  not  set  forth  in  his  answer,  a  reference  will 
be  ordered  to  ascertain  whether  he  has  received  from  the 
premises,  over  and  above  all  lawful  payments  and  allowances, 
an  amount  of  money  equal  to  the  amount  of  principal  and 
interest  of  the  bond. 

The  complainants  are  entitled  to  a  conveyance  of  so  much 
of  the  premises  as  have  not  been  conveyed  to  bona  fide  pur- 
chasers for  valuable  consideration,  without  notice  of  their 
claim  to  the  property,  on  paying  the  balance,  if  any,  which 
may  appear  to  be  due  on  the  mortgage. 

A  decree  will  be  made  accordingly.  They  are  entitled  to 
costs. 

Vol.  IX.  2  o 
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ix   the   matter  op   the   applicatiox   op   the   long 
Branch  and  Sea  Shore  Railroad  Company  for  a 

STAY  OP  proceedings  UNDER  THE  '^  ACT  FOR  THE 
RELIEF  OP  CITIZENS  ON  THE  LINE  OP  ANY  RAILROAD 
THAT  HAS  OR  MAY  HEREAFTER  FAIL  OR  NEGLECT  TO 
OPERATE." 

1.  Where  a  railroad  has  ceased  to  operate  for  many  weeks,  and  a 
receiver  has  been  appointed  under  the  "act  for  the  relief  of  citizens  on 
the  line  of  any  railroad  that  has  or  may  hereafter  fail  or  neglect  to 
operate,"  the  proceedings  of  the  receiver  will  not  be  stayed  to  allow  an 
inquiry  into  the  causes  of  the  failure  of  the  company  to  operate. 

2.  When  any  company  of  whose  property  a  receiver  has  been  thus  ap- 
pointed shall  satisfy  the  Chancellor  of  its  ability  and  .readiness  to  operate 
its  road,  the  receiver  will  be  ordered  to  deliver  it  up. 


On  petition. 

Mr.  T.  G.  Shearman,  (of  New  York,)  for  the  motion. 

Mr.  Gilchrhit,  Attorney-General,  contra. 

The  Chancellor. 

By  the  first  section  of  an  act  entitled  "an  act  for  the  relief 
of  citizens  on  the  line  of  any  railroad  that  has  or  may  here- 
after fail  to  operate,"  approved  February  12th,  1874,  it  is 
enacted  as  follows :  "  If  any  railroad  company  in  this  state 
has  or  may  hereafter  fail  or  neglect  to  run  daily  (rains  on 
any  part  of  its  road  for  the  space  of  ten  days,  then  the  Chan- 
cellor of  til  is  state,  upon  petition  of  any  citizen  of  this  state, 
and  due  proof  of  the  facts,  shall  speedily  appoint  a  receiver, 
which  said  receiver,  by  order  of  the  Chancellor,  shall  and  he 
is  hereby  empowered  and  required  to  take  possession  of  all 
the  real  and  personal  property  of  said  company,  and  to 
operate  said  road,  and  transact  the  ordinary  business  thereof 
in  the  transi)ortation  of  freight  and  passengers,  for  such  time 


FEBRUARY  TEEM,  1874.  399 


In  tlie  niuLter  of  the  Long  Branch  and  Sea  Shore  R.  R.  Co. 


as  the  Chaucellor  may  direct,  and  all  expenses  incurred 
thereby  shall  be  a  first  lien  on  all  the  earnings  thereof  prior 
to  any  other  claim,  and  the  surplus,  if  any,  be  distributed  as 
the  Chancellor  may  direct."  By  the  second  section  it  is 
enacted,  "  that  whenever  the  Chancellor  shall  appoint  a 
receiver  of  any  railroad  company,  said  receiver  shall  apply 
all  unencumbered  personal  effects,  and  all  moneys  which  may 
be  transferred  to  liim  at  the  time  of  entering  upon  his  duties 
as  such  receiver,  towards  the  payment  of  wages  at  that  time 
due  the  employees  of  said  company ;  and  the  Chancellor  may 
from  time  to  time  make  such  orders  as  he  may  deem  proper 
to  equitably  carry  out  the  provisions  of  this  section,  provided 
that  no  such  payment  shall  be  made  for  more  than  two 
months  wages." 

On  the  13th  of  February,  1874,  on  a  petition  accompanied 
by  due  proof,  a  receiver  was  ajjpointed  by  an  order  of  this 
court,  under  the  first  section,  to  take  possession  of  and 
operate  certain  railroads,  among  which  are  those  of  the  Long 
Branch  and  Sea  Shore,  and  New  Jersey  Southern  Railroad 
Companies,  and  to  transact  the  ordinary  business  thereof  in 
the  transportation  of  freight  and  passengers,  until  the  further 
order  of  the  Chancellor. 

That  order  directed  that  all  expenses  incurred  by  the 
receiver  in  the  performance  of  his  duties  should  be  a  first 
lien  on  all  the  earnings  of  said  railroads  prior  to  any  other 
claim,  and  that  the  surplus,  if  any,  should  be  paid  into  this 
court,  to  abide  the  order  of  the  court ;  and  that  the  receiver 
report  to  this  court,  from  week  to  week,  an  account  of  the 
receipts  and  expenditures  attending  the  operation  of  said 
roads,  and  of  the  performance  of  his  duties,  under  the  order, 
and  that  he  should  have  liberty  to  apply  from  time  to  time 
for  instructions,  and  that,  before  he  enter  on  the  duties  of  his 
office,  he  give  bond  to  the  state,  with  sureties  to  be  approved 
of  by  the  Chancellor,  in  a  sum  to  be  approved  of  by  the 
Ciiancellor,  conditioned  that  he  shall  duly  and  justly  per- 
form his  duty  as  such  receiver.  The  Long  Branch  and  Sea 
Shore   Railroad   Company  apply,  by   petition,    on   grounds 
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wliich  are  sufficiently  stated  hereafter,  for  an  order  restrain- 
ing the  receiver  from  interfering  with  their  property  or  road, 
and  froni  collecting  or  paying  out  any  money  belonging  to 
them,  and  directing  him  to  deliver  to  tliem  the  possession  of 
their  rolling  stock,  so  that  they  may  operate  their  road. 

The  statute  above  recited  is  an  enactment  for  the  relief  of 
the  inhabitants  of  this  state  from  the  failure  of  railroad  com- 
panies to  operate  their  roads.     Of  the  fact  that  this  company 
had,  at  the  date  of  the  order  complained  of,  ceased  to  run 
daily  trains  on  any  part  of  their  road  for  more  than  ten  days, 
the   time   fixed    in    the   act,  there   can    be    no  doul)t.     It  is 
admitted  on  tliis  motion.     But  the  company  claim  that  they 
had  neitiier  failed  nor  neglected  to  do  so  within  the  meaning 
of  the  statute,  because  they  allege  that  their  failure  to  operate 
their  road  was  attributable  not  to  their  default,  but  to  the  act 
of  lawless  persons,  by  whom  their  rolling  stock  was,  by  force 
and  without  warrant  or  authority  of  law,  taken  out  of  their 
possession,  and  withheld  from  them  with  a  view  to  compelling, 
by  that  means,  the  payment  of  wages  alleged  to  be  due  to 
those  persons  from  the  New  Jersey  Southern  Railroad  Com- 
pany.    They  further  claim  that  that  stock,  while  so  withheld 
from  them,  passed  into  the  hands  of  the  trustees  for  the  first 
mortgage  bond-holders  of  the  last  named  company,  by  whom, 
on  the  ap[)ointment  of  a  receiver  for  the  creditors  and  stock- 
holders of  that  cor[)oration,  under  the  act  "  to  prevent  frauds 
by   incorporated  companies,"  it  was   delivered   over  to  that 
officer,  and  that  he,  or  the  receiver  appointed  under  the  ]at(? 
statute    to    operate    the    road,  now    has  it  in    his  possession 
accordingly.     On  the  part  of  the  petitioners,  on  whose  appli- 
cation the  order  appointing  the  last  mentioned  receiver  was 
made,  the  truth  of  these  allegations  is  denied.     It  is  enough 
to  say  on  that  head,  that  although  many  weeks  have  elapsed 
since  the  company  were,  as  they  allege,  deprived  of   their 
pro|)erty  by  the   hand  of  lawless  force,  and   although   that 
property  has  for  weeks,  as  they  claim,  been  in  the  hands  of 
the  trustees,  or  of  the  receiver  of  the  New  Jersey  Southern 
Railroad  Company,  they  do  not  appear   to  have   made  any 
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effort  whatever,  whether  by  application  to  this  court  or 
otherwise,  to  regain  [)ossession  of  it.  Indeed,  their  posi- 
tion appears  to  have  been  that  of  quiet  acquiescence,  at  least. 
For  weeks  past  their  road  has  not  been  operated,  and  by 
reason  thereof,  and  the  failure  of  the  Xew  Jersey  Southern 
Railroad  Company  to  operate  their  road,  a  very  large  portion 
of  the  inhabitants  of  the  state,  dwelling  along  the  line  of  the 
roads,  have  been  subjected  to  very  great  inconvenience.  The 
statute  above  recited  was  passed  to  meet  this  greiit  and 
extraordinary  public  exigency.  By  its  terms  it  is  obligatory 
upon  this  court  to  take  the  measures  therein  designated,  to 
relieve  the  public  from  the  effect  and  consequences  of  the 
apparent  dereliction  of  duty  on  the  part  of  the  owners  of  the 
roads.  The  court,  in  the  discharge  of  the  duty '  thus 
imposed,  has  provided  for  the  relief  of  the  public,  but  it  will, 
whenever  the  exigency  shall  have  ceased,  restore  to  their 
owners  the  railroads  and  property  which,  under  the  statute, 
it  has  put  into  the  hands  of  the  receiver..  Whenever  suffi- 
cient reason  shall  be  shown  for  relieving  any  railroad  from 
the  operation  of  the  order,  it  will  be  relieved;  but,  under  the 
circumstances  of  this  case,  I  am  not  willing  to  stay  the  appli- 
cation of  the  statute  for  an  inquiry  as  to  the  causes  of  the 
failure  to  operate  the  road.  The  public  necessity  is  para- 
mount. When  the  company  shall  satisfy  me  of  their  willing- 
ness and  ability  to  operate  their  road,  it  will  be  delivered  up 
to  them. 

The  motion  is  denied. 
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In  the  matter  of  the  supplemental  application 
OF  THE  Long  Branch  and  Sea  Shore  Railroad 
Company  for  a  stay  of  proceedings  under  the 
"act  for  the  relief  op  citizens  on  the  line  of 

ANY   railroad    THAT    HAS   OR    MAY   HEREAFTER    FAIL 
OR  NEGLECT  TO  OPERATE." 

1.  On  the  return  of  an  order  to  show  cause,  on  an  original  substantive 
application  by  petition,  the  respondent  maj,  notwithstanding  tlie  twentieth 
rule  of  this  court,  read  affidavits  which  have  not  been  served ;  the  brevity 
of  the  time  between  the  service  of  the  order  and  the  return  day  not  ad- 
mitting of  compliance  with  the  rule. 

2.  Ou  an  application  by  claimants  for  the  delivery  of  possession  of  a 
niilroad  which,  under  the  "  act  for  the  relief  of  citizens  on  the  line  of  any 
railroad  that  has  or  may  hereafter  fail  or  neglect  to  operate,"  has  been 
placed  in  the  hands  of  a  receiver,  they  must  show  not  only  that  they  are 
able  and  willing  to  operate  the  road,  but  also  that  they  are  entitled  to 
possession. 

On  motion,  on  su})plemental  petition  and  affidavits,  for  an 
order  directing  the  respondent  to  deliver  up  to  the  petitioners 
their  road. 

Mr.  A.  Browning  and  Mr.  T.  G.  Shearman,  (of  New  York,) 
for  the  motion. 

Mr.  Gilchrist,  Attorney-General,  and  Mr.  J.  E.  Lanning^ 
and  Mr.  R.  Allen,  contra. 

The  Chancellor. 

This  is  a  renewal  of  the  application  by  the  Long  Branch 
and  Sea  Shore  Railroad  Company,  for  an  order  directing  the 
receiver  appointed  under  the  act  "for  the  relief  of  citizens 
on  tiie  line  of  any  railroad  that  has  or  may  hereafter  fail  or 
neglect  to  operate,"  to  deliver  to  them  their  road  and  rolling 
stock,  and  other  property  in  his  hands. 

The  petition  states  that  the  company  are  not  only  able  to 
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operate  their  road,  but  desirous  of  doing  so;  that  they  have 
no  floating  debt  to  embarrass  them,  and  no  arrears  of  wages 
owing  to  employees ;  that  they  have  an  ample  supply  of 
rolling  stock  for  the  proper  and  efficient  operation  of  their 
road,  and  that,  while  they  are  perfectly  solvent,  and  without 
any  embarrassment  from  floating  debt,  yet  there  is  a  mort- 
gage, which  will  become  due  in  1899,  on  the  road  and  its 
aj)piirtenances  and  the  corporate  franchise^;,  to  secure  bonds 
amounting  in  the  aggregate  to  $200,000,  the  interest  whereon 
is  payable  half  yearly,  and  the  possession  of  the  road  and 
property  is  necessary  to  enable  them  to  pay  the  interest  which 
will  become  due  on  the  1st  of  June  next. 

The  company  tender  themselves  ready  to  give  such  full  and 
satisfactory  assurances  as  may  be  considered  by  the  Chancel- 
lor equitable  and  just,  that  they  can  and  will,  immediately 
after  the  restoration  of  their  property,  commence  and  con- 
tinue to  operate  their  road  in  all  its  parts,  up  to  the  full 
requirements  of  all  the  contracts  and  obligations  of  the  com- 
pany, express  or  implied. 

The  motion  is  opposed  by  the  citizens  on  whose  application 
the  receiver  was  appointed.  They  insist  that  the  road  and 
rolling  stock  are  covered  by  mortgages  given  by  the  New 
Jersey  Southern  Railroad  Company,  an  insolvent  corporation 
now  in  the  hands  of  a  receiver  as  such ;  that  after  the  lease 
referred  to  in  the  petition,  and  therein  said  to  have  been 
made  to  that  company  by  the  petitioners,  expired,  the  lessees 
continued  to  operate  the  road  on  their  own  account,  as  tenants 
from  year  to  year,  and  that  large  sums  of  money  were  expen- 
de<l  by  them  upcm  the  road  and  property,  and  notably  in  the 
extension  from  Spermaceti  Cove  to  Sandy  Hook,  a  distance 
of  about  three  miles,  and  building  a  wharf  and  pier,  and 
certain  houses,  &c.,  there;  in  short,  that  by  reason  of  this 
alleged  complication  of  their  affairs  the  petitionei's  ought  not  to 
be  permitted  to  take  charge  of  their  road  or  rolling  stock. 

On  the  argument,  ol)jection  was  made  to  the  reading  of 
affidavits  which  were  produced  on  the  part  of  the  opponents 
of  the  motion.     No  copy  of  them  had  been  served.     It  was 
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insisted  by  the  counsel  of  the  petitioners,  that  according  to 
the  twentieth  rule  of  this  court,  those  aGBdavits  could  not  be 
used  unless  a  copy  of  them  had  been  served  on  the  petitioners 
or  their  solicitor,  at  least  four  days  before  the  argument. 
That  rule  could  not,  under  the  circumstances,  be  applied  to 
this  motion.  It  appeared  that  the  entire  time  between  the 
service  of  the  order  to  show  cause  and  the  time  fixed  for  the 
hearing  had  been  occupied  in  preparing  the  affidavits.  It 
was  therefore  impossible  to  serve  them  according  to  the  rule. 
It  was  equally  impracticable  to  take  depositions  instead  of 
them  on  notice,  for  there  were  but  four  days  between  the 
granting  of  tlie  order  and  the  day  fixed  for  the  argument. 
On  their  application  for  the  order,  the  petitioners  sought  to 
fix  a  time  for  the  hearing  still  earlier  by  two  days,  but  the 
engagements  of  the  court  would  not  [)ermit.  The  affidavits 
were  admitted,  subject  to  objection  as  to  competency  and  to 
the  right  of  the  petitioners  to  produce  counter  affidavits  in 
reply.  They,  however,  asked  no  opportunity  to  take  answer- 
ing affidavits.  The  practice  adopted  in  this  case,  on  this  head, 
is  unquestionably  correct.  To  have  excluded  the  affidavits 
under  the  circumstances,  would  have  been  to  deny  the  oppo- 
nents of  the  motion  the  oi)portunity  of  showing  cause — of 
doing  the  very  thing  the  order  called  on  them  to  do. 

The  statute  under  which  the  receiver  was  appointed  was 
passed  to  provide  for  an  extraordinary  exigency.  Tlie  pub- 
lic, along  the  line  of  the  Long  Branch  and  Sea  Shore,  and 
New  Jersey  Southern  Railroads,  had  been  and  were  greatly 
incommoded  by  the  failure  of  the  owners  of  those  roads  to 
operate  them.  Not  only  had  daily  trains  ceased,  but  for 
weeks  the  roads  iiad  not  been  operated  at  all.  The  main 
object  of  the  act,  as  evidenced  by  its  title  and  the  provisions 
of  the  first  section,  was  to  relieve  the  public  from  the  embar- 
rassment and  inconvenience  occasioned  by  this  want  of  accus- 
tomed and  necessary  traveling  facilities.  The  act  contem- 
plates the  exercise  of  extraordinary  powers,  in  the  granting 
of  which  the  legislature  may  be  presumed  to  have  acted  on 
tiie  assumjition  that  the   grant   of  franchises   to  a  railroad 
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company  is  primarily  to  pi'ovide  a  highway  for  the  public,  and 
that  there  is  an  implied  contract,  on  the  i)art  of  the  company, 
to  build,  equip  and  operate  their  road  for  the  use  of  the  public, 
and  that  if,  having  built  and  equipped  it,  they  jieglect  or 
refuse  to  perform  this  contract,  its  performance  may  be  spe- 
cifically enforced  in  the  manner  provided  by  the  act. 

The  act  vests  in  the  Chancellor  a  discretion  as  to  the  length 
of  time  the  o{)eration  of  the  road  by  the  receiver  shall  con- 
tinue. That  discretion  is  to  be  exercised  in  the  interest  of 
the  public,  and  is  to  be  controlled  by  the  circumstances  of  the 
case.  As  was  said  on  the  former  application,  whenever  I 
shall  be  satisfied  that  the  company  owning  the  road  is  able 
and  willing  to  o{)erate  it,  it  will  be  delivered  over  to  them. 
But  this  discretion  is  not  to  be  limited  to  a  judicial  decision 
upon  the  case  which  may  be  presented  on  the  petition  and 
such  evidence  in  opposition  as  may  be  presented  by  the  citi- 
zens on  whose  application  the  proceedings  may  have  been 
instituted.  Those  proceedings  are  not  an  action  between 
those  citizens,  as  complainants,  and  the  company,  as  defend- 
ants. Nor  is  this  present  application  a  suit  between  the 
company,  as  petitionei*s,  and  the  receiver,  as  respondent. 
Tlie  latter  is  an  officer  of  this  court,  in  no  wise  charged  with 
the  defence  of  its  proceedings  here.  There  is  no  defendant 
or  respondent  in  this  application.  It  is  an  appliciition  to 
the  discretion  of  the  Chancellor.  Whether  it  will  be  success- 
ful or  not,  will  not  necessarily  depend  on  the  evidence  ad- 
duced on  the  argument.  There  is  otiier  legitimate  evidence 
to  which  the  Chancellor  may  have  recourse  to  direct  him  in 
the  exercise  of  that  discretion,  and  if  from  this  it  should 
appear  doubtful  whether  the  petition  ought  to  be  granted, 
he  should  deny  it.  The  petitioners  claim  to  be  the  owners 
of  the  road.  They  state  that  it  was  leased  by  them  to  tlie 
New  Jersey  Southern  Railroad  Company  by  a  lease  which 
has  expired.  Notice  was  given  to  them  to  produce  that 
lease,  but  thoy  did  not  see  fit  to  do  so.  That  the  road 
was  operated  by  the  New  Jersey  Southern  Railroad  Company 
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up  to  the  time  when  the  property  of  that  company  passed 
out  of  its  hands  into  those  of  the  trustees  of  its  first  mort- 
gage bond  holders,  there  is  no  doubt.  It  is  not  clear  what 
the  relationship  between  the  two  companies  then  was,  but  it 
would  seem  from  the  evidence  furnished  by  the  reports  of 
the  Long  Branch  and  Sea  Shore  Railroad  Company  to  the 
legislature,  in  pursuance  of  the  requirements  of  law,  of 
which  I  have  taken  judicial  notice,  that  that  company  was 
not  the  owner  of  the  road  for  the  possession  of  which  it 
applies.  By  the  statement  for  1870,  the  president  of  the 
company  reports  on  oath  the  amount  of  its  capital  stock, 
(1171,800,)  the  amount  of  its  mortgage  debt,  ($200,000,)  and 
the  cost  of  the  road  and  equipment,  (8398,863.38,)  and  adds : 
"The  road  is  operated  by  the  New  Jersey  Southern  Rail- 
road Company,  and  its  receipts  and  expenditures  are  included 
in  the  report  of  that  company."  The  same  gentleman,  as 
president  of  the  New  Jersey  Southern  Railroad  Company, 
reported  on  oath,  at  the  .same  time,  iu  the  statement  of  that 
company  for  that  year,  that  that  company  owned  capital  stock 
of  the  Long  Branch  and  Sea  Shore  Railroad  Cotupany  to  the 
amount  of  $147,600.  The  entire  amount  of  that  capital  stock 
was,  as  above  stated,  $171,800.  The  .statement  of  the  Long 
Branch  and  Sea  Shore  Railroad  Company  for  1871,  reports 
the  amount  of  the  capital  stock  and  mortgage  debt  as  above, 
but  omits  the  cost  of  the  road  and  equipment,  and  adds: 
"The  road  is  leased  under  the  authority  of  the  legislature 
to  and  operated  by  the  New  Jersey  Southern  Railroad  Com- 
pany, and  its  receipts  and  expenditures  are  included  in  the 
report  of  that  company.  Separate  accounts  not  being  kept, 
no  further  report  can  be  made." 

The  statement  for  1872  in  like  manner  reports  the  capital 
stock  and  mortgage  debt  as  above,  and  omits  the  cost  of 
road  and  equipments,  as  before.  It  adds :  "  The  road  is  owned 
and  operated  by  the  New  Jersey  Southern  Railroad  Company, 
and  this  company  can  make  no  report  as  to  accidents,  receipts, 
or  expenditures."  In  the  statement  for  1873,  the  president, 
after  reporting  the  amount  of  the  capital  st<ick  and  mortgage 
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debt,  says:  "As  the  road  has,  daring  the  year  ending 
December  31st,  1873,  been  operated  by  the  New  Jersey 
Southern  Railroad  Company,  I  would  respectfully  refer  you 
to  the  reports  made  by  that  company,  for  the  details  of  receipts, 
expenditures,  accidents,  &c."  It  will  be  seen  then,  that  by 
these  statements  for  the  years  1870,  1871,  1872,  and  1873,  it 
appears  that  the  New  Jersey  Southern  Railroad  Company 
are  tiie  owners  of  capital  stock  of  the  Long  Branch  and  Sea 
Shore  Railroad  Company,  to  the  amount  of  $147,600,  the 
whole  amount  of  the  stock  being  $171,800;  that  the  former 
company  has,  during  all  that  time,  operatetl  the  road, 
and  that  in  1872  it  owned  the  road.  The  fact  that, 
according  to  tiie  statements  referred  to,  the  Long  Branch 
and  Sea  Shore  Railroad  Company  has  not,  during  that 
period,  received  any  compensation  for  the  use  of  the  road, 
is  consistent  with  the  allegation  that  the  New  Jersey  Soutli- 
ern  Railroad  Company  were  and  are  the  owners  of  the 
road,  as  is  also  the  fact  that  after  the  latter  company  ceased 
to  operate  the  road,  no  attempt  was  made  to  operate  it  for 
weeks,  nor  at  all,  until  after  the  appointment  of  a  receiver. 
The  responsibility  of  delivering  over  the  road  to  the  persons 
entitled  to  possession,  is  devolved  upon  this  court.  The  peti- 
tioners were  not  in  possession  when  the  receiver  was  appointed. 
There  appear  to  be  grave  doubts  as  to  their  right  to  posses- 
sion. Before  granting  this  petition,  I  must  be  satisfied  that 
they  are  not  only  able  and  willing  to  operate  the  road,  but 
have  the  right  to  do  so. 

The  motion  is  denied,  but  without  prejudice  to  any  future 
application  in  the  premises.* 

*  Order  affirmed  11  G.  E.  Gr.  539. 
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Carpenter  vs.  The  Easton  and  Amboy   Raiilroad 
Company.* 

1.  In  estimating  the  damages  sustained  by  a  complainant  for  the 
destruction  of  a  lane  on  his  land  by  the  embankment  of  a  railroad  com- 
pany, in  a  case  where  relief  is  sought  in  the  premises  by  injunction 
against  the  company  on  tlie  ground  of  estoppel,  or  because  compensation 
has  not  been  made  to  the  complainant  in  the  award  under  the  company's 
charter,  no  damages  are  to  be  assessed  except  such  as  necessarily  flow 
from  the  particular  injury. 

•  2.  The  award  of  commissioners  appointed  to  assess  such  damages  not 
being  approved  by  the  court,  an  issue  was  ordered,  and  the  ad  interim 
injunction  dissolved,  on  terms  of  payment  of  the  amount  awarded  by  the 
commissioners  into  court,  and  undertaking  to  try  the  issue  at  the  next 
circuit  of  the  county. 


On  the  coming  in  of  the  report  of  the  commissioners 
appointed  to  assess  the  complainant's  damages,  the  parties 
were  heard  for  and  against  approving  the  award. 

Mr.  J.  31.  Robeson  and  3fr,  Vanatta,  for  complainant. 

Mr.  Shipman  and  31r.  T.  N.  MoCarter,  for  defendants. 

The  Chancellor. 

In  order  to  ascertain  the  amount  of  damages  which  the 
defendants  should  be  required  to  pay  to  the  complainant  as 
terms  on  which  the  court  would  refrain  from  making  abso- 
lute the  order  to  show  cause  why  an  injunction  should  not  be 
issued  pursuant  to  the  prayer  of  the  bill,  a  reference  was 
made  to  the  commissioners  who,  by  appointment  under  the 
defendants'  charter,  had  appraised  tlie  value  of  his  land 
taken  by  the  company,  and  assessed  his  damages  in  respect  to 
the  condemnation.  Their  report  was  to  be  subject  to  the 
approval  of  tliis  court.  Having  been  sworn,  they  proceeded 
to  the  discharge  of  their  duty  in  the  premises,  and  their  award 
is  before  me.  It  fixes  the  damages  which  the  complainant 
will  sustain  by  the  closing  of  the  lane  mentioned  in  the  bill, 

*S.  C,  on  motion  to  set  aside  verdict  on  feigned  issue,  11  C.  E.  Or.  169; 
8.  C,  on  motion  to  settle  final  decree,  1  Stm.  390. 


FEBRUARY  TERM,  1874.  409 


Carpenter  v.  Easton  and  Aniboy  E.  R.  Co. 

at  $8467.50.  This  is  in  addition  to  the  award  of  $3232, 
made  by  them  on  the  condemnation  of  the  land,  for  the  value 
of  land  taken  and  damages.  To  that  award  the  company- 
added,  in  the  settlement  which  was  made  between  them  and 
the  complainant,  $500.  It  appears  that  since  that  settlement 
the  company  purchased  from  the  complainant  a  lot  of  sixty- 
eight  one-hundredths  of  an  acre  of  the  farm,  with  some  view 
at  least  to  his  accommodation,  (for  he  testifies  that  the  privi- 
lege is  secured  to  him  by  the  deed,)  in  providing  access  over 
it  for  his  cattle  to  the  creek,  and  also,  it  would  seem,  of  fur- 
nishing him  means  of  communication  between  the  parts  of 
his  farm  which  would  be  separated  by  their  embankment. 
For  this  small  lot  they  paid  him,  though  it  was  without 
improvements,  $800.  If  the  award  in  this  cause  be  approved 
and  paid,  the  complainant  will  have  received  for  land  taken 
by  and  sold  to  the  company,  out  of  the  farm,  (in  all  six  acres 
and  sixteen  one-hundredths  of  an  acre,)  and  damages  awarded 
to  him,  $12,999.50.  There  are  about  one  hundred  and 
thirty-six  acres  of  the  farm  on  the  south  side  of  the  embank- 
ment, and  about  eighteen  acres,  with  the  buildings,  on  the 
north  side.  The  complainant  values  the  latter  at  this  time, 
as  appears  fr<im  his  testimony  before  the  commissioners,  at 
$17,000.  This  is  an  estimate  of  value  in  connection  with 
the  rest  of  the  farm.  He  says  he  considers  the  eighteen 
acres  with  the  improvements  on  it,  will  be  worth  to  the  farm 
"  with  the  water  and  front  to  it,"  after  the  embankment  shall 
have  closed  up  the  lane,  and  the  company  shall  have  fur- 
nished the  best  substitute  for  it  they  can,  $17,000.  The 
complainant  fixes  the  value  of  the  eighteen  acres,  without  the 
buildings  and  other  improvements,  only  at  $200  an  acre, 
and  the  value  of  the  improvements  at  about  $8000,  so  that 
about  $5500  of  the  estimated  value  of  this  part  of  the  i)rop- 
orty  must  be  due  to  the  importance  of  the  improvements  on 
it  to  the  rest  of  the  farm.  The  awards,  including  the  $500 
paid  on  the  settlement  and  the  price  received  by  the  com- 
plainant for  the  fraction  of  an  acre  sold  to  the  company, 
together  amount  to  within  a  few  cents  of  $13,000.     Add  to 


410  CASES  IN  CHANCERY. 


Carpenter  v.  Easton  and  Amboy  E.  R.  Co. 

this  the  complainant's  valuation  (|1 7,000)  of  the  eighteen 
acres  witli  the  improvements  upon  them,  and  the  result  is 
$30,000.  Now  the  complainant's  brother  testified  before  the 
commissioners  that  the  value  of  the  whole  property,  without 
the  railroad,  is  $135  or  $140  an  acre.  At  the  latter  price  its 
value  would  be  (there  having  been  about  one  hundred  and 
sixty-one  acres  in  the  farm  when  the  condemnation  took 
place)  less  than  $23,000.  The  awards,  with  the  amount 
added  in  settlement,  and  that  received  for  the  lot  sold  to  the 
company,  and  the  estimated  value  of  the  eighteen  acres,  ex- 
ceed this  by  over  $7000,  and  the  value  of  the  one  hundred 
and  thirty-six  acres  south  of  the  embankment  still  remains  to 
be  taken  into  the  account.  It  seems  quite  impossible  to  avoid 
the  conclusion  that  the  award  under  consideration  is  excessive. 

•  But  apart  from  figures  and  calculations  and  compari- 
.sons  of  values,  the  award  is  made  up  on  an  erroneous 
])rinciple,  and  cannot,  for  that  reason,  be  approved.  It  is 
based  on  the  assumption,  that  the  closing  of  the  lane  will 
render  necessary  new  buildings  on  the  part  of  the  farm  lying 
south  of  the  embankment,  and  that  the  complainant,  there- 
ibre,  is  entitled  for  his  compensation  to  the  cost  of  imi)rove- 
ments,  equal  in  value  and  convenience  to  those  on  the  other 
part  of  the  farm.  That  this  view  cannot  be  maintained,  is 
evident  from  the  complainant's  own  testimony,  above  referred 
to.  The  cost  of  such  improvements  cannot  properly  enter 
into  the  account.  The  bill  was  filed  to  restrain  the  defend- 
ants from  filling  up  the  lane  by  which  the  complainant  had 
convenient  communication  between  the  two  parts  into  which 
his  farm  is  divided  by  the  embankment.  The  only  injury 
that  can  legitimately  enter  into  the  calculation,  in  fixing  the 
aniDUut  of  compensation,  is  that  which  the  complainant  will 
sustain  by  being  deprived  of  this  means  of  communication. 
He  now  has  at  least  one  other.  He  may  reach  his  fields, 
whicii  will  be  cut  off  from  his  buildings  by  the  closing  of 
the  lane,  by  way  of  the  public  road.  Other  ways,  less  conve- 
nient than  the  existing  lane,  but  nevertheless  practicable,  may 

be  provided  on  the  farm  itself.     Those  proposed  by  the  com- 
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pany  are  within  this  description.  The  company  are  bound, 
by  their  oliarter,  to  provide  a  suitable  farm  way  in  place  of 
that  which  their  embankment  will  destroy.  I  am  unable, 
from  the  testimony  taken  by  the  commissioners  and  returned 
with  the  award,  directed  as  the  greater  part  of  it  is  to  the 
estimate  of  the  value  of  new  buildings,  to  determine  what 
would  be  proper  compensation  in  the  premises.  For  the 
reasons  given,  I  cannot  approve  the  award.  With  a  view  to 
a  speedy  and  satisfactory  determination  of^  the  controversy 
between  the  parties,  the  question  as  to  tiie  amount  of  damages 
was  referred  to  the  commissioners.  Their  award  liaviiig 
proved  unsatisfactory,  and  further  delay  in  fixing  the  amount 
being  inevitable,  the  defendants'  work  should  not  be  longer 
stayed,  if  it  may  be  permitted  to  proceed  without  prejudice 
to  the  rights  of  the  complainant.  His  rights  will  be  pro- 
tected. On  the  other  hand,  theirs  will  not  be  disregarded. 
The  inquiry  is  eminently  proper  for  a  jury.  I  shall  there- 
fore direct  that  an  issue  be  framed  to  that  end,  and  on  the 
defendants'  paying  into  court  the  amount  of  the  award  to 
answer  the  complainant's  damages,  and  undertaking  to  try 
the  issue  at  tJie  next  Warren  circuit,  the  ad  interim  injunction 
will  be  dissolved. 


Kline  vs.  McGuckin  and  others. 

1.  A  deed  in  the  nature  of  a  mortgage,  given  by  a  tenant  in  common 
upon  his  undivided  interest  in  lands,  leaves  in  him  an  estate  which  enti- 
tles him  to  apply  for  panition. 

2.  The  mortgage  deed  is  transferred  by  the  partition,  as  a  lien,  exclu- 
sively to  the  share  set  off  to  the  mortgagor. 

3.  A  conveyance  by  the  mortgagee  of  such  interest,  in  trust  for  his  wife 
and  children,  made  without  adequate  consideration,  and  with  notice  to  his 
grantee  and  to  his  wife,  that  the  deed  to  him  was  simply  a  mortgage, 
stands  in  respect  to  creditors  as  a  voluntary  settlement,  and  his  grantee 
has  no  equities  or  riglits  superior  to  his  own. 
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4.  An  absolute  conveyance  recorded  as  such,  but  by  an  express  oral 
agreement  between  the  parties  taken  as  a  security,  is  a  valid  mortgage, 
and  entitled  to  priority  over  subsequent  liens.  The  fourth  section  of  the 
"act  to  register  mortgages,"  does  not  apply  where  the  defeasance  is  verbal. 


The  argument  was  had  upon  the  pleadings  and  evidence. 
Mr.  J.  N.  Voorhees  and  3fr.  Van  Fleet,  for  complainant. 
Mr.  W.  J.  Magie,  for  defendants. 

The  Yice-Chancelloe. 

In  April,  1860,  James  B.  McGuckin  and  his  two  brothers, 
Edmund  and  William,  were  the  owners  of  a  tract  of  land  in 
Union  county,  as  tenants  in  common.  Edmund  being 
indebted  to  James  on  an  unsettled  account  for  advances,  and 
apprehensive  of  difficulty  from  his  creditors,  gave  James  a 
deed  for  his  undivided  third  interest  in  the  tract,  for  the  pur- 
pose of  securing  his  indebtedness.  He  and  James  have  ever 
since  lived,  as  they  then  did,  upon  the  lands  in  question, 
which  were  the  homestead  place  of  their  father,  from  whom  it 
descended  to  the  sons.  In  1868,  partition  was  made  of  the 
lands  among  the  three  brothers,  by  commissioners  duly 
appointed  for  that  purpose,  and  upon  the  part  set  off  to 
Edmund,  he  gave,  in  April,  1869,  and  afterwards,  certain 
mortgages,  which,  with  judgment  against  him,  are  sought  by 
means  of  this  suit,  to  be  enforced  as  liens  upon  his  share  in 
severalty  of  the  premises  partitioned.  By  deed  of  19th  of 
May,  1871,  James  conveyed  to  one  Warner  Sherwood,  the 
brother  of  his  wife,  the  premises  or  estate  which  were  con- 
veyed to  him  in  1860  by  Edmund,  as  stated  above.  The 
deed  to  Sherwoi)d  was  in  trust  for  James'  children  and  wife. 

The  object  of  this  suit  is  to  have  Edmund's  interest  in  the 
lands  subjected  to  the  liens  set  out  in  the  bill,  which  was  filed 
upon  the  belief  that  the  deed  of  1860  was  intended  by  the 
parties  to  it  as  an  absolute  conveyance,  or  at  all  events  tliat  it 
would  be  insisted  on  as  such  against  the  holders  of  the  liens 
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now  sought  to  be  enforced.  The  evidence  produced  by  the 
oral  examination  of  the  witnesses  at  the  hearing,  established 
conclusively  that  the  deed  was  not  given  or  intended  as  an 
absolute  conveyance,  but  only  as  a  security,  and  the  conse- 
quence of  this  proof  is,  that  the  only  doubtful  question  now 
to  be  decided,  is  whether  the  deed  of  1860,  by  way  of  mort- 
gage, is  prior  or  subsequent  to  the  liens  of  the  mortgages  and 
judgment  set  out  in  the  bill.  Tiie  dispute  as  to  the  validity 
of  the  proceedings  for  partition  was  settled  by  the  evidence 
that  the  deed  of  1860  was  in  the  nature  of  a  mortgage,  and 
left  in  Edmund  an  estate  in  the  lands  which  entitled  him  to 
to  apply  for  partition.  The  proceedings  in  partition,  so  far  as 
appears,  were  valid  and'  lawful,  and  the  mortgage  deed  to 
James  is  transferred  as  a  lien,  exclusively  to  the  share  set  off 
to  Edmund.  I  have  no  difficulty  in  regard  to  the  effect  of 
the  conveyance  in  trust  by  James  to  his  brother-in-law,  Sher- 
wood. The  latter  stands  in  James'  place,  with  no  superior 
equities  or  rights.  This  I  take  to  be  perfectly  clear  for  the 
rciisons,  first,  that  the  trust  conveyance,  for  the  wife  and 
oliildren  of  James,  was  without  adequate  consideration,  and 
stands  in  respect  to  creditors  as  a  voluntary  settlement,  and 
second,  that  both  Sherwood  and  his  sister,  for  whom  he  acted, 
had  notice  that  Edmund's  deed  to  James  was  not  absolute, 
but  simply  a  mortgage.  No  reasonable  doubt  can  be  enter- 
tained upon  the  latter  point,  in  view  of  the  testimony  of 
Sherwood  himself,  and  of  Myers,  who  was  the  principal 
actor  in  the  business  between  Sherwood  and  James  and  his 
wife.  The  claims  of  his  creditors  now  did  not  arise  till  sev- 
eral years  later.  There  is  nothing,  I  think,  to  warrant  the 
conclusion,  that  as  against  the  present  creditors  the  deed  of 
1860  is  void  under  the  statute  of  frauds. 

As  before  said,  the  question  to  be  decided  is  one  of  priority. 
The  deed  of  1860  was  recorded  as  an  unconditional  convey- 
ance. There  was  no  written  defeasance ;  the  agreement 
making  it  defeasible,  being  only  a  verbal  one.  The  lien  hold- 
ers had  no  actual  notice  of  the  deed  before  the  accruing  of  their 
liens,  and  insist  that  no  constructive  notice  was  afforded  by 

Vol.  IX.  2d 
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the  record,  for  the  reason  that  the  recording  was  not  made 
in  pursuance  of  the  statutory  provisions  applicable  in  that 
behalf  to  mortgages.  They  insist  that  its  effect  is,  therefore, 
no  greater  against  them  than  if  not  put  on  record  at  all. 

The  question  turns  upon  the  true  construction  and  mean- 
ing of  the  provisions  of  "An  act  to  register  mortgages." 
Nixon's  Digest,  (44^A  ed.,)  611.*  The  fourth  section  of  that 
act,  and  the  one  with  reference  to  which  the  other  sections 
bearing  upon  the  question  must  be  construed,  is  as  follows : 
"  If  any  deed  or  conveyance  which  shall  be  made  of  lands, 
&c.,  be  expressed  in  absolute  and  unconditional  terms,  and  it 
shall  appear  by  any  other  writing  to  have  been  intended  by 
way  or  in  nature  of  a  mortgage,  then  such  deed  shall  be  con- 
sidered as  a  mortgage,  and  be  liable  to  be  registered  by  virtue 
of  this  act;  and  that  the  grantee  in  said  deed  or  conveyance 
shall  not  be  entitled  to  or  enjoy  the  benefits  and  advantages 
hereby  given  to  a  mortgagee,  unless  an  abstract  of  the 
writing  operating  as  a  defeasance  of  it,  or  explanatory  of  the 
intention  of  the  parties  that  it  should  have  the  eflPect  of  a 
mortgage  or  conditional  deed,  be  also  therewith  registered,  as 
in  case  of  a  mortgage." 

If,  in  the  present  case,  the  defeasance  had  been  written,  it 
is  undeniable  that  the  deed,  as  recorded,  would  be  postponed 
to  the  liens  of  later  date.  Does  the  statute  apply  also  where 
the  defeasance  is  verbal  ?  My  conclusion  is  that  it  does  not. 
If  regard  be  had  only  to  the  supposed  object  of  the  act,  to 
the  mischiefs  it  seems  designed  to  suppress,  a  merely  verbal 
agreement  qualifying  the  nature  of  the  conveyance  would 
apparently  fall  within  the  purpose  of  the  enactment  quite  as 
properly,  if  not  more  so,  than  a  written  one.  But  while 
unable  to  see  for  what  reason  the  statute  should  distinctly 
specify  and  provide  for  the  one  case  and  omit  to  specify  the 
other,  I  see  plainly  that  it  does  so,  and  this  circumstance 
must  be  decisive  of  its  construction  and  effect.  Had  the  legis- 
lature meant  that  the  conditional  or  defeasible  character  of 
the  deed  must  in  every  case  be  made  to  appear  on  the  record, 

*Eev.,p.  706,  sec.  21. 
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language  could  easily  have  been  shaped  to  eti'ectuate  that  in- 
tent. As  it  is,  the  language  studiously  avoids  it.  Expressio 
Urdus  est  excludo  alterius  is  a  maxim  in  construing  statutes, 
and,  if  ap[)osite  any  where,  is  apposite  here.  The  first  and 
fifth  sections  of  the  act,  if  the  fourth  were  omitted,  might  be 
argued  to  provide  by  implication  that  defeasible  convey- 
ances must  be  registered  or  recorded  only  as  mortgages,  and 
the  argument,  if  good,  would,  where  the  defeasance  was  ver- 
bal and  registration  as  a  mortgage  consequently  impracticable, 
necessarily  make  recording  little  better  than  useless.  Under 
statutory  provisions  in  Pennsylvania  similar  to  the  fifth  sec- 
tion of  our  act,  this  opinion  is  strongly  intimated,  if  not 
directly  expressed,  by  Chief  Justice  Gibson  in  Manufacturers' 
Bank  v.  Bank  of  Pennsylvania,  7  Watts  &  Serg.  335. 
The  defeasance  in  that  case  was  written,  as  it  was  also  in  the 
earlier  cases  o{  Jaques  v.  Weeks,  7  Watts  261,  and  Fnedley  v. 
Hamilton,  17  Serg.  &  Rawle  70 ;  in  all  of  which  cases  construc- 
tion was  given  to  the  statute  of  that  state,  providing  "that 
no  deed  or  mortgage,  or  defeasible  deed  in  the  nature  of  a 
mortgage,  shall-  be  good  or  sufficient  to  convey  or  pass  any 
freehold  inheritance,  unless  such  deed  be  recorded  within  six 
months  from  the  date."  In  the  above  cited  cases  the  doctrine 
was  maintained,  though  not  without  dissenting  opinions,  that 
an  absolute  deed  of  conveyance  and  a  separate  deed  of  de- 
feasance made  at  the  same  time,  are  parts  of  the  same  trans- 
action and  constitute  one  instrument,  viz,  a  mortgage,  and 
that  the  recording  of  one  part  without  the  other,  >7as  not  a 
recording  of  the  raortgage,  according  either  to  the  letter  or 
the  equity  of  the  aoi.  These  observations  are  obviously  in- 
applicable where  but  one  written  instrument  exists.  I  find 
no  case  where  an  absolute  conveyance,  recorded  as  such,  but 
by  the  nature  of  the  transaction,  or  by  an  express  oral  agree- 
ment between  the  parties,  held  to  be  a  security,  has  for  that 
cause  been  treated  as  if  unrecorded.  Deeds  of  this  descrip- 
tion are  not  unfrequent  in  New  Jersey,  and  have  in  many 
cases  been  decreed  to  be  mortgages.  But  in  no  case,  so  far  as 
E  am  aware,  has  it  been  contended  that  the  recording  was  a 
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nullity  against  subsequent  liens.  In  Van  Keuren  v.  Mc~ 
Laughlin,  4  C  E.  Green  187,  a  deed  absolute  on  its  face  and 
recorded  as  an  unconditional  conveyance,  was  attacked  as 
fraudulent  by  a  subsequent  judgment  creditor,  but  being 
showH  by  the  evidence  to  have  been  taken  as  a  security  by 
an  oral  understanding  between  the  parties  to  it,  was  decreed 
to  be  a  mortgage,  and  directed  to  be  paid  in  priority  to  the 
judgment.  The  cause  was  argued  before  the  Chancellor,  and 
afterwards  on  appeal,  but  the  priority  of  the  deed,  if  good  at 
all,  though  merely  a  mortgage,  does  not  seem  to  have  been 
doubted.  If  the  reasonings  and  conclusions  of  the  Pennsyl- 
vania cases  be  correct,  the  fourth  section  of  our  statute  is 
plainly  supei'fluous.  Its  existence  is  proof  that  the  legisla- 
ture did  not  intend  to  effect  by  the  other  sections  what  is 
effected  by  the  fourth. 

In  New  York  and  Massachusetts,  statutory  provisions  like 
the  fourth  section  of  our  act  have  also  been  subjects  of  adju- 
dication, but  I  have  discovered  no  case  Avhere  the  doctrine 
contended  for  by  the  complainant  in  this  suit  has  been  main- 
tained or  suggested.  The  cases,  I  think,  are  in  accordance 
with  the  conclusion  I  have  come  to.  Dunham  v.  Dey,  2 
Johns.  Ch.  188,  and  15  Johnson  555;  Kellcran  v.  Brown,  4 
Mass.  445. 

As  before  remarked,  I  am  unable  to  discriminate,  upon 
principle  or  policy,  between  deeds  defeasible  by  a  written 
agreement  and  those  defeasible  by  virtue  of  the  oral  under- 
standing of  tlie  parties.  The  latter  may  be  used  to  deceive 
and  keep  creditors  at  bay  quite  as  easily  as  the  former,  and 
they  are  more  liable  to  occasion  contention  and  litigation 
between  the  parties  to  them,  than  deeds  whose  conditions  are 
clearly  and  exactly  expressed  in  a  writing.  But  my  opinion 
in  this  case  does  not  go  upon  policy  or  principle,  but  upon 
the  law  as  the  legislature  has  framed  it.  Creditors  may  be 
as  easily  and  as  effectually  misled  by  deeds  defeasible  on  their 
face  and  registered  as  mortgages,  as  they  can  be  by  absolute 
conveyances  like  the  one  now  in  question.  A  mortgage  for 
a  specified   sum,  in   the   ordinary  form,  may  be  simply  a 
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security  for  future  advances,  and,  duly  registered,  will  be 
entitled  to  priority  over  subsequent  encumbrances  for  all 
advances  made  prior  to  actual  notice  of  tlie  subsequent 
encumbrances.  Ward  v.  Cooke,  2  C.  E.  Green  93,  What- 
ever may  be  the  form  of  the  deed,  if  intended  to  defeat  or 
delay  creditors,  it  will  be  invalid  by  the  statute  of  frauds, 
but  that  is  not  the  point  here.  It  is  not  what  forms  of  deeds 
or  modes  of  registration  may  be  most  liable  to  be  employed 
to  deceive  and  defraud,  but  what  forms  and  modes  are 
allowed  or  prohibited  by  the  act,  and  this  point  must  be 
determined  by  the  words  as  they  stand. 

I  shall  therefore  advise  that  the  deed  of  April,  1860,  be 
decreed  to  be  a  mortgage ;  that  a  further  hearing  be  had  to 
ascertain  the  amount  due  under  it  from  Edmund  to  James, 
and  that  the  complainant  be  at  liberty  to  redeem  by  paying 
the  amount  so  ascertained,  or  to  sell  the  mortgaged  premises, 
subject  to  the  lien  of  said  mortgage. 

Some  of  the  testimony  taken  before  me  relates  to  the  nature 
and  particulars  of  tliis  indebtedness.  I  will  therefore  not 
advise  a  reference  to  a  master,  but  will  hear  such  further 
evidence  as  either  party  may  be  able  to  produce  in  regard  to 
it,  and  will  compute  the  amounts  due  on  the  respective 
encumbrances  of  complainant  and  defendants.  1  will  do  this 
upon  such  notice  by  either  party  to  the  other,  as  would  be 
requisite  upon  a  reference  to  a  master. 


Locander  vs.  Lounsbery.* 


1.  Parol  evidence  is  inadmissible  to  show  that  when  an  agreement  was 
made,  the  parties  agreed  to  something  else  that  enlarges  or  abridges  the 
contract  then  written. 

2.  The  making  of  a  decree  for  specific  performance  is  an  exercise  of  the 
extraordinary  jurisdiction  of  a  court  of  equity,  and  where  the  equities  are 
debatable,  the  decree  will  depend  in  a  sense  upon  discretion,  and  may  be 
granted  or  denied,  according  to  the  special  exigencies  and  facts  of  the  case. 

*CiTED  in  Bimis  v.  Mount,  1  Slew.  26. 
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3.  But  where  a  contract  is  certain  and  £air  in  all  its  parts,  and  is  for  an 
adequate  consideration,  and  the  party  seeking  its  enforcement  has  held 
himself  ready  to  perform  it  according  to  its  terms,  without  default,  and 
has  been  prompt  in  his  application  for  relief,  it  is  as  much  a  matter  of 
course  for  courts  of  equity  to  decree  speciHc  performance  of  tlie  contract, 
;is  it  is  for  a  court  of  law  to  give  damages  for  a  breach  of  it. 

4.  An  incidental  increase  in  value  of  the  lot  agreed  to  be  conveyed,  by 
reason  of  improvements  put  upon  other  parts  of  the  tract,  of  which  such 
lot  forms  a  part — such  lot  being  distinguished  from  the  other  part  by  the 
vendor  himself  in  making  his  improvements — affords  no  ground  for 
assessing  upon  it  a  part  of  the  cost  of  such  improvements,  under  a  pro* 
vision  in  the  contract  to  pay  for  expenses  incu7-red  upon  it. 

5.  Taxes  having  been  paid  ujion  the  whole  tract  together,  the  vendee 
will  be  charged  with  a  proportionate  part  of  them,  with  interest  from  the 
time  of  their  payment. 


Mr.  Blake,  for  complainant. 

Mr.  English  and  Mr.  Williamson,  for  defendant. 

The  Vice-Chancelloe. 

This  suit  is  by  Ulric  U.  Locander  against  Phineas  P. 
Lounsbery,  to  compel  the  latter  to  convey  to  the  former  a 
certain  "live  acre  lot"  in  Cranford,  in  the  county  of  Union. 

In  1866,  the  parties  to  the  suit  were  partners  in  business 
as  physicians  in  the  city  of  New  York.  In  1864,  a  tract  of 
land,  known  as  the  Pierson  farm,  containing  about  fifty  acres, 
and  of  which  the  above  five  acre  lot  is  a  parcel,  was  bought 
by  them  and  conveyed  to  Locander  and  one  Charlotte  H.  Sta- 
ples, she  taking  an  undivided  part  for  the  benefit  of  Louns- 
bery, her  brother.  In  the  fall  of  1866,  Locander  was  arrang- 
ing to  visit  Europe,  and  agreed  to  sell  to  Lounsbery  his 
interest  in  the  busine.ss  and  his  interest  in  the  farm.  The  sale 
was  effected,  and  a  conveyance  of  the  farm  duly  executed  by 
Locander  and  Staples  to  Lounsbery,  who  gave  back  to 
Locander  a  mortgage  on  the  farm  for  $8000,  to  secure  his  note 
for  that  sum,  being  so  much  of  the  price,  viz.,  $10,600, 
agreed  to  be  paid  for  the  farm  and  the  business.  The  note 
and  mortgage  were  dated  July  1st,  1867,  but  were  in  fact  exe- 
cuted and  delivered  in  the  previous  spring  before  Locander 
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started  for  Europe,  which  he  did  on  or  about  the  4th  of  May. 
They  were  post-dated  to  prevent  interest  from  accruing  before 
the  last  named  date.  They  were  made  payable  in  five  years, 
with  interest  half-yearly. 

When  the  above  sale  was  bargained  for,  and  before  it  was 
consummated  by  conveyance,  a  verbal  agreement  existed 
between  Locander  and  Lounsbery  in  connection  with  the 
transaction,  in  relation  to  a  possible  partnership  between  them 
on  Locander's  return ;  in  relation  to  quit  claims,  from  time 
to  time,  by  the  latter  from  his  mortgage,  of  such  parts  of  the 
farm  as  Lounsbery  might  sell,  and  in  relation  also,  to  a 
refusal  or  privilege  to  be  given  to  Locander,  of  buying  back 
the  above  five  acre  lot.  The  terms  of  this  verbal  agreement, 
or  some  of  them,  were  reduced  to  writing  by  Lounsbery,  and 
the  writing  signed  by  himself  and  Locander.  The  following 
is  a  copy  of  it : 

"  It  is  hereby  agreed  between  P.  P.  Lounsbery  and  U.  U. 
Locander,  that  $1000  on  his  note  and  mortgage  shall  be  paid 
annually,  if  so  desired,  by  six  months  notice.  It  is  also 
agreed  that  U.  U.  Locander  is  to  have  the  refusal  of  a  five 
acre  lot  of  the  Pierson  farm  in  Cranford,  N.  J.,  at  the  bend 
of  the  Rahway  river,  at  the  rate  of  $200  per  acre ;  interest, 
taxes  and  expenses  added  until  the  mortgage  is  paid  ;  and  in 
case  of  the  Sale  of  any  part  of  the  said  Pierson  farm,  mort- 
gaged by  P.  P.  Lounsbery  to  U.  U.  Locander,  he  agrees  to 
give  a  quit  claim  on  the  same,  if  he  is  paid  at  the  rate  of 
$200  per  acre.  It  is  also  agreed  that  U.  U.  Locander  will 
not  practice  medicine  in  the  city  of  New  York,  except  in 
equal  partnership  with  said  P.  P.  Lounsbery,  and  he  shall 
have  the  privilege  of  returning  as  a  partner  in  the  medical 
practice  by  the  payment  of  $1000  and  one-half  the  expenses 
of  repairs  and  interest,  and  rent  at  116  Spring  street,  to  said 
Lounsbery. 

"New  York,  April  16th,  1867. 

(Signed)  "  Phixeas  P.  Lounsbery, 

"Ulric  U.  Locander." 

The  mortgage,  to  which  the  above  agreement  relates,  though 
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dated,  as  before  mentioned,  on  the  1st  of  July,  1867,  was,  in 
fact,  acknowledged  on  the  20th  of  April  preceding — four  days 
after  the  date  of  the  agreement  itself.  On  the  1st  of  the  fol- 
lowing May,  the  mortgage  and  note  were  delivered,  as  appears 
by  a  written  receipt,  so  that,  notwithstanding  the  dijQPerences  of 
dates,  there  can  be  no  reasonable  doubt,  from  the  documents 
and  other  proofs  in  the  case,  that  the  agreement  of  April  16th, 
1867,  on  which  the  complainant  relies,  was  a  material  part  of 
the  general  transaction,  and  that  the  right  to  have  the  five 
acre  lot  reconveyed  in  pursuance  of  the  agreement,  cannot  be 
regarded  as  independent  of,  or  separable  from  the  original 
sale  and  conveyance,  but  was  a  constituent  part  of  the  bargain 
by  which  that  sale  and  conveyance  were  made. 

Upon  Locander's  return,  he  released,  from  time  to  time, 
certain  lots  at  Lounsbery's  request,  in  pursuance  of  the  above 
agreement,  and  some  time  before  the  filing  of  his  bill,  and  in 
or  about  October,  1868,  requested  the  latter  to  convey  to  him 
the  five  acre  lot,  tendering  therefor  the  moneys  which  the 
agreement  requires.  Lounsbery  refused  to  convey,  and  this 
suit  is  now  brought  for  specific  performance. 

My  opinion  is  that  the  complainant  is  plainly  entitled  to 
a  decree.  The  defendant  sets  up  in  his  answer,  that  when  he 
and  Locander  signed  the  agreement,  there  were  other  and 
larger  stipulations  agreed  on  between  them,  which  were  not 
inserted  in  the  writing,  and  he  goes  on  to  tell  what  they 
were.  His  defence  is  an  attempt  to  change  and  contradict, 
by  parol  evidence,  the  contract  in  writing,  and  if  the  evi- 
dence, as  taken  by  the  master,  were  sufficient  to  sustain  the 
allegations  in  this  respect,  made  by  the  answer,  it  would  have 
been  of  no  avail  if  objected  to  by  the  complainant,  because 
excluded  by  a  familiar  and  elementary  rule,  as  applicable  and 
as  useful  in  equity  as  at  law.  There  is  nothing  to  show  any 
accident,  fraud,  or  mistake,  by  which  the  writing  is  defective, 
or  on  account  of  which  it  can  be  reformed.  Parol  evidence 
is  inadmissible  to  show  that  when  it  was  made  the  parties 
agreed  to  something  else  that  enlarges  or  abridges  the  con- 
tract then  written.     But  supposing  it  to  be  admissible  undei 
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the  heads  of  fraud,  accident  or  mistake,  it  does  not  support 
the  defendant's  allegations.  The  proofs  establish,  to  my 
entire  satisfaction,  the  opposite  assertion,  and  I  regard  the 
case,  on  its  merits  and  on  the  evidence,  as  it  stands,  as  a  clear 
ono  for  specific  performance. 

The  suggestion  on  behalf  of  the  defendant,  that  this  court 
is  not  bound  under  any  circumstances  to  decree  specific  per- 
formance, is  by  no  means  correct.  The  making  of  such 
decree  is  undoubtedly  an  exercise  of  the  extraordinary  juris- 
diction of  the  court;  and  where  the  equities  are  debatable, 
the  decree  will  depend  in  a  sense  upon  discretion,  and  may 
be  granted  or  denied  according  to  the  special  exigencies  and 
facts  of  the  case.  But  there  are  cases  where  little  or  no  room 
for  discretion  exists — where  a  decree  for  performance  cannot 
be  arbitrarily  refused,  and  seems  hardly  distinguishable  from 
matter  of  right. 

Enforcing  the  specific  performance  of  a  contract  is  an  ex- 
ercise of  the  extraordinary  jurisdiction  of  the  court,  resting 
in  sound  discretion.      Garlss  v.  Gariss,  1  C.  E.  Green  82. 

But  where  a  contract  is  certain  and  fair  in  all  its  parts,  and 
is  for  an  adequate  consideration,  and  the  party  seeking  its 
enfi)rcement  has  held  himself  ready  to  perform  it  accord- 
ing to  its  terms,  without  default  on  his  part,  and  has  been 
prompt  in  his  application  for  relief,  a  court  of  equity  will 
decree  specific  performance  of  the  contract,  as  a  matter  of 
course.  Under  such  circumstances,  it  is  as  much  a  matter  of 
course  for  courts  of  equity  to  decree  specific  performance  of 
the  contract,  as  it  is  for  a  court  of  law  to  give  damages  for  a 
breach  of  it. 

The  above  language  is  employed  by  Chancellor  Green,  on 
this  point,  in  Hopper  v.  Hopper,  1  C.  E.  Green  147,  and  is 
warranted  by  the  authorities  cited. 

By  the  contract  in  the  present  case,  the  complainant  is  to 
pay  $200  an  acre  for  the  land,  and  also  interest,  taxes,  and 
expenses.  Under  the  head  of  expenses,  a  question  is  raised 
on  behalf  of  the  defendant  as  to  whether  the  five  acre  lot  is 
not  fairly  to  be  charged  with  a  part  of  the  expenses  incurred 
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by  defendant  in  working,  improving,  and  adorning  the  other 
part  of  the  farm,  which  adjoins  the  lot  of  five  acres  he  agreed 
to  convey.  I  think  it  clear,  from  the  agreement  and  from 
tlie  nature  of  the  case,  that  no  such  charge  can  be  made. 
The  five  acre  lot  is  on  the  bend  of  the  river,  and  was  very 
properly  distinguished  from  the  rest  of  the  farm  by  the 
defendant  himself,  in  making  his  improvements.  That  its 
value  was  incidentally  increased  by  the  adjoining  improve- 
ments, can  certainly  be  no  legal  or  reasonable  ground  ibr 
assessing  it  for  a  part  of  their  cost.  Whatever  payments 
were  made  by  the  defendant  for  work  done  on  the  five  acre 
lot,  or  actually  required  by  it,  must  be  allowed  him.  The 
taxes  have  been  paid  on  the  whole  farm  together.  It  will 
therefore  be  right  to  charge  complainant  with  a  full  and  pro- 
portionate part  of  them,  with  interest  on  such  part  from  the 
time  of  being  paid  by  defendant. 

It  should  be  referred  to  a  master,  to  ascertain  what  are  tlie 
proper  boundaries  and  description  of  the  land  to  be  conveyed, 
and  also  the  proper  sum  to  be  paid  by  complainant  for  con- 
sideration money  and  interest,  and  also  for  taxes  and  expenses 
and  interest  on  such  amounts  as  the  defendant  may  be  shown 
to  have  paid. 

I  shall  advise  as  above.'* 


Shaep  vs.  Trimmer. 


1.  Where,  by  the  terms  of  a  contract  for  the  purchase  of  lands,  the  deed 
was  to  be  delivered  and  possession  given  on  a  day  named,  and  on  that  day 
the  vendee  took  possession  of  the  premises,  but,  by  mutual  consent,  the 
delivery  of  the  deed  was  postponed  to  a  future  day,  and  on  that  day  a 
disagreement  arose  as  to  the  terms  of  payment  of  part  of  the  purchase 
money,  by  which  the  delivery  of  the  deed  was  prevented,  and  subse- 
quently the  vendor  offered  the  deed  upon  the  terms  of  payment  wliich  the 
vendee  himself  had  required  on  the  day  when  the  deed,  by  mutual  con- 
sent, was  to  have  been  delivered,  and  the  vendee  still  continues  in  posses- 
sion, equity  will  compel  him  to  comply  with  the  terms  which  lie  acknow- 
ledges were  agreed  on. 

*Decree  modified,  excluding  covenants  in  deed.     10  O.  E.  Gr.  554. 
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2.  In  such  case,  time  is  not  of  the  essence  of  the  contract  in  such  man- 
ner as  to  relieve  the  vendee  from  its  performance,  where  lie  has  suffered 
no  loss,  even  though  the  original  default  was  on  the  part  of  the  vendor  in 
not  acpepting  certain  notes  agreed  upon  as  a  substitute  for  cash. 

3.  A  dower  right  in  the  land,  known  by  tiie  vendee  to  exist  when  he 
executed  the  contract,  will  not  relieve  him  from  his  obligatio'n ;  it  was  un- 
derstood that  he  was  to  take  the  title  so  charged. 

4.  Under  the  circumstances  of  the  case,  costs  disallowed. 


Tlie  argument  was  upon  the  pleadings  and  proofs. 
Mr.  Allen,  for  complainant. 
Mr.  Van  Fleet,  for  defendant. 

The  Vice-Chancp:llor. 

The  defendant,  by  a  contract  in  writing  of  January  24th, 
1871,  with  his  brother-in-law  the  complainant,  agreed  to 
purchase  of  the  latter  his  farm  in  the  county  of  Morris. 
The  deed  was  to  be  delivered  and  possession  given  on  the 
first  of  the  following  April.  On  that  day  the  complainant, 
whose  residence  was  on  the  farm,  moved  off,  and  the  defendant 
took  possession.  By  mutual  consent  the  delivery  of  the  deed 
tvas  postponed  till  the  fourth  of  that  month.  On  the  fourth 
a  disagreement  between  them  as  to  the  manner  and  terms  of 
the  payment  of  a  portion  of  the  purchase  money,  prevented 
the  delivery  of  the  deed.  The  defendant  retained  possession 
of  the  premises,  but  claimed  that  the  contract  had  not  been 
fulfilled  by  the  complainant  on  the  fourth,  as  agreed  between 
them.  Repeated  attempts  were  afterwards  made  by  the  com- 
plainant to  come  to  terius  with  the  defendant,  at  one  of 
which,  on  the  20th  of  September,  1871,  he  sent  his  brother 
to  offer  the  deed  u[)on  the  particular  terms  and  methods  of 
payment  which  the  defendant,  on  the  4th  of  April,  had 
required.  The  defendant  refused  to  accept,  and  put  his 
refusal  on  the  ground  that  the  time  had  gone  by,  and  that  he 
was,  therefore,  absolved  from  his  bargain.  He  still  held 
possession  of  the  farm.     On  the  31st  of  October,  1871,  the 
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bill  was  filed  for  specific  performance,  and  the  cause  has  been 
argued  on  the  pleadings  and  proofs. 

The  controversy  has  arisen  from  differences  between  the 
parties,  altogether  inadequate  to  justify  the  dissensions  it  has 
occasioned.'  The  parties  themselves,  and  not  a  few  of  their 
relatives  or  friends,  were  examined  as  witnesses.  The  intelli- 
gence and  truthfulness  that  characterized  the  testimony  on 
both  sides,  leave  little  if  any  room  for  dispute  in  regard  to 
the  facts.  It  would  answer,  as  I  see,  no  useful  or  desirable 
end  to  go  now  into  the  details  of  the  case.  They  were 
minutely  and  thoroughly  investigated  in  examining  the  wit- 
nesses ;  and  at  the  argument  all  the  points  that  could  plausi- 
bly be  urged  were  strenuously  urged  on  behalf  of  the 
defendant,  but  the  points  themselves  were  necessarily  fine — 
in  my  judgment,  apices  juris — and  are  unavailing  to  with- 
stand and  defeat  the  substantial  equities  by  which  the  com- 
plainant's case  is  supported. 

The  terms  of  payment  set  out  in  the  contract  require  most 
of  the  purchase  money  in  cash,  but  by  an  understanding 
between  the  parties,  certain  promissory  notes,  held  then  and 
still  held  by  defendant,  were  to  be  taken  as  cash.  The  com- 
plainant, shortly  after  the  contract,  became  afraid  of  the  notes, 
and  at  the  time  of  delivering  the  deed  demurred  to  them. 
In  this  he  was  at  fault,  but  in  connection  with  what  before 
and  afterward  occurred,  this  fault  does  not  deprive  him  of 
the  aid  he  now  asks.  Between  January  24th  and  the  1st  of 
April,  when  the  deed  was  to  pass,  the  complainant  and  de- 
fendant talked  of  these  notes,  and  the  defendant  became 
aware  of  the  complainant's  reluctance  to  take  them,  but  he 
made  arrangements  to  go  into  possession ;  the  complainant 
sold  out  his  farming  implements  and  stock,  hired  another 
house,  and  on  the  1st  of  April  moved  into  it  to  become  em- 
ployed in  a  different  way.  It  is  proved  that  the  defendant 
grew  tired  of  the  bargain  before  the  1st  of  April,  and  asked 
the  complainant  to  release  him,  ofifering  to  pay  him  for  doing 
so.  This  circumstance  is  made  much  of  against  him;  and  on 
the  other  side  it  was  objected  to  the  conduct  of  the  complain- 
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aut,  that  he  sought  to  take  advantage  of  the  defendant's 
position  and  of  the  words  of  the  contract,  to  extort  from  the 
latter  better  terms  than  he  was  bound  in  good  faith  to  accept. 
I  think,  however,  that  neither  of  these  objections  is  very 
important  as  bearing  on  the  question  of  the  defendant's  obli- 
gation in  equity,  to  take  his  deed  and  consummate  the  bar- 
gain on  the  terms  and  conditions  which  he  himself  says  were 
the  ones  agreed  on.  He  stands  on  the  strict  question  of  time, 
and  under  all  the  facts  of  the  case  he  cannot  prevail.  The 
question  of  time  was  not  an  element  of  the  contract  in  such  a 
sense  as  to  discharge  him  from  taking  the  deed  and  comply- 
ing on  his  part  with  the  terras  of  payment,  as  he  states  them. 
He  took  everything  but  the  deed.  He  took  the  land,  and,  so 
far  as  appears,  has  it  yet.  The  diiference  between  that  which 
the  defendant  was  willing  to  give  and  what  the  complainant 
was  willing  to  take  instead  of  the  cash,  was  exceedingly 
slight,  in  fact  purely  formal.  But  still  the  complainant  ad- 
mits that  he  hesitated  to  accept  the  identical  notes  agreed  on 
as  a  substitute  for  cash.  To  this  extent  he  was  at  fault.  But 
the  duty  of  the  defendant  to  close  with  the  complainant  when 
the  latter  tendered  himself  ready  to  accept  the  identical  terms 
on  which  the  defendant  had  vigorously  insisted,  cannot,  in 
my  judgment,  be  successfully  denied,  in  the  face  of  the  fticts 
that  the  farm  itself  passed  into  his  possession  and  control, 
and  that  he  suffered  no  loss  by  the  lapse  of  time,  which  was 
not  of  the  essence  of  tlie  conti-act. 

The  alleged  interest  or  dower  right  of  complainant's  mother 
in  the  farm,  has  been  urged  as  a  reason  against  a  decree  in 
his  favor.  This  objection  was  not  taken  when  it  would  have 
been  taken  if  the  defendant  had  attached  to  it  the  slightest 
importance.  Tlie  situation  of  the  title  was  perfectly  known 
to  him  when  he  executed  the  contract.  It  was  well  under- 
stood that  he  took  the  title  in  that  respect  as  it  was.  The 
mother  of  the  complainant  is  the  mother  of  the  wife  of  the 
defendant.  She  is  very  old,  and  ample  provision  exists  for 
her  dower,  irrespective  of  her  alleged  lien  on  this  land.  It 
exists  under  a  family  arrangement,  of  which  the  defendant 
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was  fully  informed  and  to  which  he  was  a  party.  Her  for- 
mal release  could  no  doubt  be  at  once  secured  if  requested,  or 
even  unobjected  to  by  the  defendant  and  his  wife.  I  cannot 
doubt  this  from  the  evidence.  There  is  nothing  substantial 
or  equitable  in  this  point  of  defence. 

The  only  point  I  have  doubts  of  is  that  of  costs,  but 
taking  into  consideration  the  nature  and  circumstances  of  the 
tlifferences  out  of  which  the  controversy  has  arisen,  I  think 
costs  should  be  disallowed.  The  defendant,  upon  being  ten- 
dered a  proper  conveyance  of  the  land,  must  assign  or  trans- 
fer to  the  compfainant  the  securities  and  pay  him  the  money 
which  he  admits  were  to  be  assigned  and  paid  on  the  4th  of 
April,  1871.  Interest  is  to  accrue  from  the  last  date.  If,  by 
any  change  of  the  securities  or  other  cause,  the  general  direc- 
tion here  given  in  regard  to  the  decree  should  not  prove 
sufficient  to  secure  a  final  adjustment  between  the  parties,  I 
will,  upon  application  of  either  party  and  notice  to  the  other 
by  the  one  applying,  make  such  further  directions  as  may  be 
needed. 

I  advise  a  decree  for  specific  performance,  as  above. 


Stiger  vs.  Mahone  and  others. 

1.  A  conveyance  of  land  was  made,  subject  to  two  mortgages,  payment 
of  which  was  expressed  in  the  deed  to  be  assumed  by  the  grantee.  In  a 
suit  to  foreclose  the  prior  mortgage,  the  holder  of  tlie  second  niort<i:age 
was  a  party  defendant,  and  the  decree  directed  the  amount  of  the  second 
mortage  to  be  raised  and  paid.  At  the  sheriff's  sale  under  execution,  the 
grantee  and  owner  of  the  equity  of  redemption  bouglit  the  lands  in  for 
a  trifle  more  than  tlie  sum  due  on  tlie  prior  mortgage,  leaving  a  large 
deficit  on  the  second.  Suit  is  now  brouglit  to  re-establish  and  fore- 
close the  second  mortgage.  The  evidence  taken  in  tliis  suit  showed  that 
sale  to  have  been  in  the  absence  of  the  second  liolder,  and  with  the  purpose 
of  discharging  the  lands  of  the  second  mortgage  without  payment  of  it  in 
full.     Held,  tliat  in  equity  tlie  effect  of  the  purchase  and  slieriff's  d<fd 
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was  to  pay  off  the  prior  mortgage,  and  to  i\iake  the  second  mortgage  a 
first  lien  for  the  unpaid  amount  of  it. 

2.  The  assumption  by  the  grantee,  in  the  conveyance,  of  the  mortgage 
debt,  makes  the  grantee  personally  liable  in  equity  to  the  holder  of  the 
mortgage,  and  the  insolvency  of  the  obligor  in  the  bond  need  not  be 
charged  or  proved  to  warrant,  in  the  foreclosore  suit,  a  decree  for  payment 
of  the  deficiencv  after  sale  of  the  lands. 


December  14th,  1870,  William  H.  Weeks  conveyed  to  Ed- 
ward F.  Mahone  certain  mill  premises  in  Middlesex,  of  about 
seven  and  a  half  acres,  for  $10,000.  The  deed  contained  the 
following  stipulations,  viz. :  "  Subject,  nevertheless,  to  two 
certain  mortgages  on  the  said  premises,  amounting  to  $9500, 
•which  mortgages  the  party  of  the  second  part  hereby  assumes, 
and  agrees  to  pay,  together  with  the  interest  thereon." 

The  only  mortgages  on  the  premises  were  tw'o :  first,  a 
mortgage  to  Simeon  W.  Phillips,  dated  February  10th,  1870, 
for  $5000,  and  second,  a  mortgage  made  by  Weeks,  to  secure 
his  bond,  dated  May  10th,  1870,  held  by  Jacob  M.  Stiger, 
for  $4500. 

March  3d,  1871,  Mahone  conveyed  the  premises  to  Anthony 
W.  Dimock,  for  $30,000,  and  the  deed  contained  exactly  the 
same  stipulation  as  above  in  regard  to  the  mortgages. 

July  1st,  1871,  Anthony  W.  Dimock  conveyed  the  prem- 
ises to  Abraham  H.  Schenck  for  $20,000,  with  the  following 
in  the  deed  :  "  Subject  to  two  mortgages  upon  the  said  prop- 
erty, one  for  $5000  and  the  other  for  $4500,  which  mortgages, 
amounting  together  to  $9500,  said  i)arty  of  the  second  part 
assumes  as  part  of  the  said  consideration." 

July  17th,  1871,  Phillips,  the  holder  of  the  first  mortgage, 
filed  his  bill  to  forclose,  Stiger  being  one  of  the  parties  de- 
fendant. Schenck's  deed  was  not  on  record,  and  he  was  not 
made  a  party. 

February  14th,  1872,  a  decree  was  obtained,  and  execution 
issued  to  the  sheriff  to  raise,  first,  $5714.42  and  costs  for 
Phillips,  and  second,  $5054.70  for  Stiger. 

May  16th,  1872,  the  premises  were  struck  off  by  the 
sheriff,  to  Schenck,  for  $6100,  and  after  paying  the  amount 
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due  to  Phillips,  and  the  costs  of  the  sheriff,  there  was  left 
$62.50  for  Stiger. 

This  suit  is  by  Stiger,  to  enforce  his  mortgage  lien  against 
the  premises,  and  for  a  decree  against  Mahone,  Dimock  and 
Schenck,  personally,  for  whatever  of  Stiger's  mortgage  debt 
cannot  be  made  out  of  the  premises.  The  bill  charges  that 
Dimock  and  Phillips  colluded  for  the  purpose  of  having  the 
premises  sold  under  foreclosure,  and  of  buying  them  in,  dis- 
charged from  Stiger's  mortgage ;  and  that  the  foreclosure  pro- 
ceedings were  so  taken  and  carried  on,  by  the  consent  and  for 
the  benefit  of  Dimock  and  Schenck,  and  that  the  purchase 
at  the  sheriff's  sale,  and  the  payment  to  the  sheriff  of  the  con- 
sideration money,  amounted  in  equity  only  to  payment  and 
satisfaction  of  the  amount  due  to  Phillips  on  his  mortgage, 
and  to  payment  of  $62.50  on  account  of  the  amount  decreed 
to  Stiger  on  his  mortgage  and  costs.  The  bill  also  charges 
that,  by  virtue  of  the  several  stipulations  in  the  deeds  as 
aforesaid,  Mahone,  Dimock  and  Schenck  are  severally  liable 
in  equity  to  pay  the  amount  of  principal  and  interest  on 
Stiger's  mortgage,  and  that,  notwithstanding  the  foreclosure 
proceedings,  and  the  pretended  sale  and  conveyance  there- 
under, the  premises  are  still  subject  to  the  lien  of  this  mort- 
gage.    It  prays  answers  not  under  oath. 

Separate  answers  were  filed  by  Dimock  and  Schenck,  and 
testimony  taken  for  the  complainant ;  none  for  the  defence. 

Mr.  Pitney,  fbr  complainant. 

3fr.  Magie,  for  defendant. 

The  Vice-Chancellor. 

It  is  quite  clear  from  the  evidence  in  this  case,  that  the 
sale  of  the  mortgaged  premises  was  brought  about  by  contri- 
vance and  design  on  the  part  of  Dimock  and  Schenck,  and 
that  their  object  was  to  buy  the  premises  in,  discharged  of 
Stiger's  mortgage.  This,  I  think,  cannot  reasonably  be 
doubted.     It  is  also  quite  clear  that  Schenck  was  acting  as 
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Dimock's  agent  or  co-adjutor  in  the  matter,  and  that  the  sale 
was  urged  on  by  Scheuck  when  Stiger  was  not  present  and 
did  not  expect  it  to  take  place  because  of  certain  negotiations 
between  him  and  Dimock  for  a  payment  of  $3000  on  the 
decree,  and  an  extension  of  the  time  of  payment  of  the 
balance.  Schenck  was  at  the  sale,  and  though  Phillips  was 
willing  to  have  it  adjourned,  as  a  friend  of  Stiger  who  was 
present  urgently  requested,  yet  Schenck  insisted  on  the  sale 
proceeding,  and  bought  the  property  in.  The  whole  pro- 
ceeding is  plainly  indefensible,  and  the  ground  taken  in  the 
bill  is  good,  that  the  $6100  paid  by  Schenck  amounted  to 
only  so  much  paid  on  the  mortgages  and  costs  of  foreclosure. 
He  was  the  owner  of  the  equity  of  redemption  before  the 
sale,  and  he  stood  in  no  better  position  afterwards.  The 
transaction  resulted  in  extinguishing  the  mortgage  of  Phil- 
lips and  making  Stiger's  mortgage  the  first  lien ;  a  result  not 
contemplated  by  the  defendants,  but  the  only  one  consistent 
with  right  and  with  the  settled  doctrine  of  equity.  This 
doctrine  is  applied  in  many  cases.  It  is  well  expressed  and 
enforced,  in  Hilton  v.  Bissell,  1  Sandf.  Ch.  409.  There  B. 
had  purchased  land,  subject  to  two  mortgages,  the  pay- 
ment of  which  he  assumed.  The  junior  mortgage  belonged 
to  H.  B.  neglected  to  pay  the  interest  on  the  senior  mort- 
gage, and  it  was  foreclosed  against  B.,  H.,  and  others.  B. 
purchased  the  land  at  the  master's  sale  under  the  decree,  and 
received  a  deed.  There  was  no  surplus.  On  a  bill  by  H. 
against  B.  to  foreclose  the  junior  mortgage,  it  was  held  that 
the  deci-ee  and  sale  were  no  bar  to  the  suit.  In  equity,  B.'s 
bid  and  purchase  was  held,  in  favor  of  H.,  to  be  a  payment 
and  extinguishment  of  the  prior  mortgage,  leaving  the  land 
subject  to  the  junior  lien.  The  court  said  that  B.  was  bound 
by  his  covenant  to  satisfy  the  second  mortgage,  and  could 
not  be  permitted  so  to  do  it  as  to  defeat  the  benefit  in- 
tended to  be  secured  by  his  covenant,  and  thereby  take 
advantage  of  his  own  wrong;  and  that  equity,  disregarding 
the  forms  of  title  which  B.  had  acquired,  would  consider  him 
Vol.  lk.  2  e 
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as  the  owner  of  the  laud  subject  to  H.'s  mortgage,  and  dis- 
charged of  the  mortgage  to  G. 

The  complahiant,  Stiger,  is  entitled  to  a  decree  of  foreclo- 
sure of  his  mortgage  thus  equitably  re-established,  and  to 
have  the  land  sold  to  pay  the  amount  due  on  it  for  principal, 
interest  and  costs. 

The  premises  appear,  by  the  evidence,  to   be  abundantly 
sufficient  to  pay  such  amount,  but  if  a  deficiency  should  be 
found   to   exist,  the  defendants  will   be  personally  liable  to 
make  it   good,  in    fulfillment  of  the  several  and   respective 
covenants  contained  in  the  deeds.     The  rule  in  respect  to  the 
equitable  obligations  arising   against   grantees  from  stipula- 
tions of  this  description  in  deeds,  was  laid  down  in  Klnpworth 
V.  Dressier,  2  Beas.  62.     Where  a  grantee  in  a  deed  cove- 
nants with  the  grantor  to  pay  off  an  encumbrance  subsisting 
on  the  premises,  if  the  grantor  is  personally  liable  for  the 
payment  of  the  encumbrance,  the  grantee,  by  virtue  of  the 
agreement,  is  regarded  in  equity  as  the  principal  debtor,  and 
the   grantor   as   a   surety   only.     The   Klapworth   case   was 
decided  before  the  statute  of  1866,  which  expressly  authorizes 
decrees  in  foreclosure  suits  for  the  payment  by  the  parties 
liable  at  law  or  in  equity  for  any  deficiency  after  sale  of  the 
laud,  and  the  decision  in  that  case  had  a  special  basis  in  the 
fact  there  alleged  and  established,  that  the  obligor  in  the  bond 
was  insolvent.     The  insolvency  of  Weeks,  the  obligor  here, 
is  not  proved,  but  it  is  not  necessary  to  appear,  since  the 
above-mentioned  statute,  in  order  to  sustain  the  decree.     The 
statute  is  applicable  to  foreclosure  suits,  and  this  suit  being 
one  to  set  up  the  mortgage  and  foreclose  it,  is  within  the 
statutory  letter  and  spirit.     It  was  objected  at  the  hearing, 
that  Weeks  not  being  a  party  defendant,  a  decree  could  not 
be  made  for  payment  of  a  possible  deficiency.     I  am  unable 
to  see  how  he  can   be  considered   a  necessary  party,  if  he 
might  have  been  a  proper  one.     Sucii  an  objection,  taken  at 
the  hearing  and  not  by  the  pleadings,  or  at  an  earlier  stage 
of   the  cause,   will   not   prevail  if   the  requisite   parties  are 
before  the  court  to  enable  it  to  finally  dispose  of  the  case. 


FEBRUARY  TERM,  1874.  431 

Lynch  v.  Clements. 

I  see  no  difficulty  on  this  point.  Nor  is  the  objection  good, 
that  the  mortgages,  the  payment  of  which  was  assumed  in 
the  deeds,  were  not  sufficiently  designated  or  described.  Tliey 
were  the  only  mortgages  on  tlie  premises,  and  answered  re- 
spectively and  together  to  the  amounts  mentioned  in  the 
covenants. 

I  shall  advise  that  the  complainant  is  entitled  to  the  relief 
prayed  for  in  the  bill. 


Lynch  vs.  Clements  and  others. 

1.  The  nndue  influence  tliat  is  sufiBcient  to  invalidate  a  will,  must  be 
such  as  to  overcome  the  volition  arid  free  agency  of  the  testator. 

2.  The  inequality  and  injustice  in  the  provisions  of  the  will  cannot  by 
themselves  be  adequate  to  prevent  a  court  of  equity  from  giving  aid  to 
carry  out  its  provisions,  but  they  may  suflice  to  call  for  explanation  from 
those  in  whose  favor  ihey  are  made. 

3.  What  influence  amounts  to  undue  influence  in  the  sense  of  the  law, 
cannot  be  defined  or  described  with  exactness,  but  only  in  general  and 
approximate  terms.  Each  case  must  be  decided  by  the  application  o(' 
these  general  principles,  with  good  sense,  to  the  special  facts  and  sur- 
roundings of  the  cjise. 

4.  The  bill  being  filed  by  a  brother  against  his  brother  and  two  sisters 
to  recover  the  bulk  of  tbe  father's  estate  claimed  by  the  former  as  resid- 
uary legatee  under  tiie  will,  held,  that  the  facts  of  the  case  showed  that 
the  will  was  made  by  the  father  at  the  dictation  or  under  the  control  of 
the  complainant,  and  tliat  he  was  therefore  not  entitled  to  relief. 


Argued  on  pleadings  and  proofs. 

Mr.  JE}v(ins,  for  complainant. 

Mr.  Tvitle,  for  defendants. 

The  Vice-Chancellor. 

The  object  of  this  suit  by  James  Lynch,  is  to  recover  from 
his  brother  and  two  sisters  the  bulk  of  his  father's  estate, 
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which,  as  residuary  legatee,  lie  claims  under  the  will ;  and 
the  defence  is,  that  the  will  was  procured  by  undue  influence 
on  his  part,  and  that  he  is  therefore  not  entitled  to  any  relief. 

The  testator,  Bernard  Lynch,  was  for  many  years  a  resi- 
dent of  Paterson,  in  this  state,  where  he  died  on  the  25th 
day  of  November,  1861.  His  will  was  signed  on  the  13  th 
of  the  previous  September,  and  proved  in  the  surrogate's 
office  of  Passaic  on  the  16th  of  the  following  December.  At 
his  death  he  was  seized  of  a  farm  in  Paterson,  of  sixty-eight 
acres,  which  he  had  owned  and  occupied  for  twenty-one  years, 
and  from  which,  by  his  labor,  he  had  derived  a  support.  He 
was  advanced  in  years  when  he  died,  and  left  surviving  him 
his  widow,  Margaret,  and  four  children,  James,  Elizabeth, 
Bernard  and  Margaret.  Margaret  was  then  sixteen  years  of 
age,  and  Elizabeth  considerably  older.  Both  of  them  had 
lived  at  home,  working  with  their  parents,  and  were  doing  so 
at  their  father's  death.  Bernard,  a  young  man,  had  enlisted 
in  the  war,  and  James,  the  oldest  of  the  children,  had  left 
home,  unwilling  to  work,  when  about  sixteen  years  old,  and 
had  subsequently,  for  fifteen  years,  or  thereabouts,  led  a 
profligate  and  disreputable  life  in  the  city  of  New  York.  He 
had  assumed  the  name  of  James  Collins,  followed  no  legiti- 
mate business,  but  was  a  gambler,  keeping  at  one  time  a 
gambling-house  in  Broadway,  and  at  another  a  low  house 
and  drinking  place  in  Water  street.  He  made  occasional 
visits  at  his  father's,  in  Paterson,  while  his  father  was  alive, 
and  his  father  visited  him  in  New  York.  He  lent  his  father 
money  at  different  times,  and  at  his  death  held  a  mortgage 
for  $3000.  on  the  farm. 

The  will  gave  $1000  to  Elizabeth,  $500  to  Margaret,  and 
$1  to  Bernard;  the  residue,  both  real  and  personal,  to  the 
widow  for  life,  and  after  her  death  to  James.  The  widow 
and  James,  and  one  John  O.  Neill,  were  the  executors,  and 
were  empowered,  by  the  widow's  consent,  to  turn  the  farm 
into  money.  It  was  sold  in  1866  for  $21,000,  out  of  which 
the  mortgage  on  it  for  $3000  was  paid,  $14,000  of  the  price 
secured  by  a  mortgage,  and  $4000  paid  in  cash.     The  widow 
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then  purchased  two  lots  in  Paterson,  and  built  on  them  a 
house  out  of  the  estate  means  in  lier  hands,  and  lived  in  it 
with  her  three  children  till  she  died,  in  March,  1872.  Before 
her  death,  James  had  got  from  her  $8000  of  the  principal, 
34000  at  one  time  and  $4000  at  another,  and  urged  her  to 
let  him  have  more,  which  she  refused.  The  two  sums  of 
$4000  each  he  spent  in  gambling  and  betting.  In  July 
following  her  death,  he  filed  his  bill  in  this  suit  to  get  what 
was  left.  The  real  estate  being  vested  in  the  widow,  indi- 
vidually, descended  by  law  to  the  four  children  as  tenants  in 
common,  but  the  tlu-ee  children,  defendants,  are  in  possession 
of  it,  and  whatever  of  the  personalty  remains  is  also  in  their 
hands.  The  complainant  asks  that  they  be  decreed  to  con- 
vey to  him  the  real  estate,  and  to  account  for  and  pay  over 
the  moneys  or  personal  effects  derived  from  the  father's  estate, 
which,  as  representing  the  mother,  or  otherwise,  they  may 
have. 

That  the  will  makes  a  grossly  unequal  distribution  of  the 
property  among  the  four  children,  giving  most  of  it  to  one  so 
unworthy,  must  cause  instant  and  strong  disapproval,  but  it  is 
hardly  needful  to  say  that  the  want  of  wisdom  and  justice 
thereby  evinced  is  not  sufficient  by  itself  to  make  the  will 
invalid,  or  to  prevent  this  court  from  giving  aid  to  carry  out 
its  directions.  The  testator  had  a  clear  legal  right  to  give  all 
his  property  to  James,  to  the  exclusion  of  his  three  othei- 
children  entirely,  without  regard  to  their  respective  charac- 
ters or  needs,  and  against  natural  affection  and  duty.  The 
only  inquiry  in  the  case  is,  was  the  instrument  by  which  his 
property  was  so  disposed  of,  his  will?  Was  it  the  product 
of  his  own  free  and  personal  volition,  or  were  his  free  agency 
and  volition  in  the  execution  of  the  instrument,  or  in  respect 
to  any  of  its  directions,  overborne  by  the  domination  of 
James?  If  the  former,  the  complainant  is  entitled  to  take 
the  whole  qf  the  remaining  estate,  though  only  to  squander 
it  in  folly  and  vice ;  but  if  the  latter,  his  suit  will  be  denied, 
not  by  reason  of  the  contents  of  the  instrument,  but  on  the 
ground  that  it  was  not,  in  law  or  in  fact,  the  testator's  will. 
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It  is  not  suggested  that  there  was  any  want  of  testamen- 
tary capacity.  The  evidence  is,  that  the  testator  had  it,  and 
was  not  so  affected  by  old  age  or  disease — though  to  some  ex- 
tent affected  by  both — as  to  expose  his  will,  on  this  ground 
alone,  lo  successful  dispute. 

It  is  impossible  to  define  or  describe  with  precision  and 
exactness  what  undue  influence  is,  what  the  quality  and  ex- 
tent of  the  power  of  one  mind  over  another  must  be  to  make 
it  undue  in  the  sense  of  the  law,  when  exerted  in  the  making 
of  a  will.  Like  the  question  of  insanity,  it  is  to  some  degree 
open  and  vague,  and  must  be  decided  by  the  application  of 
sound  principles  and  good  sense  to  the  facts  of  each  given 
case.  In  Tt-umbuU  v.  Gibbons,  2  Zab.  136,  it  was  said  by 
Chief  Justice  Green :  "  All  influence  on  the  part  of  the 
devisee  in  procuring  a  devise  in  his  favor  is  not  undue  in- 
fluence. The  influence  of  affection,  of  kind  offices,  even  of 
persuasion,  does  not  invalidate  a  will ;  otherwise  the  very 
motive  to  the  testator's  benevolence  would  make  void  the 
gift.  The  influence  which  the  law  denominates  as  undue 
influence  over  the  testator,  must  be  such  as  to  destroy  his  free 
agency,  and  amount  to  moral  or  physical  coercion ;  it  must 
be  proved,  moreover,  that  the  act  done  was  the  result  of  such 
coercion ;  there  must  be  a  control  exercised  over  the  mind  of 
the  testator,  or  an  importunity  practiced  which  he  could  not 
resist,  or  to  which  he  yielded  for  the  sake  of  peace.'' 

The  rule  was  expressed  as  follows,  in  Turner  v.  Cheesman, 
2  McCarter  265:  "The  influence  exercised  over  a  testator 
which  the  law  regards  as  undue  or  illegal,  must  be  such  as  to 
destroy  his  free  agency,  but  no  matter  how  little  the  influence 
if  the  free  agency  is  destroyed,  it  vitiates  the  act  which  is  the 
result  of  it." 

In  Jarman  on  Wills,  2d  Amer.  ed..  Vol.  1,  p.  36,  it  is  said : 
"The  influence  which  would  subdue  and  control  a  mind 
naturally  weak  or  one  which  had  become  impaired  by  age, 
sickness,  intemperance,  or  any  other  cause,  might  have  no 
effect  to  overcome  or  mislead  a  mind  naturally  strong  and 
unimpaired.     But  in  any  case  the  influence  that  will  vitiate 
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a  will,  must  be  such  as  in  some  degree  to  destroy  the  free 
agency  of  the  testator  and  constrain  him  to  do  what  is  agamst 
his  will,  but  what  he  is  unable  to  refuse  or  too  weak  to 
resist." 

The  general  rules  applicable  to  tlie  subject  are  thus  stated 
in  Redjield  on  Wills,  Vol.  1,  jpp.  510,  514:  "In  regard  to 
undue  influence  the  cases  are  almost  infinite  in  number  and 
variety.  It  is  not  possible  to  reduce  them  into  any  system- 
atic classification.  Where  the  party  to  be  benefited  by  the 
will  has  a  controlling  agency  in  procuring  its  formal  execu- 
tion, it  is  universally  regarded  as  a  very  suspicious  circum- 
stance, and  one  requiring  the  fullest  explanation.  So  where 
a  will  is  unreasonable  in  its  provisions  and  inconsistent  with 
the  duties  of  the  testator  with  reference  to  his  property  and 
family,  this  will  of  itself  impose  upon  those  claiming  under 
the  instrument  the  necessity  of  giving  some  reasonable  ex- 
planation of  the  unnatural  character  of  the  will.  While 
undue  influence  embraces  fraud,  fraud  by  no  means  embraces 
every  species  of  undue  influence ;  since  it  is  quite  supposable 
that  one  may  really  exercise  a  degree  of  influence  over  the 
testator  in  producing  the  testamentary  act,  which  upon  every 
just  ground  is  fairly  entitled  to  be  considered  extreme  and 
unreasonable,  either  in  character  or  degree,  without  its  being 
really  fraudulent.  All  such  influence  is  unquestionably,  in  a 
general  sense,  to  be  regarded  as  undue;  but  it  must  be  left  to 
the  sound  discretion  of  the  triers,  whether  it  really  had  pro- 
ceeded to  the  extent  of  virtually  overcoming  free  agency,  and 
so  i-eached  that  point  which  the  law  denominates  as  undue 
in  the  sense  of  avoiding  the  will." 

The  foregoing  are  the  principles  applicable  to  the  present 
inquiry,  and  sufficiently  show  what  I  have  before  said,  that 
the  question,  what  influence  is  undue,  must,  from  the  nature 
of  it,  be  decided  in  each  case  very  much  on  the  special  facts 
and  surroundings  which  that  case  presents. 

The  conclusion  I  have  reached,  after  listening  to  the  wit- 
nesses in  this  case,  and  giving  to  their  testimony  the  most 
careful  attention  I  have  been  able  to  bestow,  is  that  the  com- 
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plainant  exercised  an  influence  in  the  procurement  of  the 
will  now  in  question,  which,  in  the  proper  legal  sense,  was 
Tintlue,  and  which  must  prevent  him  from  maintaining  this 
suit.  He  testified  for  himself.  His  two  sisters,  on  the  other 
side,  testified  against  him.  Their  statements  and  his,  in 
regard  to  material  points,  are  in  flat  contradiction.  But  they 
are  corroborated  and  supported  by  the  testimony  of  their 
maternal  uncle,  John  W.  Collins,  a  resident  of  Brooklyn,  who 
Avas  called  by  the  defendants,  and  whose  careful,  not  to  say 
I'eluctant  statements,  and  the  intelligence  and  apparent  con- 
scientiousness with  which  they  were  made,  entitled  him 
strongly  to  credit.  The  complainant  testified  that  he  never 
biit  once  had  a  conversation  with  his  father  about  making  a 
will,  and  that  was  nearly  a  year  before  he  died.  He  fixes, 
however,  the  date  of  the  conversation  he  refers  to  by  a  cir- 
cumstance which  proves  that  it  must  have  happened  but  a 
few  weeks  prior  to  his  death.  He  says  it  occurred  in  New 
York,  when  returning  with  his  father  from  a  visit  to  his 
brother  Bernard,  then  with  his  regiment  on  an  island  in  the 
East  river,  and  that  it  was  after  the  battle  of  Bull  Run. 
He  says  that  Bernard  had  had  a  bad  spree,  and  that  his  father 
told  him,  on  returning  from  the  visit,  that  that  fellow  should 
never  have  a  dollar  of  his  money;  that  his  father  then  said 
to  him,  "  how  would  you  draw  up  a  will  if  you  were  going  to 
draw  one?" ;  and  that  he  answered,  "if  I  were  you,  I  would 
give  all  to  my  mother  during  her  life,  and  after  her  death  to 
suit  himself."  He  asserts  this  to  have  been  the  only  time  he 
talked  with  his  father  about  making  a  will.  The  evidence 
shows  that  it  was  not;  and  the  conversation  itself,  as  he  gives 
it,  is  quite  consistent  with  the  belief  that  the  old  man,  who  is 
also  shown  to  have  been  accustomed  to  visit  not  unfrequently 
his  son's  place  in  New  York,  was  accustomed  also  to  ask  for 
and  defer  to  his  will.  His  sister  Elizabeth  testified  that  the 
funeral  of  a  deceased  sister  occurred  at  her  father's .  house  on 
the  4tli  of  September,  1861 ;  that  James  was  present  at  it, 
and  that  lie  came  again  nine  days  afterwards,  on  the  day  the 
will   was   made,  and   went  out  alone  with   her  father,  who 
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afterwards  sent  for  Mr.  Tuttle,  instructed  liim  how  to  draw 
the  will,  and  signed  it  that  evening.  The  testimony  of  John 
W.  Collins  was,  that  he  attended  the  funeral  on  tlie  fourth ; 
that  he  saw  James  Lynch  there,  and  heard  a  conversation 
that  day  after  the  funeral,  between  James  and  his  father, 
about  a  will ;  that  James  suggested  the  amounts  which  should 
be  left  to  the  children,  or  some  of  them ;  that  he  suggested 
$1000  for  Elizabeth,  and  $500  for  Margaret,  and  he  thinks 
also,  but  is  not  positive,  that  James  suggested  one  dollar  for 
Bernard.  •  The  latter  was  not  present  at  the  funeral,  being 
absent  in  the  army.  Collins  further  testified  that  it  was  said 
that  Elizabeth  was  getting  advanced  in  years,  and  that  $1000 
wouldn't  be  too. little  for  her;  that  Margaret  was  younger, 
and  in  all  probability  would  marry ;  if  she  got  a  worthy  man 
§500  would  be  sufficient,  and  if  he  should  prove  unworthy, 
$500  would  be  too  much  for  him.  That  this  was  about  the 
substance  of  what  was  said.  As  before  remarked,  the  testi- 
mony of  Collins  was  not  that  of  a  willing  witness  against 
James,  but  only  that  which  his  oath  extorted  and  I  give  full 
credence  to  his  statements.  He  further  testified  that  the  old 
man  went  down  to  New  York  that  night,  with  James,  and 
staid  witli  him,  as  he  understood ;  that  he  parted  with  them 
on  the  corner  of  Chambers  street  and  West  Broadway ;  that 
James  kept,  at  that  time,  a  place  in  Water  street  for  the 
resort  of  low  characters ;  that  witness  never  visited  the  place 
but  once,  when  he  went  to  see  James  at  his  mother's  request ; 
that  he  had  heard  of  his  father's  going  there  and  staying  all 
night,  frequently. 

A  conversation  between  Elizabeth  and  her  father,  not  long 
before  he  died,  about  the  contents  of  the  will  and  the  reasons 
why  he  gave  James  so  much  of  his  property,  was  testified  to 
by  her,  and  if  admissible  as  evidence,  would  exhibit  the  in- 
fluences which  he  said  induced  him  to  do  so.  I  am  of  opin- 
ion that  these  declarations  of  the  testator,  shortly  after  the 
will  was  made,  cannot  be  regarded  as  evidence.  They  were 
objected  to  by  the  counsel  of  the  complainant  and  must  be 
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excluded  from  the  case.     Boylan  v.  Meeker j  4  Dutcher  274  ; 
Redfield  on  Wills,  Vol.  1,  p.  553. 

Conversations  between  James  and  his  sisters  were  also  testi- 
fied to  by  the  latter,  in  which  he  spoke  of  the  agency  he  had 
had  in  the  making  of  the  will ;  and  if  the  declarations  he  is 
sworn  to  have  made  to  them  and  their  mother,  after  their 
father's  decease,  were  in  fact  made,  in  form  or  eifect  as  they 
give  them,  would  be  decisive  and  overwhelming  against  him. 
He  denied  that  he  made  them,  but  in  weighing  the  evidence, 
and  testing  it  by  the  ordinary  rules  to  which  testimony  must 
be  subjected,  I  cannot  believe  that  their  accounts  of  the 
conversations  referred  to  are  false  in  the  substance  of  them, 
though  their  literal  accuracy  may  not  unreasonably  be  ques- 
tioned. They  occurred  several  years  ago,  and  must  be  taken 
with  the  caution  and  allowance  which  the  lapse  of  time 
should  give  rise  to.  In  respect  to  the  interests  they  severally 
have  in  the  result  of  the  suit,  the  two  sisters  are  entitled  to 
credit  as  much  at  least  as  the  brother,  and  upon  all  other 
grounds  they  must  be  admitted  to  be  entitled  to  very  much 
more.  They  testified  that  in  the  winter  of  1871,  when  the  five 
years  for  which  the  mortgage  for  the  purchase  money  of  the 
farm  was  given,  was  about  to  run  out  and  the  principal  fall  due, 
James  came  over  to  his  mother's,  at  Paterson,  and  urged  her 
to  let  him  have  the  money,  when  paid,  to  invest  for  her  at  a 
high  rate  of  interest,  promising,  they  think,  fifty  per  cent. ; 
that  when  she  refused  he  swore  at  her,  and  said  he  had  done 
wrong  in  having  the  will  made  so  as  to  give  her  the  power  to 
use  the  money,  for  she  didn't  know  how  to  use  it.  Both  the 
sisters  testified  to  the  particulars  of  this  conversation,  and  I 
am  satisfied  that  their  story  is  substantially  true.  Another 
conversation  occurred  at  their  mother's  house,  in  1868  or 
1869.  James  had  come  over  to  get  his  mother  to  let  him 
liave  money.  Elizabeth  remonstrated  with  him,  and  told 
him  it  was  shameful  for  him  to  come  up  to  take  money  from 
their  mother,  after  having  deprived  her  of  $4000 ;  that  she 
had  barely  enough  to  live  on  now ;  that  she  didn't  blame  him 
so  much  as  her  father,  for  if  her  father  hadn't  made  the  will 
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as  it  was  he  couldn't  come  there  for  money.  James  said  his 
father  had  made  the  will  as  he  told  him  to  make  it;  he  told 
Elizabeth  that  if  the  will  had  to  be  made  over  again,  she 
would  get  but  $100,  instead  of  $1000.  Both  the  sisters  give 
this  conversation,  at  which  both  were  present.  They  differ 
in  the  details,  but  their  stories  are  not  in  conflict,  and  are 
consistent  with  the  known  facts  of  the  case,  and  by  no  means 
improbable  in  themselves.  Two  other  conversations  were 
sworn  to  by  Elizabeth,  as  occurring  between  James  and  her- 
self, in  both  of  which  the  same  recognition  of  his  control  over 
the  making  of  the  will  distinctly  appeared. 

All  the  facts  and  circumstances  of  this  case  justify  and 
necessitate  the  inference  that  in  making  this  will  tlie  old  man 
acted  under  the  control  and  dictation  of  James.  He  was 
afraid  of  his  power,  as  the  holder  of  the  mortgage  on  his 
farm.  He  was  enfeebled  by  age  and  disease.  He  knew  his 
son  to  be  a  hard  and  bad  man,  and  made  the  will  as  he 
directed  him  to  make  it,  in  the  vain  hope,  as  may  well  be 
mferred  from  the  evidence,  that  he  might  treat  the  family 
ivith  leniency,  and  possibly  take  care  of  the  younger  brother, 
ivhom  he  directed  his  father  to  disinherit.  It  was  asserted 
)n  the  part  of  the  defendants,  that  the  will  was  made  on  the 
<aith  of  the  promise  by  James  that  he  would  abandon  his 
evil  life  and  come  back  to  live  upon  the  farm  when  the  old 
man  should  be  dead.  This  assertion  is  not  sustained  by  the 
proofs.  James  swore  that  his  father  asked  him  to  come  back, 
but  that  he  told  him  he  would  not.  The  conversation  in 
regard  to  it  occurred,  according  to  his  testimony,  about  three 
weeks  before  his  father's  death.  He  was  lying  in  his  room, 
md  having  called  James  in,  asked  him  if  he  would  not  come 
6ack  when  he  was  dead.  He  told  his  father,  he  says,  that 
he  would  not  live  a  year  on  the  farm  to  have  it.  I  think 
this  was  the  truth.  There  was  no  reason  why  he  should  say 
otherwise.  He  thought  his  purpose  accomplished,  and  spoke 
to  the  old  man  without  fear,  sympathy,  or  affection,  giving 
the  answer  that  was  true  to  his  heart.  He  knew  that  no  con- 
ditions were  essential  to  the  making  of  the  will,  and  that  no 
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promises  of  concession  were  necessary  then.  His  ascendancy 
over  the  old  man,  was  the  ascendancy  of  a  selfish,  resolute  son 
over  a  feeble  and  timid  father.  It  was  an  interference  with 
the  exercise  of  free  agency  on  the  part  of  the  latter,  and 
so  far  as  the  provisions  of  the  will  are  in  favor  of  the  com- 
plainant will  bar  his  right  to  the  aid  of  this  court  in  enforce- 
ing  them. 

I  shall  advise  that  the  bill  of  complaint  be  dismissed  with 
costs. 


Calame  vs.  Calame. 

1.  A  divorce  a  vinculo,  obtained  by  the  wife  for  the  misconduct  of  hei 
Imsband,  takes  away  her  dower  right. 

2.  Under  the  ninth  section  of  the  act  concerning  divorces,  a  gross  Bxm> 
may  be  decreed  to  be  paid,  or  a  specific  portion  and  description  of  property 
Ije  decreed  to  be  conveyed  or  transferred  to  the  wife  for  alimony  and 
maintenance,  in  full  discharge  of  her  future  claims  and  demands.  The 
provisions  of  this  section  are  remedial  in  character,  and  ought  to  be  liber- 
ally and  beneficially  construed. 

3.  Alimony,  as  allowed  by  the  ecclesiastical  law  in  England  prior  to 
the  statute  there  of  1858,  was  confined  to  cases  of  divorce  a  mensa  et  ihoro^ 
and  being  allowed  for  the  continuance  of  the  separation,  and  with  refer- 
ence to  a  reconciliation,  was  given  in  the  form  of  periodical  payments  of 
income,  and  not  of  a  gross  sum  in  full  of  future  claims.  The  nature  and 
principles  of  the  provision  due  to  the  wife  under  our  statute,  where  tlie 
misconduct  of  the  husband  drives  her  to  obtain  a  divorce  from  the  matri- 
monial bond,  are  essentially  different  from  those  of  the  provision  allowed 
by  the  ecclesiastical  laAV  in  cases  of  limited  divorce. 

4.  The  husband  having  deserted  his  wife,  who  had  contributed  to  the 
earning  and  accumulation  of  his  property,  and  while  living  in  an  adult- 
erous connection  in  another  state,  to  which  he  had  taken  the  most  of  his 
property,  proposed  to  make  over  to  his  wife,  who  remained  here,  certain 
property  in  this  state,  and  to  pay  also  the  sum  of  $2000,  as  her  portion, 
upon  a  separation  between  them ;  which  offer,  being  accepted  by  the  wife, 
he  refused  to  fulfill.  Upon  a  bill  for  divorce,  and  for  alimony  and  main- 
tenance, his  own  estimate  and  offer  were  adopted  by  the  court  as  the  guide 
of  its  judgment  in  regard  to  the  amount  and  kind  of  provision  to  be 
allowed  to  the  wife,  and  a  decree  was  made  accordingly  for  the  convey- 
ance of  the  property  and  the  payment  of  the  money. 
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Mr.  Leonard,  for  complainant. 

Mr.  Stone,  for  defendant. 

The  Vice-Chancellor. 

The  complainant  seeks  a  divorce  from  her  husband,  the 
-defendant,  for  the  cause  of  desertion,  together  with  adultery. 
She  asks,  also,  that  a  certain  portion  and  description  of  his 
property  be  decreed  to  her  as  a  provision  for  her  future 
support,  and  in  lieu  of  all  future  claims.  The  amount  of 
property  she  seeks  to  have  awarded  her,  is  the  sole  matter  of 
dispute.  The  desertion  and  adultery  are  proved  by  plenary 
evidence,  and  cannot  be  denied. 

The  parties  were  married  in  January,  1848,  in  Switzer- 
land, their  native  country,  and  are,  respectively,  about  forty- 
five  years  of  age.  They  have  had  but  one  child,  and  that  is 
now  dead.  They  came  to  this  country  in  1849,  and  settled 
in  Newark,  where  he  worked  at  his  trade  as  an  engraver  of 
jewelry.  She  was  skillful  and  ready,  and  worked  with  him 
when  not  engaged  in  the  work  of  the  family,  and  by  their 
united  industry,  they  acquired,  in  1853,  a  small  property  in 
Mulberry  Place,  consisting  of  a  house  and  shop,  with  some 
furniture,  fixtures,  and  tools,  worth  about  $2000  or  $2500. 
They  were  prosperous,  and  accumulated  money.  In  1858, 
they  visted  Switzerland,  and  before  going,  conveyed  to  Justin 
Calame,  his  brother,  the  Newark  property,  for  the  considera- 
tion of  $2000,  as  expressed  in  the  deed  He  gave  back  a 
bond  and  mortgage  for  nearly  all  of  the  price.  The  convey- 
ance, though  absolute  on  its  face,  was  only  provisional,  and 
after  their  return,  the  defendant  refunded  to  Justin  his  advan- 
ces and  payments,  and  the  latter  is  now  a  party  to  the  suit, 
because  the  holder  of  the  title.  He  has  testified  as  a  witness, 
and  admits  that  he  has  no  beneficial  interest  or  estate  in  the 
premises,  and  holds  them  simply  for  his  brother.  The  bond 
and  mortgage  which  he  gave  as  above,  are  still  in  his  posses- 
sion, uncanceled  of  record. 

In  1864,  or  thereabouts,  the  defendant,  who  had  contracted 
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and  was  living  in  dissolute  habits,  deserted  the  complainant,  and 
went  west  with  a  woman  he  has  since  lived  with  as  his  wife, 
and  whom,  after  a  pretended  divorce,  procured  there  without 
the  knowledge  of  the  complainant,  he  claims  to  have  married, 
and  is  living  with  in  St.  Louis,  where  he  is  a  partner  in  a 
firm  doing  business  as  jewelers.  At  his  desertion,  in  1864, 
all  his  property  except  the  Newark  premises  and  appurte- 
nances, was  personal,  and  he  took  it  all  with  him,  leaving 
his  wife  in  possession  of  the  property  in  Newark.  The 
value  of  what  he  took  with  him,  was  $10,000,  at  least.  His 
brother  Justin  testifies  to  the  last- mentioned  sum,  and  the 
complainant  testifies  to  her  belief  that  it  was-  very  much 
more.  Justin  says  it  consisted  of  money  and  bonds.  For 
several  years,  the  complainant  knew  nothing  of  his  wherea- 
bouts, but  received  afterwards,  through  Justin,  occasional 
remittances  of  money,  the  precise  amount  of  which  does  not 
distinctly  appear,  nor  is  it  material  to  be  known.  The 
i-emittances  were  discontinued,  and  thereupon  a  separation, 
together  with  a  provision  for  her  in  full,  was  proposed  by 
him  in  writing,  through  Justin,  by  which  proposition  she 
was  to  have  the  Newark  property  and  $2000  in  money.  "If 
you  will  not  accept,"  he  wrote,  "  it  is  unnecessary  to  answer 
me ;  if  you  accept,  you  will  send  your  answer  with  Justin, 
whom  I  shall  instruct  to  receive  it."  She  objected  at  first 
to  the  amount,  as  insufficient  and  unfair,  but  afterwards 
accepted  his  offer.  The  defendant  then  delayed,  and  refused 
to  fulfill  it,  and  the  complainant,  having  gone  to  St.  Louis  to 
see  him,  and  secure  its  fulfillment,  was  coarsely  repulsed. 

To  her  bill  now  exhibited  against  him  and  against  Justin, 
praying  for  a  divorce  and  for  a  conveyance  or  transfer  of  the 
Newark  property,  and  for  the  payment  of  the  sum  of  $2000, 
neither  defendant  has  answered,  pleaded  or  demurred.  An 
appearance  was  entered,  and  evidence  on  both  sides  has  been 
taken.  On  the  part  of  the  defendant,  the  evidence  and  argu- 
ment were  confined  exclusively  to  the  question  of  amount,  and 
were  directed  to  show  that  the  defendant's  property  and  means 
are  not  sufficient  to  justify  so  liberal  a  provision  as  the  pro- 
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vision  he  offered.  No  question  was  raised  or  suggested  as  to  the 
power  of  the  court  to  decree  the  conveyance  of  the  property  and 
the  payment  of  the  money,  as  prayed  for  in  the  bill,  nor  was 
it  insisted  that  at  the  time  the  offer  of  such  conveyance  and 
payment  was  made,  the  offer  was  too  large,  in  view  of  what 
the  defendant  then  had ;  but  the  point  insisted  on  was,  that 
since  the  offer  was  made,  the  defendant's  circumstances  have 
changed,  and  his  pecuniary  ability  been  diminished.  But 
this  point  is  altogether  unsustained  by  the  proofs.  The 
defendant  was  sworn  for  himself,  and  in  testifying  before  the 
commissioner  in  St.  Louis,  he  speaks  of  his  property  and  affairs 
as  if  seeking  to  produce  the  impression  that,  by  losses  in- 
curred, his  means  are  now  less  than  when  he  made  his  own 
estimate  of  what  part  of  his  property  his  wife  was  entitled  to 
receive,  but  he  avoids  saying  so  in  terms,  and  I  have  no 
doubt,  from  his  testimony,  that  his  means  are  at  least  as 
great  as  they  were  when  his  offer  was  made.  The  amount 
offered  was  less,  probably,  than  the  value  of  one-third  of  his 
estate — perhaps  less  than  one-fourth — and  was  proposed  in 
consideration  of  what  he  was  well  aware  were  his  wife's  cir- 
cumstances and  situation,  and  of  tlie  share  she  had  had  in 
the  earning  and  accumulation  of  whatever  means  he  possessed. 
He  intended  it  as  a  provision  in  full  for  her  future  support, 
and  of  all  further  claims.  It  will  be  the  only  provision  to 
which  she  will  be  legally  entitled  from  him  or  his  estate, 
after  obtaining  her  divorce.  The  divorce  will  deprive  her  of 
dower  and  of  all  right  to  any  part  of  his  estate  at  his  death. 
The  question  then,  presented  by  the  evidence  and  the  argu- 
ment, is,  should  the  defendant's  estimate  of  what  was  proper 
and  right  when  his  offer  was  made,  be  held  now,  from  any 
alleged  change  of  his  circumstances,  to  be  excessively  large? 
There  can  certainly  be  no  difficulty  in  coming  to  the  decision 
that  it  should  not. 

As  I  have  already  said,  the  power  of  the  court  to  decree 
the  conveyance  and  payment,  was  not  denied  or  drawn  in 
question  at  the  argument.  I  do  not  doubt  that  the  power 
exists,  and  is  conferred  by  the  act  concerning  divorces,  Nixon's 
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Digest,  (4th  ed.,)  247.*  The  bill  seems  to  claim  that,  by  virtue 
of  the  written  offer  of  the  husband,  and  the  acceptance  of  it  by 
the  wife,  a  contract  arose  which  this  court  should  specifically 
enforce  ;  but  the  decree  I  shall  advise  will  be  upon  the  ground 
that  the  division  of  the  property  agreed  ou  by  the  parties,  was 
no  more  than  was  due  to  the  wife  under  the  facts  of  the  case, 
and  that  their  joint  judgment  in  regard  to  it  then,  should  be 
adopted  now  by  the  court  in  determining  the  amount  and 
description  of  property  which,  under  the  statutory  enactment 
touching  alimony  and  maintenance,  it  is  the  right  and  the  duty 
of  the  court,  when  decreeing  an  absolute  divorce  for  the  mis- 
conduct of  the  husband,  to  secure  for  the  benefit  and  protection 
of  the  wife.  In  such  cases  I  do  not  doubt  the  power  of  the 
court,  under  the  statute  referred  to,  to  decree  a  sum  in  gross  to 
be  paid,  instead  of  the  periodical  sums  which,  under  the  name 
of  alimony,  are  allowed  where  the  divorce  is  only  qualified  and 
limited — where  it  is  merely  a  separation,  and  not  a  dissolution 
of  the  marriage  relation.  In  the  ecclesiastical  law,  as  it  existed 
in  England  prior  to  the  statute  there  of  1858,  no  divorces  from 
the  matrimonial  bond  were  decreed  by  the  courts.  All  divorces 
so  decreed,  were  only  from  bed  and  board,  and  whatever  pro- 
vision was  made  by  the  courts  for  the  wife  while  the  separa- 
tion continued,  was  made  with  a  reference  to  a  probable  or  pos- 
sible reconciliation,  and  was  not  meant  to  discourage  it.  Hence, 
alimony,  as  a  general  term,  if  not  restricted  in  meaning  to 
stated  allotments  of  income,  was  yet  a  provision  which,  in  point 
of  fact,  was  made  in  that  class  of  cases  by  payments  from  time 
to  time,  and  not  at  once  and  in  full  of  all  future  demands.  It 
could  not  well  be,  and  certainly  did  not  need  to  be,  the  latter. 
But  where  the  divorce,  as  under  our  law,  is  unqualified  and 
absolute,  and  the  wife  is  no  longer  the  wife,  and  no  longer 
holds  her  dower  or  other  interest  in  the  property  of  the  hus- 
band, to  be  asserted  in  his  life  or  at  his  death,  the  nature  and 
principles  of  the  provision  to  be  made  for  her  rights  by  the 
courts,  are  essentially  and  radically  different.  If  the  word 
alimony,  without  the  word  maintenance,  were  made  use  of  in 
*Bev.,  p.  317,  sec.  19. 
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statutory  eiiactiiieiu.s  for  absolute  divorces,  a  broader  and 
juster  meaniug  would  attacii  to  it  thau  the  meaning  which 
the  ecclesiastical  law,  by  its  limited  operation  in  divorces,  has 
in  England  assigned  to  that  word.  But  it  must  not  be  over- 
looked that  the  word  maintenance  is  added,  and  is  regarded  as 
of  less  technical  and  broader  significance  than  alimony. 

"  There  are,"  says  Bishop,  on  Marriage  and  Divorce,  Vol. 
2,  §  481,  "some  plain  propositions  of  common  sense  govern- 
ing this  matter  of  alimony,  on  a  divorce  from  the  bond  of 
matrimony,  as  follows:  First.  The  innocent  party  should  not 
be  left  to  suffer  pecuniarily  for  having  been  compelled,  by  the 
conduct  of  the  other,  to  seek  the  divorce.  Secondly.  The  wife 
made  thus  in  a  certain  sense  a  widow,  should  not  usually  be 
set  back  simply  where  she  stood  in  point  of  proj)erty  when 
she  entered  the  marriage.  She  has  given  her  time,  her  vir- 
ginity, her  earlier  bloom,  where  she  has  been  rewarded  only 
with  ill  faith  in  return  for  her  faith.  Thirdly.  She  should 
not  stand  worse  than  if  death,  instead  of  divorce,  liad  dissolved 
the  connection." 

By  the  statute  of  this  state  above  cited,  the  Court  of  Chan- 
cery is  empowered  to  decree  both  kinds  of  divorce :  from  the 
bond  of  matrimony,  and  from  bed  and  board.  Following 
the  sections  describing  and  authorizing  these  different  kinds, 
is  the  ninth  section,  giving  power  to  the  court  to  make  provi- 
sion for  the  wife  such  as  each  of  these  kinds  shall  require. 
It  does  not  distinguisii  for  this  purpose,  but  includes  both 
under  the  general  name  of  divorce.  It  authorizes  the  court 
"  to  take  such  order  touching  the  alimony  and  maintenance 
of  the  wife  by  the  husband,  as,  from  the  circumstances  of  the 
parties  and  the  nature  of  the  case,  shall  be  fit,  reasonable,  and 
just."  It  provides  methods  for  enforcing  decrees  for  periodi- 
cal payments,  where  the  divorce  is  only  a  separation,  and 
provides  also,  in  general  terms,  for  all  that  is  needed  to  en- 
force the  collection  of  a  commuted  or  gross  sum,  or  the  trans- 
fer or  conveyance  of  a  specific  and  definite  portion  of 
property,  suited  to  the  necessities  and  rights  of  a  wife  aban- 
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tloned  and  injured,  as  in  this  case,  by  a  husband,  Avho,  with- 
drawn from  the  jurisdiction  of  the  court,  has  nothing  within 
reach'  of  its  process  but  property  whose  rents  and  profits 
would  be  wholly  inadequate  to  yield  her  a  support.  The 
Bection  is  comprehensive  of  ends  and  of  metliods  by  which 
in  every  case  tiie  decree  of  the  court  cau  be  efficient  to  meet 
tlie  equities  presented,  so  far  as  property  can  be  discovered 
and  reached.  It  enacts  that  security  may  be  taken,  the  per- 
sonal estate  of  the  husband  sequestered,  together  with  the 
rents  and  profits  of  his  real  estate,  and  a  receiver  appointed 
to  collect  and  apply  them.  Besides  the  methods  thus  speci- 
fied, orders  and  decrees  for  alimony  and  maintenance  may  be 
enforced  by  such  other  lawful  ways  and  means  as  are  usual 
and  according  to  the  course  and  practice  of  the  court.  The 
ample  and  necessary  powers  which  this  statute  confers  are 
not  derived  by  inference  or  construction,  but  are  plainly  ex- 
pressed. If  inference  were  needed,  the  section  is  highly 
remedial  in  cliaracter,  and  ought  to  be  liberally  and  benefici- 
ally construed.  Under  it,  as  by  the  usual  course  and  prac- 
tice of  the  court,  real  estate  may  be  ordered  to  be  sold,  or  the 
defendant  be  decreed  to  convey.  Its  provisions  are  well 
adapted  to  meet  the  exigencies  of  a  hard  and  exceptional  case 
like  the  present. 

In  Illinois  and  Missouri,  the  statutory  words  authorizing 
orders  for  alimony  and  maintenance  are  nearly  identical,  and 
in  meaning  and  effect  are  the  same,  M'ith  the  words  of  the 
ninth  section  of  the  statute  of  this  state ;  and  by  virtue  of  the 
power  which  the  statutes  of  those  states  bestow,  a  gross  sum 
amounting  to  one-fourth  of  the  husband's  estate  was,  in  Plas- 
ter V.  Plaster,  47  III.  290,  allowed  in  lieu  of  other  payments, 
and  was  held  to  be  in  discharge  of  all  further  claims  of  t\\*f 
wife  to  a  future  support.  In  Schmidt  v.  Schmidt,  26  Missouri- 
235,  it  was  held,  that  in  the  allowance  of  alimony  the  court 
is  not  restricted  to  the  income  of  the  husband,  and  that  such 
a  principle  would  in  many  cases  deprive  the  wife  of  alimony 
entirely.     See  also  Bishop  on  Divorce,  Vol.  II,  Chap.  27. 

I  am  satisfied  that  the  power  exists  to  afford  in  this  case 
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the  relief  which  reason  and  justice  demand,  and  shall  advnse 
a  decree  for  the  conveyance  and  transfer  of  the  Newark  pro- 
perty and  the  payment  of  $2000,  in  full  discharge  of  all  future 
demands  for  alimony  and  maintenance,  in  accordance  with 
the  prayer  of  the  bill.  The  bond  and  mortgage  on  the  j)rem- 
ises,  whicli  were  executed  by  Justin,  should  be  given  up  to  be 
cancelled.* 

♦Decree  affirmed,  10  O.  E.  Or.  648. 


PREROGATIVE  COURT. 


OCTOBER  TERM,  1873. 


Theodore  Magknet,  appellant,  and  Mary  H.  Macznet, 
respondent. 

1.  In  assigning  dower  to  a  widow,  the  rights  of  all  the  devisees  and 
heirs-at-law  are  to  be  regarded,  and  no  more  than  a  due  proportion  of  the 
productive  property,  as  between  them,  can  lawfully  be  assigned  to  her. 

2.  An  assignment  of  so  mucli  of  the  productive  property  as  will  pro- 
duce a  yearly  income  of  $2500,  when  the  estimated  annual  value  of  the 
whole  is  $6000,  is  excessive. 


On  appeal  from  decree  of  the  Orphans  Court  of  Essex 
county,  in  dower. 

Mr.  J,  W.  Taylor,  for  appellant. 

Mr.  C.  8.  Titsworth,  for  respondent. 

The  Ordinary. 

Charles  S.  Macknet,  deceased,  late  of  the  city  of  Newark, 
in  this  state,  by  his  last  will  and  testament,  dated  December 
4th,  1871,  devised  to  his  executors  his  three  houses  and  lots 
on  East  Kinney  street,  in  that  city ;  one  to  be  lield  in  trust 
for  tlie  benefit  of  his  daughter  Caroline ;  another  to  be  held 
in  trust  for  his  wife  during  her  lifetime,  or  so  long  as  she 
should  remain  his  widow,  and  then  for  her  daughter  Hattie ; 
the  third  to  be  sold  for  the  benefit  of  his  estate,  the  proceeds 
to  go  to  the  residuum  which  he  gave  to  his  two  daughters 
above  named,  and  his  son,  in  equal  shares.  His  homestead 
property,  on  Broad  street,  he  gave  to  his  son  for  life,  with 
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remainder  to  his  son's  children.  He  died  seized  of  one  othei 
piece  of  real  property,  a  lot  on  the  west  side  of  Church  street, 
on  which  were  three  small  houses  of  inconsiderable  value. 
The  houses  on  East  Kinney  street  are  valuable,  and  of  about 
equal  value.  The  homestead  property  consists  of  a  large 
and  valuable  lot  of  land  on  Broad  street,  running  through  to 
Church  street,  being  sixty  feet  on  the  former  and  ninety-two 
feet  on  the  latter  street.  On  it  is  a  large  dwelling-house. 
His  widow  having  refused  to  accept  the  provision  in  lieu 
of  dower,  made  in  the  will  for  her,  her  daughter  Hattie 
therefore  became  entitled  to  the  immediate  benefit  of  the 
property  devised  to  the  executors  in  trust  for  the  widow,  her 
mother,  for  life,  with  remainder  to  her.  Application  was 
made  to  the  Orphans  Court  of  Essex  county  by  the  son,  for 
the  assignment  of  the  widow's  dower  in  the  lands  of  which 
the  testator  died  seized.  The  assignment  was  made  by  com- 
missioners, and  their  report  was  approved  and  confirmed,  and 
ordered  to  be  recorded.  The  proceedings  came  before  this 
court  on  appeal  taken  by  the  son.  The  grounds  of  appeal 
are:  that  the  assignment  was  not  made  on  the  basis  of  annual 
productive  value;  that  it  was  excessive  and  unjust  towards 
the  children  of  the  testator;  that  it  unnecessarily  and  illegally 
included  a  larger  proportion  of  the  real  estate  of  the  appellant 
than  of  the  other  children  of  the  testator,  and  that  it  was 
made  in  disregard  of  the  provisions  of  the  will,  and  was  con- 
trary to  law  and  unjust. 

The  commissioners  set  off  to  the  widow  the  middle  one  of 
the  three  houses  on  East  Kinney  street,  (the  property  which 
was  devised  to  the  executors  for  the  benefit  of  the  residuum 
of  the  estate,)  about  one-fourth  in  value  of  each  of  the  two 
other  houses  adjoining  it,  and  about  one-third  of  the  home- 
stead dwelling-house,  with  about  one-half  of  the  unimproved 
rear  of  the  homestead  property.  They  gave  her  no  part  of 
the  premises  on  the  west  side  of  Church  street. 

It  appears  by  the  evidence,  that  they  estimated  the  annual 
value  of  the  productive  property  at  $6000.  They  regarded 
the  homestead  dwelling-house  as  of  the  annual  value  of  $3000, 
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and  each  of  the  three  houses  on  East  Kinney  street  as  of"  the 
yearly  value  of  $1000.  The  rest  of  the  testator's  real  estate 
they  considered  to  be  nni)rodnctive. 

On  the  argument,  the  appellant's  counsel  insisted  that  the 
commissioners  ought  to  have  assigned  for  the  one-third  of 
this  estimated  annual  vahie  of  |6000,  two  of  the  houses  and 
lots  on  East  Kinney  street,  viz.,  the  house  and  lot  devised  for 
the  benefit  of  the  residuum,  and  the  house  and  lot  devised  for 
the  benefit  of  the  widow  and  Hattie.  But  such  an  assignment 
would  have  deprived  the  latter  of  all  the  productive  property 
devised  to  her,  and  therefore  would  not  have  been  sustained. 
No  more  than  a  due  proportion  of  her  productive  property, 
as  compared  with  that  of  the  other  devisees,  can  lawfully  be 
taken  for  dower.  Matter  of  Ann  Garrison,  2  McCarter  393; 
Leonard  v.  Leonard,  4  Mass.  533. 

But  while  the  assignment  in  this  respect  was  based  on  the 
right  principle,  it  is  manifestly  excessive  in  the  amount  of 
productive  properly  it  gives  to  the  widow.  As  before  stated, 
the  commissioners  estimated  the  annual  value  of  the  whole 
of  the  productive  property  at  $6000.  Of  this  property  they 
assigned  to  the  widow  sovmuch  as  in  their  judgment  would 
produce  a  yearly  income  of  $2500. 

The  report  and  decree  of  confirmation  of  the  Orphans 
Court  must  therefore  be  set  aside. 
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In  the  matter  of  the  final  account  of  Samuel  S.  Marcy 
late  guardian  of  Ocea  Eldridge.* 

Guardian.     Statement  of  account.     Evidence  of  payments.     Commis- 
sions. 

*  Cited  in  Wilson  v.  Cobb,  4  Stew.  94. 
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In  the  matter  of  the  final  account  of  Samuel  S.  Marcy. 
On  appeal  from  Cape  May  Orphans  Court. 

Mr.  Huffman,  for  appellant. 

Mr.  F.  F.  Westcott,  for  respondent. 

The  Ordinary. 

The  accountant  charged  himself  in  his  final  account,  only 
with  the  ward's  share  of  the  rents  of  certain  property,  of 
which  she  owned  one-sixth  part.  The  charges  amounted  to 
$406.18.  He  credited  himself  witii  certain  payments,  among 
which  are  one  of  $128,  stated  to  have  been  made  in  cash, 
November  6th,  1860,  to  George  Bennett,  his  "successor  as 
guardian — sale  of  real  estate,"  and  another  of  $140.52,  stated 
as  cash,  paid  October  8th,  1861,  to  "George  Bennett,  guar- 
dian, on  settlement."  These  two  credits  were  not  allowed. 
An  appeal  was  taken  by  the  accountant,  from  the  decree  of 
the  Orphans  Court,  in  the  premises.  Tlie  credits  amount, 
together,  to  $406.18,  precisely  the  amount  of  the  charges. 
The  accountant  claimed  no  commissions.  He  insists  that 
the  Orphans  Court  ought  not  to  have  rejected  the  two  credits 
above  particularly  referred  to,  and  that,  in  any  event,  he 
ought  to  be  allowed  a  reasonable  sura  for  his  commissions. 
He  claims,  also,  that  the  decree  is  erroneous,  in  that  it 
charges  interest  at  a  higher  rate  than  six  per  cent,  per  annum. 
Apart  from  the  objection  tiiat  there  was  no  proof  before  the 
Orphans  Court,  and  there  is  none  here,  that  George  Bennett 
ever  was  guardian  of  the  ward  of  the  accountant,  there  was 
no  voucher  or  other  evidence  of  these  payments,  except  the 
accountant's  own  testimony,  and  (as  he  claimed)  entries  in 
his  book  of  accounts.  But  it  was  shown  that  the  credit  of 
$140  was  not  even  entered  in  his  book,  and  that  the  account- 
ant had  admitted  that  he  hud  put  it  down  arbitrarily  at  that 
amount,  in  his  final  account,  to  balance  it,  and  would  have 
sec  down,  instead  of  it,  any  other  amount  required  for  the 
purpose.  His  entry  in  his  book  would  have  been  no  proof 
of,  nor  vouoiier   for  the   payment.     Besides,  this  is  a  claim 
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for  allowance  of  an  amount  which,  he  says,  he  was  permitted 
by  his  alleged  successor  in  the  trust  to  retain  out  of  the  trust 
funds  for  a  debt  due  him  from  a  deceased  brother  of  the  ward. 
And  even  for  this  debt,  he  produces  no  voucher  or  evidence 
whatever,  beyond  his  own  testimony,  and  he  is  not  able  to 
state  its  amount.  It  is  needless  to  remark,  that  there  is  no 
lawful  ground  whatever  for  allowing  this  credit.  In  his  testi- 
mony, the  accountant  does  not  state  that  he  paid  either  of  the 
sums  of  $128  and  $140  to  George  Bennett,  but  claims,  that 
in  a  settlement  between  himself  and  the  latter,  they  were 
allowed  to  him.  That  in  that  alleged  settlement  there  was  a 
balance  against  him,  he  admits.  He  says  it  was  $5,  but  it  is 
by  no  means  clear  that  it  was  not  a  much  larger  sum,  but 
how  much  it  was  does  not  appear,  otherwise  than  by  his 
testimony.  Though  he  received  money  from  the  sale  of  the 
real  astate  of  his  ward,  to  the  amount  of  these  two  credits,  the 
accountant  does  not  charge  himself  with  it  at  all. 

The  accountant  insists  that  he  ought  to  be  allowed  com- 
missions. He  did  not  ask  them  in  the  Orphans  Court,  and 
they  ought  not  to  be  allowed  to  a  guardian  on  an  account 
made  up  as  this  is. 

Interest  should  have  been  charged  at  six  per  cent,  per 
annum,  up  to  March  15th,  1866,  and  after  that  date,  at  seven 
per  cent.     It  appears  to  have  been  so  computed. 

The  decree  of  the  Orphans  Court  is  affirmed,  with  costs. 


CASES 


ADJUDGED   IN   THE 


COURT  OF  ERRORS  and  APPEALS 

OF   THE 

STATE   OF   NEW  JERSEY. 
ON  APPEAL  FROM  THE  COURT  OF  CHANCERY 

JUNE  TERM,  1873. 


Black  and  others,  appellants,  and  The  Delaware  and 
Raritan  Canal  Company  and  others,  respondents. 

1.  The  rule  laid  down  by  Parker,  Master,  in  1  Stockton  407,  approved. 

2.  After  shareholders  in  a  joint  stock  company  have  entered  into  a 
contract  among  themselves,  under  legislative  sanction,  and  expended  their 
money  in  the  execution  of  the  phxii  mntually  agi-eed  upon,  tlie  sclieme 
cannot  be  radically  changed  by  the  majority  by  virtue  of  legislative  enact- 
ment, and  a  dissentient  stockholder  compelled  to  engage  in  a  new  and 
totally  different  undertaking,  without  impairing  his  contract  witli  his  asso- 
ciates and  with  the  state. 

3.  A  lease  of  the  corporeal  works  and  property  with  the  franchises  to 
another  corporation,  for  nine  hundred  and  ninety-nine  years,  is  such  a 
novation  of  the  undertaking  as  will  impair  the  obligation  of  the  contract. 

4.  In  the  exercise  of  the  right  of  eminent  domain,  the  legislature  may 
authorize  shares  in  coi-porations  and  corporate  franchises  to  be  taken  for 
public  uses,  upon  just  compensation. 

5.  The  legislature  may,  when  public  necessity  requires  it,  grant  authority 
to  consolidate  existing  connected  railroad  routes,  if  they  provide  a  just 
compensation  for  the  sliares  of  such  stockholders  as  dissent. 
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6.  The  act  of  March  17th,  1870,  (Latvs,  1870,  p.  916,)  provides  compen- 
sation for  unwilling  stockholdez-s  before  their  property  is  taken. 

7.  The  act  does  not  atithorize  a  lease  to  be  made  to  a  corporation  not  of 
this  state.  The  rule  of  construction  is  settled,  that  what  is  not  clearly 
granted  is  withheld.  Any  ambiguity  in  the  terms  of  a  grant  must  operate 
against  the  corporation,  and  in  favor  of  the  public.  To  be  in  doubt  is  to 
be  resolved,  and  every  resolution  which  springs  from  doubt,  is  against  the 
corporation. 

8.  In  the  court  of  last  resort,  no  new  facts  can  be  introduced  by  testi- 
mony ;  the  contest  must  be  decided  upon  the  case  as  it  was  before  the 
Chancellor. 

9.  This  court  will  not  presume  that  the  circumstances  of  the  case  have 
changed  in  any  respect  since  the  preliminary  injunction  was  refused  by 
the  Chancellor. 


The  bill  in  this  cause  was  filed  to  restrain  the  execution  of 
a  lease  by  the  United  Companies  of  New  Jersey,  of  their 
works  to  the  Pennsylvania  Railroad  Company.  At  the 
Term  of  October,  1871,  the  Chancellor  delivered  his  opinion, 
refusing  a  preliminary  injunction.  From  the  decree  made  in 
accordance  therewith,  the  complainants  appealed  to  this  court. 

At  the  Term  of  June,  1872,  the  defendants  moved  for  a 
rule  to  show  cause  why  the  appeal  should  not  be  dismissed, 
with  leave  to  take  affidavits  to  be  read  on  the  argument  of  the 
rule.  The  motion  was  granted,*  and  the  following  rule  wag 
thereupon  entered : 

"  It  having  been  suggested  and  shown  to  the  court  by  affi- 
davits, that  John  Black  and  others,  appellants  in  the  above 
cause,  and  complainants  in  the  bill  filed  in  the  Court  of 
Chancery,  have,  since  the  bill  was  exhibited  in  the  Court  of 
Chancery  in  said  cause,  ceased  to  be  stockholders  in  The 
Delaware  and  Raritan  Canal  Company,  The  Camden  and  Am- 
boy  Railroad  and  Transportation  Company,  and  The  New 
Jersey  Railroad  and  Transportation  Company,  as  described 
and  set  forth'in  the  bill  of  complaint,  and  that  the  corpora- 
tions last  aforesaid  have  become  merged  in  the  corporation 
known  as  The  United  Ne-w  Jersey  Railroad  and  Canal  Com- 
pany, in   jMirsuance  of  the  act  entitled  "An  Act  to  amend 

*Eleven  judges  concurring ;  two  (Dalrimple  and  Depue)  dissenting. 
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an  act  entitled  An  Act  to  validate  and  confirm  certain  agree- 
ments between  the  companies  owning  the  railroad  lines 
between  New  York  and  Philadelphia/'  which  said  act  was 
approved  March  14tli,  1872. 

"And  further,  that  the  said  complainants  in  the  Conrt  of 
Chancery,  and  appellants  in  this  court,  have  teased  to  have 
any  legal  interest  in  the  cause  aforesaid,  since  the  said  decree 
was  made,  by  reason  of  the  fact  that  the  proposed  lease  in 
the  bill  of  complaint  set  forth  has  been  delivered  to  The 
Pennsylvania  Railroad  Company,  and  that  the  last  named 
company  has  gone  into  possession  of  the  demised  works  and 
property  in  the  said  bill  in  the  Court  of  Chancery  described, 
(the  said  bill  being  merely  an  injunction  bill,  to  restrain  the 
execution  and  delivery  of  the  said  lease,)  and  have  expended, 
in  pursuance  of  the  power  in  the  said  lease  contained,  large 
sums  of  money  on  the  demised  works  and  property. 

"And  also,  that  the  said  complainants  in  the  said  bill  in 
chancery,  and  the  appellants  in  this  cause,  have  received  divi- 
dends on  the  stock  held  by  them  in  the  said  New  Jersey- 
Companies,  which  were  paid  by  the  said  Pennsylvania  Rail- 
road Company  as  lessees,  being  a  part  of  the  rent  in  tlie  said 
lease  reserved,  and  have  given  receipts  for  such  rent  and  divi- 
dends, whereby,  as  is  alleged,  they  have  ratified  the  said  lease 
and  have  induced  the  said  lessee  to  expend  large  sums  of 
money,  as  aforesaid.  And,  also,  that  the  legislature  of  the 
State  of  New  Jersey  have,  since  the  delivery  of  the  said  lease, 
in  effect  ratified  the  same. 

"  It  is  thereupon  ordered,  on  motion  of  I.  W.  Scudder, 
solicitor  for  the  said  aj)pellees,  that  the  appellants  show 
cause,  before  this  court,  on  the  third  Tuesday  of  November, 
1872,  at  the  State  House,  at  the  city  of  Trenton,  or  as  soon 
thereafter  as  the  said  court  shall  be  at  leisure  to  hear  the  same, 
why  the  said  appeal  should  not  be  dismissed,  or  for  such 
other  order  as  the  case  may  require,  and  that  either  party 
have  liberty  to  take  depositions  and  produce  exhibits  in  pur- 
suance of  this  rnle." 
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Mr.  I.  W.  Scudder,  {Mr.  Williamson  with  him,)  for  the 
rule. 

It  is  competent  to  produce  evidence  to  show  that  since  the 
order  refusing  the  injunction,  the  lease  was  delivered  and  the 
lessees  went  into  possession. 

It  is  one  of  the  necessary  powers  of  the  Court  of  Errors 
and  Appeals  to  ascertain  the  true  state  and  condition  of  the 
parties  to  any  cause  before  them  on  appeal,  and  also  of  the 
property,  estate,  or  interest  involved  in  such  cause. 

That  court  can  be  informed  of  the  position  of  the  parties 
to  a  cause,  and  the  situation  of  the  property  involved  in  the 
appeal,  either  by  the  oral  statements  of  counsel,  by  affidavits 
taken  according  to  the  rules  of  the  court,  or  by  depositions 
taken  under  the  direct  order  of  the  court. 

This  court  has  provided  for  such  power  by  its  own  rules, 
which  i^rescribe  the  mode  of  taking  "affidavits  to  be  used 
on  any  special  motions  or  arguments  in  this  court."  Nixon's 
Digest  1117,  §34. 

Such  information  as  above  indicated,  which  the  court  will 
obtain  in  the  manner  stated,  is  in  no  sense  the  introduction  of 
new  testimony  in  the  cause,  but  is  essential  to  the  proper  dis- 
position of  the  cause  before  the  court. 

A  complainant  applies  to  the  court  of  equity  to  enjoin 
the  further  prosecution  of  an  action  at  law,  the  court  of 
equity  refuses  the  injunction,  and  the  complainant  appeals 
to  this  court  from  the  order  denying  the  injunction.  If  the 
party  sought  to  be  enjoined  in  the  court  of  law  should,  after 
the  denial  of  the  injunction,  proceed  at  law  and  obtain  a 
judgment,  does  it  not  become  imperative  that  this  court 
should  have  full  knowledge  of  such  judgment,  and  of  all 
the  particulars  touching  the  same  ?  Such  information  could 
be  obtained  by  a  certified  copy  of  the  judgment  record,  or  by 
a  certified  copy  of  a  docket  entry,  or  even  by  the  oral  state- 
meut  of  counsel. 
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The  cases  which  establish  the  rule  that  no  other  evidence 
in  the  cause  in  which  an  appeal  has  been  taken  is  admissible, 
have  no  application. 

To  prove  that  a  lease,  the  execution  and  delivery  of  which 
were  sought  to  be  enjoined  in  the  court  of  equity,  lias,  since 
the  refusal  of  the  injunction,  been  delivered,  and  the  lessee 
gone  into  possession  and  improved  the  demised  property,  is  in 
no  sense  evidence  in  the  original  cause,  involving  the  pro- 
priety of  granting  the  injunction  originally,  but  relates  only 
to  the  situation  and  condition  of  the  property. 

This  court  will  be  informed  by  affidavit,  or  by  oral  state- 
ment, of  the  death  of  a  party. 

MeOurdy  et  al  v.  Agnew,  4  Halst.  Ch.  R.  728  :  The  death 
of  the  respondent  in  appeal  was  suggested,  and  the  court  "was 
moved  for  an  order  making  his  administrators  and  heirs-at- 
law  parties,  and  for  an  order  of  publication  ;  some  of  the 
heirs-at-law  residing  in  New  York,  and  some  being  infants. 
This  motion  was  allowed,  and  an  order  directed  to  be  drawn 
according  to  the  practice  in  chancery.  In  this  case,  not  only 
the  death  of  the  party,  but  the  residence  and  condition  of  the 
heirs-at-law  were  inquired  into. 

Pending  an  appeal,  the  court  will,  sometimes,  stay  the  sale 
of  property  directed  by  the  decree  to  be  sold,  but  if  the  prop- 
erty consists  of  personal  chattels  remaining  in  the  possession 
of  the  appellant,  he  must  give  ample  security  for  the  value. 
Nerot  V.  Burnand,  2  Russ.  56. 

This  involves  inquiry  in  the  appellate  tribunal.  Vail  v 
Remsen,  7  Paige  206;  Lansing  v.  Caswell,  4  Paige  516; 
Bunt  V.  Wallis,  6  Paige  371 ;  Rochfort  v.  Battersby,  2  CL  and 
Fin.,  H.  of  L.  cases,  413.  See  also  Geils  v.  Geils,  3  CI  and 
Fin.,  H.  of  L.  cases,  280 ;  St.  Mary  Magdalene  v.  Sibthorp, 
1  Russ.  154;  Idley  v.  Bowen,  11  Wend.  238;  Lailetle  v.  Van 
Ketiren,  7  Howard  Prac.  Rep.  499. 

1  Barbour  s  Ch.  Prac.  398 :  "  The  appellate  court  will 
give  the  complainant  leave  to  amend  by  adding  parties,  in 
the  same  manner  as  upon  an  original  hearing,  and  will 
order  the  hearing  of  the  appeal  to  stand  over  for  that  purpose. 
And  it  has  gone  to  the  extent  of  allowing  the  complainant  to 
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add  the  attorney-general  as  a  party,  either  by  converting  the 
bill  into  an  information  and  bill,  or  into  an  information 
only." 

1  Barbour's  Ch.  Prae.  382 :  "  But  an  appeal  cannot  be 
sustained  by  a  person  who  is  not  interested  in  the  subject 
matter.  Although  there  may  have  been  an  interest  when  the 
suit  was  commenced,  if  such  interest  is  terminated  during  its 
progress,  his  right  to  interfere  further  in  the  litigation  is  at 
an  end." 

Pugsley  v.  Kisselhurgh,  6  Selden  420 :  "  When  the  record 
does  not  show  that  the  action  was  originally  commenced  in 
the  justice's  com-t,  that  fact,  on  a  motion  to  dismiss  the  appeal, 
may  be  shown  by  affidavit." 

Shanh  v.  Shoernaher,  18  New  York,  4  Smith  489.  Settle- 
ment shown  by  affidavit,  and  appeal  dismissed. 

The  object  having  been  accomplished,  the  lease  having 
been  delivered,  and  the  lessee  having  gone  into  possession, 
it  is  competent  for  the  Court  of  Appeals  to  be  informed  of 
that  state  of  facts,  and  being  so  informed,  the  court  will  dis- 
miss the  appeal. 

The  Trustees  of  Huntingdon  v.  NiooU,  3  Johns.  Rep.  558  : 
No  appeal  lies  from  a  temporary  order  of  the  Court  of  Chan- 
cery awarding  an  injunction ;  and  such  an  order  having 
expired,  the  appeal  was  dismissed. 

The  injunction  order  appealed  from,  was  to  restrain  Jesse 
Wickes  from  proceeding  to  trial  in  any  of  the  suits  at  law  at 
the  Circuit  Court  Term  next  to  be  held  in  the  county  of  Suffolk. 

Present  this  bill  to  the  Chancellor  as  the  matter  now  stands, 
and  there  could  be  no  injunction.  There  is  nothing  to  enjoin 
as  the  bill  stands,  for  the  reason  that  the  thing  to  be  enjoined 
has  been  executed. 

If  this  court  should  determine  that  the  Chancellor  erred  in 
the  exercise  of  his  discretion  to  refuse  an  injunction,  such 
determination  would  be  of  no  practical  importance,  as  the 
Chancellor,  on  a  remittitur,  could  not  now  enjoin. 

On  a  mere  injun(!tion  bill,  after  execution  and  delivery  of 
the  lease,  there  could  he  no  decree  in  a  court  of  equity  in 
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accordance  with  tlie  prayer  of  tlie  bill  or  the  general  purposes 
of  the  bill. 

Suppose  a  bill  filed  to  enjoin  an  election  of  directors  by  a 
corporation,  and  the  injunction  refused,  an  appeal  taken,  and 
the  election  subsequently  held  and  acts  done  by  the  corpora- 
tion, would  the  Court  of  Errors  entertain  the  appeal  ? 

In  New  Jersey,  an  appeal  from  the  order  or  decree  of  the 
Chancellor  does  not  stay  proceedings  in  the  Court  of  Chan- 
cery ;  but  it  is  left  to  the  discretion  of  the  Court  of  Chancery, 
or  tlie  Court  of  Appeals,  to  stay  further  proceedings  in  the 
cause  before  the  Chancellor.  The  former  practice  in  New 
York  was  different.     Schenck  v.  Conover,  2  Beasley  32. 

Inasmuch  as  under  the  New  Jersey  practice  the  appeal  does 
not  stay  further  proceedings,  and  does  not  leave  the  parties 
in  the  same  condition  with  reference  to  the  subject  matter  of 
the  litigation  in  which  they  were  at  the  time  the  appeal  was 
taken,  it  woidd  lead  to  absurd  consequences  to  entertain  an 
appeal  from  an  order  refusing  an  injunction  after  the  act 
sought  to  be  enjoined  had  been  consummated. 

After  the  order  refusing  the  injunction,  there  was  no  stay 
or  continuance  of  tlie  injunction  until  the  Court  of  Appeals 
should  meet.  No  application  was  made  to  the  Court  of 
Appeals  for  an  order  that  the  injunction  be  continued  upon 
the  coming  in  of  the  appeal.  - 

It  was,  therefore,  clearly  the  duty  of  the  complainants, 
after  the  refusal  of  the  injunction,  if  they  desired  to  continue 
the  litigation,  to  have  filed  a  supplemental  bill,  and  on  the 
final  hearing  they  could  have  rectified  the  error,  if  any  there 
was,  in  refusing  the  injunction. 

Att'y- General  v.  N.  J.  JR.  B.  &  T.  Co.,  2  Green's  Ch. 
141.  "  The  injunction  is  a  preventive  remedy.  It  inter- 
poses between  the  complainant  and  the  injury  he  fears  or  seeks 
to  avoid.  If  the  injury  be  already  done,  the  writ  can  have 
no  operation,  for  it  cannot  be  applied  correctively  so  as  to 
remove  it,"  &c. 

An  injunction  cannot  be  used  to  compel  the  lessee  to  rede- 
liver the  lease  to  the  lessors,  and  to  restore  or  attempt  to 

Vol.  IX.  2  Q 
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restore  the  parties  to  their  former  situation.  Rogers  Locomo- 
tive and  Machine  Works  v.  Erie  Raihoay  Co.,  5  C.  E.  Gi'cen 
391;  Fleisdiman  v.  Young,  1  StocJd.  623;  Coryell  v.  Hoi- 
combe,  Ibid.  653. 

It  is  not  a  matter  of  fixed  and  settled  right  in  New  Jersey, 
that  when  the  Chancellor  on  bill  and  answer  declines  to 
eujoin,  the  complainants'  appeal  to  the  Court  of  Appeals 
from  such  refusal  will  be  sustained.  Chegary  v.  Schojield,  1 
Halst.  Ch.  595 ;  Doughty  v.  The  Somerville  &g.  R.  R.  Co., 
3  Halst  Ch.  629. 

In  the  case  of  the  Attoi'ney-  General  v.  The  City  of  Paterson, 
1.  StocJd.  625,  the  injunction  in  the  first  place  was  refused, 
and  the  appeal  entertained  from  the  refusal.  The  case  has 
less  weight,  because  the  Court  of  Appeals  agreed  with  the 
Chancellor  on  the  merits  of  the  question.  Chief  Justice 
Green  was  of  the  opinion  that  no  appeal  would  lie  in  such  a 
case. 

In  case  an  injunction  is  refused,  no  affirmative  order  is 
made  whatever. 

In  Morgan  v.  Rose,  7  C.  E.  Green  584,  593,  and  594,  an 
injunction  was  ordered,  and  after  answer  was  filed,  and 
motion  to  dissolve  the  injunction,  was  continued.  There  was 
then  an  appeal  from  the  order  of  the  Chancellor  under  which 
the  injunction  stood.  The  Court  of  Appeals  sustained  the 
injunction. 

Mr.  P.  L.  Voorhees  and  Mr.  Brovming,  contra. 

The  rule  was  discharged,*  and  the  argument  of  the  cause 
ordered  to  be  proceeded  with  at  the  next  Term. 

The  appeal  was  argued  by 

Mr.  P.  L.  Voorhees,  Mr.  Gilchrist,  Attorney-General,  and 
Mr.  Browning,  for  appellants. 

*No  vote  was  taken  in  open  court,  upon  the  question  of  discharging  the 
rule.  It  does  not  therefore  appear  how  the  court  stood  upon  that  ques- 
tion. 
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Mr,  I.  W.  Scudder,  Mr.  Williamson,  and  3Ir.  Theodore 
Cuyler,  for  respondents. 

The  o2)iniou  of  the  court  was  delivered  by 

Van  Syckel,  J. 

The  bill  in  this  case  was  filed  to  enjoin  the  United  Com- 
panies of  New  Jersey  from  executing  a  lease  of  their  roads 
and  canal  to  the  Pennsylvania  Railroad  Company  for  the 
term  of  nine  hundred  and  ninety-nine  years.  The  facts  of 
the  case  are  fully  stated  in  7  .C  E.  Green  130. 

The  Chancellor  refused  to  grant  a  preliminary  injunction, 
whereupon  the  complainants  brought  their  case  by  appeal 
into  this  court  for  review.  The  questions  upon  which  this 
contest  must,  in  my  judgment,  be  determined,  will  be  consid- 
ered without  a  further  recital  of  facts. 

A  copy  of  the  proposed  lease  appears  in  the  proceedings, 
and  it  is  admitted  that  at  the  time  of  filing  the  bill  its  execu- 
tion was  imminent. 

1.  Was  it  within  the  power  of  the  defendants,  without  the 
sanction  of  express  legislation,  to  make  such  lease  ? 

There  is  an  implied  contract  as  well  between  the  United 
Companies  and  their  stockholders  as  between  the  companies 
and  the  state,  that  their  corporate  franchises,  powers  and  prop- 
erty shall  not  be  appropriated  to  uses  or  purposes  not  contem- 
plated or  authorized  by  their  charters.  As  corporations,  any 
action  outside  of  the  limits  marked  out  for  them  in  the  legis- 
lative grant,  is  ultra  vires. 

In  the  language  of  Master  Parker,  in  1  Stockton  407, 
"The  stockholders  own  the  road  in  common,  to  be  employed 
in  specified  uses.  Each  owns  a  share  in  the  whole,  and  is  to 
have  a  proportionate  share  in  its  profits.  They  have  invested 
a  portion  of  their  capital  in  it,  and  in  it  alone.  They  have  a 
right  in  the  road,  and  in  every  dollar  it  earns.  The  directors 
are  their  trustees,  to  employ  the  joint  capital  in  the  man- 
agement of  the  road,  and  the  road  only,  to  the  end  that 
from  the  investment  the  stockholders  have  chosen  they  may 
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reap  the  contemplated  profits.  And  this  is  the  agreement  of 
the  stockholders  among  themselves.  They  each  contract 
with  the  other  that  their  money  shall  be  so  employed.  What 
the  majority  determine  within  the  scope  of  this  mutual  con- 
tract they  each  agree  to  abide  by,  but  there  their  mutual 
contract  ends,  and  no  majority,  however  large,  has  a  right  to 
divert  one  cent  of  the  joint  capital  to  any  purpose  not  con- 
sistent with  and  growing  out  of  this  original  fundamental 
joint  intention."  Clearwater  v.  Meredith,  1  Wallace  40 ; 
Coleman  v.  East  Coun.  R.  Co.,  10  Beavan  1  ;  Salomons  v. 
Laing,  6  Raiho.  Cases  289 ;  Zabrlskle  v.  The  Hack.  &  N.  Y. 
R.  Co.,  3  G  E.  Green  183. 

This  is  familiar  law,  running  through  all  the  cases,  and 
cannot  be  controverted. 

The  test  is,  whether  the  proposed  lease  for  nine  hundred 
and  ninety-nine  years  is  such  a  novation  of  the  undertaking 
as  will  impair  the  obligation  of  the  contract  with  such  stock- 
holders. 

The  certificate  for  stock  declares  that  the  holder  is  entitled 
to  a  certain  number  of  shares  of  the  capital  stock,  which  con- 
sists of  the  corporeal  works  and  property,  with  valuable  fran- 
chises to  be  used  by  the  corporation  for  their  profit  by  the 
taking  of  tolls  and  fares;  with  the  right  to  acquire  and  dispose 
of  such  property  as  may  be  essential  in  the  legitimate  exercise 
of  their  functions,  under  the  management  and  control  of  direc- 
tors, of  which  any  corporator,  by  and  with  the  consent  of  the 
requisite  number  of  his  associates,  may  be  one.  The  prospect 
of  increased  gains,  consequent  upon  the  growth  of  population 
and  added  business,  is  a  valuable  incident  also  to  the  owner- 
ship of  the  stock,  Such  are  the  rights  vested  in  the  stock- 
holder under  the  law  and  by  virtue  of  his  engagement  with 
his  associates,  before  the  lease  is  effected. 

After  the  lease  takes  effect,  his  company  is  denuded  of  all 
these  corporeal,  substantial  properties,  its  structure  for  the 
next  nine  hundred  and  ninety-nine  years  is  totally  altered, 
and  instead  of  what  he  before  possessed,  he  would  be  com- 
pelled to  accept  an  annual  rent,  fixed  without  his  concurrence, 
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and  secured  by  the  personal  responsibility  of  the  corporate 
lessee;  for  pending  the  term,  which  is  perpetual  for  all  prac- 
tical purposes  according  to  our  allotted  years,  the  visible,  tan- 
gible assets  would  be  dissipated  and  decayed.  The  right  of 
re-entry  can  scarcely  be  entitled  to  the  name  of  security. 

The  shareholder  would  still  have  the  paper  upon  which 
his  certificate  is  printed,  but  in  place  of  the  earnings,  he  must 
be  content  with  a  share  of  the  reserved  rental  in  a  corpora- 
tion possessed  of  the  single  faculty  of  maintiiiuing  its  organ- 
ization for  the  distribution  of  such  rent,  stripped  of  all  the 
franchises  for  the  exercise  of  Avhich  it  was  founded.  With- 
out his  consent,  and  against  his  protest,  he  would  lose  his 
share  in  the  old  thing,  and  be  forced,  as  an  unwilling  captive, 
into  a  new  and  wholly  different  venture.  A  statement  of  the 
consequences  which  necessarily  flow  from  this  project,  demon- 
strates the  futility  of  attempting  to  establish  it  without  legis- 
lative consent. 

Equity  looks  at  the  substance  of  things,  and  not  at  mere 
names.  For  all  substantial,  practical  purposes,  a  lease  for 
nine  hundred  and  ninety-nine  years  is  a  conveyance  in  fee. 
It  would  carry  us  to  a  period  as  distant  in  the  future,  as  the 
time  of  Alfred  the  Great  is  remote  in  the  past,  and  if  our 
courts  should  permit  corporations,  without  legislative  author- 
ity first  had,  to  make  any  disposition  of  their  entire  franchises 
that  a  controlling  interest  might  determine  upon,  the  })rivate 
rights  of  minorities  would  be  no  more  secure  against  invasion 
now,  than  they  were  in  those  semi-barbarous  days. 

It  may  also  be  considered  as  settled,  that  a  corporation  can- 
not lease  or  dispose  of  any  franchise  needful  in  the  perform- 
ance of  its  obligations  to  the  state,  without  legislative  consent. 
Nor  is  the  difficulty  avoided  by  the  proposition  that  a  cor- 
porate body,  by  and  with  the  assent  of  a  majority  of  the 
corporators,  may  abandon  their  business.  Even  if  this  was 
true,  upon  such  dissolution  the  franchises  could  not  be  trans- 
ferred, but  would  revert  to  the  sovereignty  from  which  they 
were  derived,  and  the  shareholders  would  become  partners  or 
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joint  owners  in  the  assets,  and  for  their  share  in  such  assets, 
they  could  not  be  compelled  to  accept  an  annual  rent  for  nine 
hundred  and  ninety-nine  years. 

There  is  another  obstacle  in  the  way  of  a  lease  without  the 
sanction  of  positive  law. 

"  Every  state  has  within  its  own  limits  exclusive  sover- 
eignty over  all  matters  touching  the  title  to  real  and  personal 
property,  the  modes  of  its  transfer,  the  rights  of  persons  and 
artificial  bodies,  in  short  everything  pertaining  to  the  func- 
tions of  government,  subject  only  to  its  obligations  to  the 
general  go^'ernment." 

One  state  cannot,  therefore,  by  its  laws,  govern  in  these 
respects  within  the  jurisdiction  of  another,  although,  by  com- 
ity, a  foreign  corporation  will  be  recognized,  and  be  permitted 
to  enjoy  certain  rights  in  a  state  to  which  it  does  not  owe  its 
existence.  But  a  domestic  corporation  could  not  convey  its 
franchises  to  a  foreign  corporation,  so  as  to  enable  the  latter 
to  accept  and  exercise  such  franchises  within  our  territorial 
limits,  without  the  assent  of  our  legislature. 

Chief  Justice  Taney,  in  The  Bank  of  Augusta  v.  JEJarle,  13 
Peters  519,  588,  lays  down  the  rule  more  broadly  than  this. 

2.  Having  reached  the  conclusion  that  the  proposed  lease 
will  work  a  radical  change  in  the  purposes  for  which  the 
defendant  corporations  were  established,  let  us  consider 
whether  the  legislature  can  empower  these  corporations,  by 
the  consent  of  any  number  of  the  shareholders  less  than  the 
whole,  to  alter,  fundamentally,  the  character  of  the  enterprise, 
and  compel  dissentients  to  engage  in  it? 

Since  the  famous  Dartmouth  College  case,  this  is  hardly 
debatable  ground. 

The  true  doctrine  is  forcibly  announced  by  Chancellor 
Zabriskie,  in  Zabriskie  v.  The  Hackensack  and  New  York 
Railroad  Company,  3  C.  E.  Green  183,  as  follows  : 

"  It  is  also  settled  upon  the  principles  of  the  common  law, 
in  this  state,  and  most  of  the  states  of  the  Union,  that 
when  a  number  of  persons  associate  themselves  as  partners, 
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for  a  business  and  time  specified  in  the  agreement  between 
them,  or  become  members  of  a  corporation  for  definite  pur- 
poses and  objects  specified  in  their  charter,  which,  in  such 
case,  is  tlieir  contract,  and  for  a  time  settled  by  it,  the 
objects  and  business  of  the  partnership  or  corporation  cannot 
be  changed,  or  abandoned,  or  sold  out,  within  the  time  speci- 
fied, without  the  consent  of  all  the  partners  or  corporators; 
one  partner  or  corporator,  liowever  small  his  interest,  can  pre- 
vent it.  And  this  is  so,  although  by  law  a  majority  in  either 
case  can  control  or  manage  the  business  against  the  will  and 
interest  of  the  minority,  so  long  as  it  is  within  the  scope  of 
the  partnership  or  charter.  This  rule  is  founded  on  principle, 
the  great  principle  of  protecting  every  man  and  liis  propertv 
by  contracts  entered  into ;  a  guiding  principle  in  all  right 
l^islation,  and  incorporated  into  the  constitution  of  the 
United  States,  and  of  almost  every  state  of  the  Union.  And 
the  rule  is  not  changed  because  the  new  business  or  enter- 
prise proposed  is  allowed  by  law,  or  has  been  made  lawful 
since  the  association  was  formed." 

The  rule  is  clearly  stated  by  Chief  Justice  Lowrie,  in 
Laurruin  v.  The  Lebanon  Valley  R.  R.  Co.,  6  Casey  46,  in 
these  words : 

"The  dissentient  stockholder  may  object  that  his  co-corpo- 
rators have  no  power  to  make  a  new  contract  for  him,  and 
thereby  constitute  him  a  member  of  a  new  and  different 
corporation  ;  for  it  is  of  the  very  nature  of  a  contract  rela- 
tion, that  it  can  be  instituted  only  by  real  parties  to  it, 
unless  it  be  a  mere  constructive  contract,  which  is  only  a 
convenient  form  or  fiction  of  law,  invented  to  enforce  a  corres- 
ponding legal  duty.  He  may  object  that  even  the  legisla- 
ture cannot  authorize  this,  for  by  so  doing  they  would 
authorize  the  destruction  of  one  ])rivate  contract  and  the 
compulsory  creation  of  another  in  its  stead,  and  would  take 
away  the  remedy  by  due  course  of  law  which  the  dissenting 
stockholder  is  entitled  to  because  of  the  departure  or  diver- 
sion of  the  association  from  its  agreed  purposas;  and  would, 
besides  this,  change  the  e&sential  nature  of  contracts,  which 
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even  legislative  power  cannot  do,  and  much  less  legislative 
authority. 

It  is  unnecessary  to  multiply  authorities;  the  cases  will 
be  found  in  the  rei)ort  of  this  case  in  7  C.  E.  Green,  and  in 
the  other  cases  referred  to. 

The  proposition  now  considered  is,  whether,  after  sharehold- 
ers have  entered  into  a  contract  among  themselves  under  legis- 
lative sanction,  and  expended  their  money  in  the  execution  of 
the  plan  mutually  agreed  upon,  the  scheme  can  be  radically 
changed  by  the  majority,  by  virtue  of  legislative  enactment, 
and  a  dissentient  stockholder  compelled  to  engage  in  a  new 
and  totally  different  undertaking,  without  impairing  the  obli- 
gation of  his  contract  with  his  associates  and  with  the  state. 
That  this  cannot  be  done,  is  as  well  supported  by  every  con- 
sideration of  justice  and  right,  as  it  is  firmly  embedded  in 
judicial  decision. 

3.  From  the  conclusions  thus  ftir  reached,  does  it  result 
that  one  unwilling  stockholder  may  obstruct  the  growth  and 
development  of  every  enterprise  of  this  character  in  which 
he  may  have  participated,  and  thus  hinder  the  union  under 
one  management,  of  these  important  public  highways,  which 
have  been  constructed  at  different  periods  and  under  separate 
charters,  when  the  necessities  of  inter-state  commerce  and  the 
convenience  of  public  travel  may  unite  in  urging  it?  Shall 
a  railroad  from  Philadelphia  to  Trenton  never  be  extended 
so  as  to  connect  the  two  great  cities  of  our  Union,  while  one 
obstinate  associate  stands  in  the  way  ? 

The  necessity  for  rapid  and  speedy  transit  seems  to  demand, 
imperatively,  that  this  difficulty  shall  not  be  insurmountable. 

In  the  exercise  of  the  right  of  eminent  domain,  the  legis- 
lature may  autiiorize  shares  in  corporations,  and  corporate 
franchises,  to  be  taken  for  public  uses  upon  just  compensation. 
The  title  to  this  species  of  property  is  no  more  secure 
against  invasion  when  the  public  uses  require  it,  than  is  the 
ownership  of  real  estate.     Under  this  paramount  right  in  the 
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public,  subject  to  wliich  all  private  property  is  held,  the  fran- 
chises of  one  corporation  have  been,  and  may  be  taken  and 
bestowed  upon  another. 

The  established  rule  upon  this  subject  is  most  clearly  an- 
nounced in  The  Tidewater  Co.  v.  Coster,  3  C.  E.  Green  521, 
in  these  words:  "It  is  one  of  the  legislative  prerogatives  to 
decide  the  important  question,  whether  an  enterprise  or  scheme 
of  improvement  be  of  such  public  utility  as  to  justify  a  resort 
for  its  furtherance  to  the  exercise  of  the  power  of  taxation  or 
eminent  domain.  Primarily,  the  judiciary  has  no  concern  in 
such  matters.  And  not  only  this,  but  if  the  public  interest 
be  involved  to  any  substantial  extent,  and  if  the  project  con- 
templated can,  in  any  fair  sense,  be  said  to  be  promotive  of 
the  welfare  or  convenience  of  the  community,  the  legislative 
adoption  of  such  project  is  a  determination  of  the  question 
from  which  there  is  no  appeal,  and  over  which  no  other 
brancii  of  the  government  has  any  supervision  whatever. 
Whether  a  road,  a  turnpike,  a  bri<lge,  or  a  canal  will  subserve 
the  public  or  private  needs,  are  inquiries  addressed  exclu- 
sively to  the  law-making  power,  whose  answer,  according  to 
the  genius  of  our  government,  must  be  final  and  irrever- 
sible." 

Private  property  can  be  taken  by  these  corporations  for 
public  use,  only  when  the  public  necessity  requires  it.  If 
the  legislature  charters  a  new  railroad  route,  the  presumption, 
without  a  declaration  of  that  fact,  is,  that  in  the  opinion  of 
the  law-maker,  the  necessity  has  arisen  ;  so,  wlien  authority 
is  granted  for  the  consolidation  of  existing  connected  routes, 
the  presumption  flows  from  the  fact  of  the  enactment  being 
made,  that  the  legislature  decided  upon  its  necessity.  This 
results  from  the  familiar  rule,  that  every  intendment  will  be 
made  in  support  of  the  constitutionality  of  the  acts  of  a  co- 
ordinate branch  of  the  government. 

The  United  Companies  are  qaasi  j)ubHc  corporations, 
charged,  in  the  exercise  of  their  corporate  functions,  with 
certain  duties  to  the  public,  in  the  transportation  of  freight 
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and  passengers  between  given  points.  The  consolidation  of 
these  roads  with  otiier  existing  lines,  under  unity  of  manage- 
ment, might  promote  the  convenience  and  speed  of  passenger 
travel,  save  the  reshipment  of  freight,  and  avoid  the  disturb- 
ing question  as  to  which  of  several  carriers  through  an 
extended  route  is  liable  for  goods  lost  in  transportation,  and 
from  the  passage  of  the  act,  we  must  conclude  that  such  was 
the  opinion  of  the  legislature. 

In  this  busy  age  of  restless  activity  and  enterprise,  when 
the  brain  of  man  is  exhausting  ilself  in  his  struggle  with 
time  and  space — the  two  forces  that  most  oppose  his  progress, 
the  taking  of  private  property  in  the  stock  of  such  corpora- 
tions to  advance  any  of  the  purposes  above  indicated  must 
be  regarded  as  the  taking  of  it  for  public  benefit.  There  can 
be  no  doubt  that  a  railroad  company  may  be  empowered  to 
extend  their  road  beyond  the  point  to  which  it  was  built 
under  the  original  grant,  if  proper  compensation  is  provided 
for  stockholders  who  may  resist  it,  and  I  can  see  no  differ- 
ence in  principle,  whether  the  original  company,  in  order  to 
secure  a  through  route  under  one  management,  is  authorized 
to  take  the  lands  of  individuals,  or  to  take  the  property  which 
individuals  have  in  the  stock  of  an  existing  road.  In  the  first 
case,  for  the  ])urpose  of  establishing  the  through  route,  one 
kind  of  private  property,  to  wit,  the  lands  of  individuals, 
is  taken  by  the  corporation  ;  in  the  second  case,  another  kind 
of  property,  to  wit,  the  shares  of  stock  of  individuals  in 
an  existing  company,  is  authorized  to  be  condemned.  In 
the  latter  instance,  the  use  is  as  clearly  a  public  use  as  in  the 
former,  and  when  the  legislature  declares  that  it  may  be  done 
it  is  no  more  necessary  to  declare  in  the  grant  that  public 
necessity  requires  it,  than  it  is  essential,  in  order  to  validate  a 
railroad  charter,  that  there  should  be  an  express  annonuce- 
ment  by  the  legislature  that  it  is  in  aid  of  public  uses.  The 
same  rule  applies  to  both  cases,  uidess  property  in  stock  can 
claim  a  superior  right  to  protection.  This,  witK  all  other 
private  property,  is  held  under  the  dominant  right  of  eminent 
domain. 
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In  White  River  Turnpike  v.  Vei^iont  Central  Railroad,  1 
Avier.  R.  Cases  237,  the  court  says  :  '^  It  now  appears  to 
be  too  well  settled  by  authority  to  be  controverted,  that  there 
is  no  implied  contract  by  the  state  in  a  charter  of  a  turnpike 
or  other  private  corporation,  that  their  property,  or  even  their 
franchise  itself,  shall  be  exempt  from  the  common  liability 
of  the  property  of  individuals  to  be  taken  for  the  public  use ; 
it  may  be  taken  on  proper  compensation  being  made." 

To  the  same  effect  is  the  Enfield  Bridge  Company  v.  Hart- 
ford and  New  Haven  Railroad,  2  Amei\  R.  Cases  105,  in  which 
it  is  declared  "  that  this  bridge  company  has  the  same  right 
to  be  protected  and  secured  in  the  enjoyment  of  its  property 
and  franchises  as  the  other  citizens  of  the  state  ;  and  the  leg- 
islature has  the  same  right,  by  virtue  of  its  power  of  eminent 
domain,  to  appropriate  them  for  the  public  use,  and  upon  the 
same  terms. 

This  rule  was  fully  recognized  by  Judge  Daniel  in  West 
River  Bridge  v.  Dix,  6  Howard  529,  and  by  Judge  Grier  in 
Richmond  R.  Co.  v.  Louisa.  R.  Co.,  13  Hotcard  78;  and  in 
other  cases  cited  in  the  notes  to  Redfield  on  Railways,  title, 
''  Condemnation  of  Franchises." 

But  in  no  case  is  this  doctrine  and  the  reason  upon  which 
it  rests  more  forcibly  stated,  than  by  Justice  Bigelow  in  the 
Central  Bridge  Corporation  v.  City  of  Lowell,  4  Gray  481. 
He  holds  that  tiie  principle  is  too  well  settled  by  the  highest 
authority,  to  be  open  to  question.  That  it  rests  on  the  basis 
that  public  convenience  and  necessity  are  of  paramount  im- 
portance and  obligation  ;  to  which,  when  duly  ascertained  and 
declared  by  sovereign  authority,  all  minor  considerations  and 
private  rights  and  interests  must  be  held  in  a  measure,  and  to 
e  certain  extent,  to  be  subordinate.  By  the  grant  of  a  fran- 
chise to  individuals  for  one  public  purpose,  the  legislature  do 
not  forever  debar  themselves  from  giving;  to  others  new  and 
paramount  rights  and  privileges  when  required  by  public 
exigencies,  although  it  may  be  necessary  in  the  exercise  of 
such  rights  and  privileges  to  take  and  appropriate  a  franchise 
previously  granted.     If  such  were  the  rule,  great  public  im- 
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provements,  rendered  necessary  by  the  increasing  wants  of 
society  in  the  development  of  civilization  and  the  progress 
of  the  arts,  might  be  prevented  by  legislative  grants  which 
were  wise  and  expedient  in  their  time,  but  which  the  public 
necessities  have  outgrown  and  rendered  obsolete. 

The  contrary  doctrine  would  place  an  impassable  barrier 
in  the  way  of  the  great  through  routes. 

Authority  to  one  railroad  company  to  take,  by  condemna- 
tion, the  franchises  of  another  which  could  not  be  a  link  on 
a  through  or  connected  route,  would  be  an  extreme  case. 
That  could  be  demanded  by  no  apparent  public  exigency, 
and  it  would  be  the  duty  of  the  courts  to  declare  it  to  be  the 
taking  of  private  property  for  private  uses. 

I  cannot  agree  that  the  act  of  1870  is  subject  to  the  criti- 
cism that  it  delegates  to  the  United  Companies  the  right  of 
judging  what  constitutes  a  public  use  sufficient  to  justify  an 
exercise  of  the  right  of  eminent  domain. 

The  legislature  must  be  presumed,  by  the  enactment  of 
this  law,  to  have  decided  that  the  j)ublic  good  would  be 
advanced  by  a  consolidation  with  any  other  road  of  the 
character  specified.  Whether  they  would  unite  was  left  to 
their  own  option.  The  companies  are  to  decide,  not  whether 
the  public  necessity  demands  the  consolidation  with  any  one 
or  more  of  the  roads  of  the  designated  class — that  has  already 
been  passed  upon  by  the  lawgiver,  but  whether  their  own 
private  interest  is  beneficially  affected  by  it.  A  railroad 
charter  does  not  oblige  the  corporators  to  construct  the  road, 
and  if  a  charter  authorized  a  trunk  line,  with  lateral  roads  to 
connect  with  any  other  railroads  in  the  county  of  Mercer,  it 
would  scarcely  be  contended  that  such  act  was  void  because 
the  legislature  did  not  define  where  it  was  necessary  to  locate 
lateral  branches,  but  referred  that  question  to  the  option  of 
the  corporators  themselves.  The  obvious  answer  to  the 
objection  would  be,  that  the  legislature  considered  that  the 
public  uses  would  be  aided  by  connections  established  any- 
where within  the  county;  so,  in  this  case,  that  the  public  con- 
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venience  would  be  consulted  'oy  a  cousolidation  of  the  United 
Companies  with  any  other  road  of  the  class  specified. 

The  conclusion  reached  on  this  point  is  very  clearly  and 
fully  supported  by  the  opinion  of  Justice  Bedle,  in  Hatter 
of  application  for  the  drainage  of  lands,  6  Vroom  497.  In 
my  judgment,  the  act  of  March  17th,  1870,  so  far  as  it 
authorizes  a  consolidation  of  railroads,  is  a  legitimate  exercise 
of  the  law  making  power,  if  provision  is  made  in  due  form 
for  extinguishing  private  rights. 

4.  Is  compensation  provided  by  the  act  of  March  17th, 
1870,  for  unwilling  stockholders,  before  their  property  is 
taken  ? 

The  act  directs  that  if  any  stockholder,  being  such  at  the 
time  of  the  consolidation  or  lease,  shall  be  dissatisfied  with 
the  same,  the  said  companies  shall  pay  to  such  dissentient 
the  full  value  of  his  stock  immediately  prior  to  such  consoli- 
dation or  lease,  to  be  assessed  by  three  disinterested  commis- 
sioners to  be  appointed  by  the  Supreme  Court  or  Court  of 
Chancery,  on  the  application  of  eitiier  party  on  twenty  days 
notice.  The  party  to  be  so  remunerated  must  be  a  stockholder 
at  the  time  of  making  the  lease,  and  he  shall  receive  its  full 
value  immediately  prior  to  the  making  of  the  lease.  If  the 
mere  delivery  of  the  lease  is  a  taking  of  the  property  of  the 
dissenting  stockholder,  compensation  under  this  act  cannot 
possibly  be  made  to  him  before  his  property  is  taken,  for  he 
must  be  a  stockholder  at  the  time  of  making  the  lease,  and 
must  receive  its  value  immediately  before  that  event.  This 
act  must  be  construed  in  a  reasonable  way,  so  as  to  effectuate 
the  intention  of  the  lawmaker,  and  at  the  same  time  secure 
to  the  individual  that  protection  which  the  constitution  guar- 
antees to  him.  The  making  of  the  lease  is  the  initial  step  in 
the  assessment  to  the  resisting  shareholder,  and  it  is  necessary 
in  order  to  fix  with  certainty  who  shall  be  entitled  to 
compensation.  The  delivery  of  the  lease  does  not  constitute 
a  taking  by  the  lessee.  The  shareholder  still  has  his  shares, 
And  his  company  are  yet  in  possession  of  all  their  properties 
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and  estate,  until  such  possession  is  actually  passed  to  the  cor- 
porate lessee.  Such  possession  the  lessor  has  no  right  to 
deliver,  and  he  will  be  enjoined  from  doing  so  until  compen- 
sation first  made. 

A  bill  filed  before  the  lease  is  executed,  to  inhibit  such 
delivery  of  possession,  would  furnish  ample  and  complete 
protection,  and  is  all  the  relief  that  a  stockholder,  under  such 
circumstances,  would  be  entitled  to. 

5.  The  question  of  difficulty  in  this  case  is,  whether  the 
act  of  1870  authorizes  the  lease  to  be  made  to  the  Pennsyl- 
vania Railroad  Company,  a  cor])oration  not  of  this  state. 
The  rule  of  construction  is  settled,  that  what  is  not  clearly 
granted  is  withheld. 

In  Toionsend  v.  Brown,  4  Zab.  87,  Chief  Justice  Green 
says,  that  "  it  is  a  rule  of  construction  no  less  wise  than 
clear,  that  in  all  cases  of  public  grants,  the  interpretation 
shall  be  most  favorable  to  the  public,  and  most  strongly 
against  the  grantee.  The  rule  is  founded  in  wisdom.  All 
experience  teaches  that  public  rights  are  yielded  to  private 
interest  with  sufficient  alacrity.  If  the  legislature  really 
design  to  grant  to  individuals  the  right  of  several  fishery 
below  low  water  mark,  it  is  easy  to  do  so  in  plain  and 
express  terms.  It  is  far  better  that  the  right  should  be 
unequivocally  settled  by  legislative  interference,  than  that 
public  rights  should  be  frittered  away,  by  the  aid  of  judicial 
construction." 

And  in  a  later  case,  reported  in  1  C  E.  Green  372,  the 
same  great  jurist  says,  that  "any  ambiguity  in  the  terms 
of  the  grant  must  operate  against  the  corporation,  and  in 
favor  of  the  ])ublic.  The  corporation  take  nothing  that  is 
not  clearly  given  by  the  act," 

In  language  equally  strong,  the  court,  in  9  Harris  22,  hold, 
that  "  in  the  construction  of  a  charter,  to  be  in  doubt  is  to 
be  resolved,  and  every  resolution  which  springs  from  doubt 
is  against  the  corporation.  This  is  the  rule  sustained  by  all 
the  courts  in  this  country  and  in  England." 
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Under  this  rigorous  rule  of  interpretation,  can  the  power 
claimed  by  the  United  Companies  be  found  in  the  act  of 
1870? 

The  language  of  the  act  is :  "  That  it  shall  be  lawful  for 
the  United  Companies,  by  and  with  the  consent  of  two- 
thirds  in  interest  of  the  stockholders  of  each,  expressed  in 
writing,  and  duly  authenticated  by  affidavits,  and  filed  in  the 
office  of  the  secretary  of  state,  to  consolidate  their  respective 
capital  stocks,  or  to  consolidate  with  any  other  railroad  or 
canal  company  in  this  state,  or  otherwise,  with  which  they 
are  or  may  be  identified  in  interest,  or  whose  works  shall 
form  with  their  own  continuous  or  connected  lines,  or  to  . 
make  such  other  arrangements  for  connection  or  consolidation 
of  business  with  any  such  company  or  companies,  by  agree- 
ment, contract,  lease,  or  otherwise,  as  to  the  directors  of  said 
United  Companies  may  seem  expedient." 

No  power  is  given  to  lease  to  a  company  out  of  this  state, 
unless  the  word  "  otherwise,"  which  is  not  an  adverb  of 
place,  is  held  to  mean  "  otherwhere."  It  is  an  inappropriate 
word  to  express  such  meaning.  In  truth,  it  would  be  the 
displacing  of  a  word  which  has  no  such  meaning,  by  one 
which  has,  when  it  is  obvious,  from  a  subsequent  part  of  the 
same  section  in  which  "otherwise"  is  used,  that  the  drafts- 
man of  the  act  had  in  his  mind  its  true  signification. 

It  might  wath  much  plausibility  be  urged  that  the  true 
reading  of  the  act  was  intended  to  be  "that  it  shall  be  law- 
ful for  the  United  Companies  to  consolidate  their  respective 
capital  stocks,  or  otherwise  to  consolidate  Avith  any  other 
railroad,"  &c.  And  if  we  could  find  any  authority  that 
would  warrant  us  in  substituting  the  word  ''  otherwhere  "  for 
"otherwise,"  there  are  other  limitations  upon  the.  power  to 
lease. 

1.  The  lessee  must  be  identified  in  interest  with  the  lessor, 
or 

2.  The  works  of  the  lessee  shall  form  with  the  works  of 
the  lessor  continuous  or  connected  lines. 
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The  preamble  of  the  act  defines  what  th(!  legislature  meant 
by  "  identity  of  interest,"  by  delaring  that  the  United  Com- 
panies have  an  indentity  of  interest  with  the  Philadelphia  and 
Trenton  road.  No  such  identity  of  interest  exists  between 
the  United  Companies  and  the  Pennsylvania  road. 

Do  the  parties  occupy  the  other  essential  relation  towards 
each  other?  Is  it  quite  clear  that  there  must  not  be  contin- 
uity or  connection  between  the  works  of  the  United  Com- 
panies and  the  authorized  lessee,  so  that  the  lessee's  works 
shall  form  with  the  lessor's  the  continuity  or  connection  ? 

That  reading  Avould  exclude  the  proposed  lessee,  whose 
works  are  separated  from  the  lessor's  by  the  Philadelphia 
and  Trenton  road,  and  by  the  Delaware  bridge. 

A  clear  expression  of  the  power  is  not  to  be  found  in  this 
act;  it  depends  for  its  existence  upon  an  artificial  construc- 
tion. If,  failing  to  find  such  expression,  we  resort  to  con- 
struction, we  must  be  quite  sure  that  it  is  free  from  reasonable 
doubt,  that  some  other  one  of  the  interpretations  suggested 
does  not  truly  express  the  legislative  intent. 

If  it  is  held  that  the  lease  may  be  made  with  any  road  in 
or  out  of  the  state,  Avith  which  the  United  Companies  are 
connected  by  means  of  any  intervening  road  or  canal,  they 
may  unite  with  almost  any  road  in  the  whole  country,  and  it 
may  be  with  roads  abroad,  if  they  were  connected  by  means 
of  steamships.  There  should  be  a  very  clear  expression  of 
a  power  so  extensive  and  extraordinary  as  this. 

After  the  most  careful  and  oft  repeated  consideration  of 
this  act,  I  am  constrained  to  say  that  I  do  not  know  what 
the  intention  of  the  law  maker  was.  To  be  in  doubt,  in  the 
language  of  the  books,  is  to  be  resolved,  and  I  cannot,  with- 
out disregarding  all  authority  and  making  new  law  for  the 
case,  hold  that  power  is  given  to  execute  the  lease  in  ques- 
tion. 

In  the  late  case  of  Stevens  v.  Paierson  Railroad,  5  Vroom 
537,  it  was  most  distinctly  ruled,  that  a  grant  from  the  state 
will  not  be  deduced  from  the  words  of  a  statute,  except  when 
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it  contains  language  not  susceptible  of  any  other  rational 
construction.  In  that  case  it  was  an  attempt  to  establish  a 
grant  from  the  state  of  its  interest  in  lands ;  in  this  case  it  is 
an  attempt  to  assert  a  right  by  virtue  of  a  grant  from  the 
state,  to  take  the  property  of  the  individual  citizen,  under 
the  state's  power  of  eminent  domain.  The  like  rule  must 
apply  to  both  cases. 

If  a  right,  comparatively  unimportant  and  not  materially 
affecting  other  parties,  was  being  asserted  by  force  of  this  en- 
actment, tlie  rigidity  of  the  rule  might  be  relaxed  with  less 
serious  consequences.  But  where,  as  in  this  case,  an  act  is 
invoked  to  justify  the  exercise  of  the  highest  power  of  the 
state's  sovereignty  over  individual  property,  the  established 
rule  of  ccmstruction,  which  is  founded  in  the  clearest  public 
policy,  cannot  be  overthrown  and  should  not  in  the  slightest 
degree  be  disturbed. 

The  suggestion  that  this  court  should  not  interfere  because 
the  status  of  the  case  may  have  changed  pending  the  delay 
that  has  ensued  since  the  decree  below,  should  not  be  consid- 
ered now.  For  that  delay  the  appellants  are  in  no  wise 
responsible,  and  if  presumption  is  resorted  to,  the  presump- 
tion will  be  that  things  remain  in  statu  quo.  I  could  never 
unite  in  an  answer  to  these  appellants  who  appealed  promptly 
and  have  pressed  their  case  persistently,  that  we  will  make  a 
presumption  against  them  and  dismiss  them  without  relief, 
because  we  did  not  hear  their  grievances  at  an  earlier  day. 

In  this  court  of  purely  appellate  jurisdiction,  the  struggle 
must  be  decided  upon  the  case  that  was  made  before  the  Chan- 
cellor ;  no  new  facts  can  be  introduced  here  by  testimony. 
This  question  was  most  ably  discussed  on  the  motion  to 
dismiss  this  appeal,  and  it  was  so  held  by  a  very  decided 
majority  of  a  full  court.  That  decision  is  authoritative  until 
reversed. 

In  the  very  recent  case  of  Morgan  v.  Rose,  7  C.  E.  Green 
583,  this  court  concurred  unanimously  in  holding  that  an 
appeal  would  lie  from  an  order  refusing  a  preliminary  injunc- 
tion.    If  we  now  affirm,  on  the  presumption  that  the  circum- 
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stances  may  liav'e  changed  since  tlie  injunction  was  refused, 
we  must  make  the  same  presumption  in  every  case  of  this 
kind.  The  result  then  is,  that  although  an  appeal  will  lie 
from  such  refusal  to  grant  a  preliminary  injunction,  the  court 
will  never,  in  such  cases,  reverse,  but  always  affirm.  This 
is  far  worse  than  to  abrogate  the  rule  at  once,  for  it  would  be 
a  delusion  to  suitors  to  invite  them  to  come  here  for  relief, 
with  no  possibility,  under  any  circumstances,  of  obtaining  it. 
The  undeniable  eifect  of  this  doctrine  is,  that  no  appeal  in 
such  case  lies.  That  would  make  new  law  for  this  case.  No 
evidence  can  be  introduced  before  this  court  to  show  any 
change  in  this  cause  ;  but  the  proposition  is,  that  the  decree 
should  not  be  reversed,  through  apprehension  that  the  parties 
do  not  occupy  the  same  position  that  they  did  below.  Sup- 
pose it  should  appear  before  the  Chancellor,  when  a  case  is 
on  that  ground  affirrned  and  remitted,  that  the  situation  of 
the  parties  is  in  all  respects  the  same,  in  what  attitude  would 
that  place  this  court,  and  what  would  the  Chancellor  do  ? 
He  would  have  no  instructions  from  this  tribunal,  his  own 
opinion  would  stand  unreversed,  as  law,  the  party  could  have 
no  relief  from  him,  and  if  the  case  could  be  again  appealed, 
it  would  come  here  to  be  sent  back  by  us  without  passing 
upon  the  merits,  through  the  same  fear  that  it  did  not  main- 
tain its  original  standing ;  an  endless  circuity  of  proceeding, 
with  no  possible  relief  to  the  party  taking  it.  If  this  is  the 
precise  value  of  an  appeal  from  an  order  refusing  a  prelim- 
inary injunction,  it  is  safe  to  affirm  that  no  one  will  ever 
resort  to  it. 

But  if  we  do  enter  into  the  region  of  surmise  in  this  case, 
what  would  the  j^resumption  be?  The  complainants  file 
their  bill  denying  the  right  of  the  lessors  to  execute  the  lease, 
and  ask  to  arrest  it.  Immediately  ou  the  denial  of  the 
injunction,  an  appeal  is  taken  and  pressed  with  all  due  dili- 
gence to  a  hearing  here.  Pending  this  ligitation,  would  it 
be  fair  or  reasonable  to  suppose  that  a  prudent  man  would 
either  give  or  accept  a  lease?     I  cannot  suppose  that  he 
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would,  and  in  this  view  I  am  confident  the  great  majority 
of  minds  woidd  concur.  Tlie  fact  tliat  two  years  have 
elapsed,  can  make  no  difference ;  the  lease,  if  parties  were 
so  reckless  as  to  enter  into  it  under  such  circumstances, 
could  have  been  executed  in  one  day  or  one  week,  as 
well  as  in  one  year.  There  is  another  rule  of  law  M^hich 
excludes  such  presumption.  There  is  no  authority  to  enter 
into  the  lease ;  it  would  be  a  wrongful  act,  and  no 
presumption  will  be  made,  that  a  party  has  committed 
an  unlawful  or  unauthorized  act.  Suppose  this  court 
was  asked  to  take  some  right  from  these  defendants,  on  the 
presumption,  without  proof,  that  they  had  acted  unlawfully — 
the  appeal  would  not  be  listened  to ;  why,  therefore,  make 
such  presumption  in  order  to  maintain  them  in  what  they 
have  wrongfully  done?  This  court  is  called  upon  to  go  much 
further  than  this.  The  defendants  have  proposed,  unlaw- 
fully, to  make  a  lease,  and  after  bill  filed  to  stay  it,  this 
tribunal  is  asked  to  assume,  without  any  proof  whatever,  that 
they  have  actually  done  the  illegal  act,  and  therefore  to 
punish  the  complainants  because  they  are  in  the  right. 

No  case  can  be  found  in  this  country  nor  in  England,  where 
Any  purely  appellate  court  has  gone  outside  of  the  record, 
and  permitted  new  evidence  to  affect  the  rights  of  parties. 
What,  then,  will  the  impartial  mind  say  to  the  insistment, 
that  while  we  will  refuse  to  act  intelligently  by  allowing 
evidence  to  be  taken  to  show  what  the  facts  really  are,  we 
should  guess  what  the  facts  are,  affecting  such  important 
interests.  The  judicial  mind  has  no  right  to  balance  proba- 
bilities in  regard  to  matters  as  to  which  no  testimony  has 
been  or  can  be  taken. 

If,  however,  there  has  been  any  legislative  interpretation 
given  to  the  act  of  1870  by  subsequent  legislation,  such 
legislation  may  have  an  important  bearing  on  the  rights  of 
these  parties,  but  it  must  be  left  to  the  court  below  to  con- 
sider it,  if  proper,  when  the  case  is  remitted.  No  public 
act   affecting   the  rights   of  these  parties   has   been   passed 
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since    1870,  and    this    court   cannot    judicially   take    notice 
of  any  private  act. 

The  further  question  is   raised   in  this  case,  whether  the 
Pennsylvania  road,  and  the  Philadelphia  and  Trenton  road 
are  necessary  parties. 

The  Pennsylvania  road  has  no  legal  or  equitable  rights 
which  the  bill  seeks  to  affect,  nor  does  it  appear  that  it  has 
entered  into  any  agreement,  by  parol  or  otherwise,  to  exe- 
cute the  lease,  or  even  advised  or  consented  to  it.  Quod  non 
apparet  non  est.  There  would  seem  to  be  a  propriety,  there- 
fore, in  omitting  a  party  that  might  come  in  and  demur  on 
the  ground  that  it  had  not  participated  in  the  alleged  wrong, 
and  liad  no  interest  in  the  contest,  and  did  not  wish  to  join 
in  the  litigation.  This  consideration,  added  to  the  fact  that 
this  objection  was  not  decided  by  the  Ciiancellor,  and  that 
this  party,  if  it  becomes  necessary  in  the  progress  of  the 
cause,  may  be  joined  in  the  court  below,  is  to  me  a  con- 
vincing reason  why  the  case  should  not  be  made  to  turn  on 
this  point. 

In  Ctdler  v.  Tuttle,  4  C.  E.  Green  556,  this  court  declared 
that  it  was  not  an  insuperable  obstacle  in  the  way  of  pro- 
ceeding to  a  final  decree,  that  all  persons  who  should  be 
parties  to  enable  the  court  to  adjust  and  determine  all  con- 
flicting interests  in  the  subject  matter,  have  not  been  made 
parties  to  the  suit.  And  in  that  case,  a  final  decree  was  actu- 
ally made  in  the  absence  of  an  admitted  necessary  party. 

In  the  case  of  Morgan  v.  Rose  before  referred  to,  which 
was  an  appeal  from  an  order  of  the  Chancellor  granting  a 
preliminary  injunction,  his  Honor,  the  present  Chief  Justice, 
with  the  concurrence  of  the  entire  court,  held  that — 

"  The  Baptist  Church  of  Camden,"  which  had  been  omitted, 
"  is  a  necessary  party  to  the  suit.  Without  its  presence 
the  decree,  if  adverse,  would  not  bind  it ;  nor,  if  in  its  favor, 
could  it  claim  for  such  decree  that  quality  of  conclusiveness 
which,  in  legal  theory,  is  deemed  to  attach  to  every  determi- 
nation of  a  court."  But  he  refused,  on  that  ground,  to 
reverse,    using    this   unmistakable    language :     "  Upon   the 
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argument  it  was  assumed  that  if  this  defect  existed,  the 
injunction  must  fall.  But  this  is  a  fallacy.  The  general 
principle  undeniably  is,  that  a  decree  or  order  will  not 
be  made,  affecting  the  rights  of  an  absent  party.  But 
this  rule,  like  most  general  rules,  is  liable  to  the  control  of 
the  equities  of  the  particular  case,  for  it  is  but  seldom  that  in 
a  court  of  equity  a  mere  form  can  defeat  the  ends  of  justice." 
And  in  that  case,  notwithstanding  the  absence  of  an  essential 
party,  the  opinion  most  ably  discusses,  and  this  court  decided, 
the  entire  merits  of  the  controversy.  I  concurred  in  that 
opinion,  and  am  not  prepared  to  change  my  views. 

The  Philadelphia  and  Trenton  road  occupy  a  different 
position.  By  the  pleadings,  it  appears  that  the  United  Com- 
panies own  a  majority  of  the  shares  in  the  capital  stock  of 
the  Philadelphia  and  Trenton  road,  and  that  by  an  agree- 
ment between  these  companies,  antedating  the  time  of  filing 
the  bill,  there  is  a  connuunity  of  dividends  between  them. 
The  dividends  to  be  received  by  the  shareholders  in  the 
Philadelphia  and  Trenton  read,  would  be  regulated  by  the 
lease.  It  may  well  be,  therefore,  that  the  latter  company  is 
a  necessary  party,  but  to  affirm  on  that  ground,  would  put 
the  case  upon  the  merest  technicality. 

The  case  shows  that  the  United  Companies  own  a  majority 
of  the  stock,  and  are  the  substantial  and  beneficial  owners  of 
the  Philadelphia  and  Trenton  road,  and  are  in  the  actual 
possession  and  control  of  it,  so  that  the  latter  road,  though 
not  technically,  is  yet  substantially  here,  and  ha.s  defended 
this  case  as  fully  as  if  an  actual  party. 

I  cannot  consent  to  disregard  the  important  questions  pre- 
sented for  our  solemn  adjudication,  and  put  the  case  upon 
such  narrow  ground.  To  affirm  in  this  case  for  that  reason, 
"would  in  all  cases  of  this  nature,  where  the  injury  was 
impending,  give  the  alleged  wrong  doer  full  time  to  execute 
his  purpose,  and  thereby  work  irreparable  injury.  There  is 
nothing  in  the  case  to  justify  it.  When  the  cause  is  remitted 
this  party  may  be  brought  before  the  Chancellor,  and  they 
could  then  set  up  any  change  which  has  occurred  in  the  status 
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of  the  case,  or  any  conduct  on  the  part  of  the  complainants 
since  the  decree  below,  which  should  operate  as  an  equitable 
estoppel. 

This  court  having  decided  at  an  earlier  stage  of  the  cause, 
that  as  a  court  of  review  it  had  no  power  to  receive  evidence 
of  facts  occurring  since  the  preliminary  injunction  was  denied, 
we  must  hear  this  case  as  if  no  change  had  been  made. 

If  the  Chancellor  had  considered  this  corporation  to  be  a 
necessary  party,  the  danger  of  injury  being  imminent,  he 
should  have  granted  a  temporary  order  arresting  the  execu- 
tion of  the  lease,  and  directed  tlie  omitted  party  to  be  brought 
in.  Equity  never  allows  its  rules  of  procedure,  which  are 
■within  its  own  control,  to  be  so  applied  as  to  enable  the  ad- 
versary to  defeat  and  destroy,  before  hearing,  the  essential 
rights  which  are  sought  to  be  saved. 

The  question  as  to  parties,  although  raised  in  the  court 
below,  was  not  decided  by  the  Chancellor.  He  discussed  the 
merits  of  the  controversy,  establishing  the  law  of  the  whole 
case.  Upon  these  vital  issues  affecting  their  most  material 
property  rights,  the  appellants  justly  claim  the  judgment  of 
this  court,  and  we  cannot  deny  it  upon  an  assumption  that 
may  prove  to  be  false  and  wholly  unauthorized.  Every 
material  fact  that  could  possibly  have  affected  the  result  was 
as  fully  presented  in  the  court  below  as  it  possibly  could 
have  been  by  any  new  party.  If  we  affirm  for  want  of  this 
party,  and  the  case  is  remitted,  assuming,  as  this  court  has 
decided  it  must,  that  the  facts  are  unchanged,  the  new  party 
will  be  added  below,  and  the  same  questions  which  we  would 
refuse  to  pass  upon,  are  immediately  raised  again  for  our 
determination.  Such  circuity  is  neither  just  to  the  parties, 
nor  compatible  with  the  fair  administration  of  the  law. 

In  the  New  Jersey  FranhUnite  Company  v.  Ames,  1  Beas- 
ley  510,  so  great  an  autiiority  as  Chancellor  Green  held  that 
this  court  must  say  whether  or  not  the  Chancellor  erred  upon 
the  case  before  him,  and  that  to  introduce  here  new  parties  or 
new -facts,  or  to  undertake  to  settle  what  the  Chancellor  never 
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heard  of  in  the  case  before  him,  would  be  'Moold  and  lawless 
usurpation  of  original  jurisdiction." 

The  question  submitted  for  review  is,  did  tlie  Chancellor  do 
right  in  the  case  as  it  was  made  before  liim?  Not  what  he 
ought  to  do  in  some  other  supposed  possible  case.  And  if  he 
did  not  do  right,  what  ought  he  to  have  done  ? 

The  appellants  are  entitled  to  have  this  question  answered 
by  this  court. 

In  my  opinion,  therefore,  the  decree  of  the  Chancellor 
should  be  reversed,  with  costs  in  this  court  and  in  the  court 
below ;  and  the  case  should  be  remitted  with  an  order  that 
the  injunction  do  issue,  unless  it  appears  by  such  proceedings 
as  may  properly  be  taken  in  the  court  below,  that  some  essen- 
tial change,  since  the  order  now  reviewed,  has  taken  place  in 
the  status  of  the  case,  by  reason  of  which  the  equities  are 
changed  or  a  different  mode  of  relief  has  become  necessary. 

If  the  case  is  unchanged  the  injunction  must  issue;  if  any 
new  equities  have  attached  to  the  case,  which  is  possible  in 
every  case,  or  any  additional  legislation  has  been  had,  its  effect 
must  be  passed  upon  by  the  Chancellor  before  it  can  be  con- 
sidered in  this  court  of  review. 

Daleimple,  J. 

I  concur  in  the  opinion  read  by  Judge  Van  Syckel,  save  as 
to  the  constitutionality  of  the  act  of  1870.  I  think  that  act 
unconstitutional,  principally  for  the  reason  that  it  authorizes, 
in  substance  and  effect,  the  taking  of  the  private  property  of 
a  certain  class  of  the  stockholders  of  the  United  Railway  and 
Canal  Companies,  for  an  alleged  public  use,  without  their 
consent,  and  without  compensation  first  made,  as  required  by 
Paragraph  9,  of  Section  VII  of  Article  4  of  the  Constitution 
of  this  state.  Besides,  I  am  not  satisfied  that  the  act,  if  it 
admits  of  the  broad  construction  contended  for  by  the  appel- 
lees, is  not  for  other  reasons,  not  now  necessary  to  be  dis- 
cussed, in  violation  of  the  Constitution. 

I  therefore  vote  to  reverse  the  decision  of  the  Chancellor,  to 
the  end  that  the  c:ise  mav  be  remitted  to  the  court  below,  and 
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there  proceeded  with  according  to  the  law  and  the  practice  of 
that  court. 

Beasley,  C.  J.,  dissenting. 

If  I  felt  called  on  to  express  an  opinion  on  the  legal 
merits  of  this  case  as  they  are  now  presented  to  this  court, 
the  only  difficulty,  which,  as  at  present  advised,  I  should  have 
in  coming  to  a  conclusion,  w^ould  be  with  respect  to  the  effect 
to  be  given  to  the  act  of  tlie  17th  of  March,  1870.  This  is 
the  law  which,  it  is  contended,  authorizes  the  lease  in  contro- 
versy, and  the  question  wliether  it  confers  such  power,  is,  it 
is  admitted,  fundamental  to  the  case  of  the  respondents.  No 
one  pretends  that  such  an  instrument  could  be  legally  made 
in  the  absence  of  a  legislative  sanction.  But  if  I  could  con- 
clude that  this  act  confers  the  requisite  power,  and  I  deemed 
the  occasion  appropriate  for  the  expression  of  a  judicial  deci- 
sion, I  should,  under  the  force  of  present  impressions,  vote  to 
affirm  the  decree  which  has  been  brought  here  by  this  a])peal. 
Not  that  I  should  be  willing  to  assent  to  the  idea  that  the 
legislature,  and  a  majority  of  the  stockholders  of  a  corpora- 
tion, can,  against  the  wishes  of,  and  without  compensation  to, 
the  minority  of  the  members,  alter,  in  any  essential  particular, 
the  constitution  of  the  company,  or  the  object  for  which  the 
body  corporate  was  created.  Nor  could  I  agree  to  the  other 
proposition,  that  the  converting,  for  a  long  period  of  time,  of 
the  stockholders  of  a  railroad  company  into  the  lessors  of  a 
railroad,  was  not  such  a  material  change  of  corporate  organi- 
zation and  purpose,  as  is  prohibited  by  the  law  under  the 
conditions  mentioned.  But  assuming  that  the  statute  referred 
to  confers  the  leasing  power,  I  think  the  exercise  of  such  power 
could  Ite  vindicated  on  the  ground  that  provision  is  made,  in 
this  law,  for  the  payment  to  the  dissentient  stockholders,  of  an 
equivalent  for  their  interest  in  the  company.  Nor  do  I  find 
this  provision  open  to  the  objection  which  was  so  forcibly 
urged  against  it,  that  it  does  not  require  such  payment  before 
the  taking  of  the  property  sought  to  be  condemned,  because,  I 


JUNE  TERM,  1873.  485 

Black  V.  Delaware  and  Raritan  Canal  Co. 

think,  that  by  a  reasonable  construction  of  this  act,  such  pre- 
payment may  be  demanded.  The  clause,  in  the  first  place, 
directs,  in  general  terms,  payment  to  the  dissatisfied  stock- 
holders for  their  stock,  the  value  thereof  being  ascertained  bv 
three  commissioners;  and  it  then  declares  that  such  payment 
shall  not  be  compelled,  unless  such  dissatisfied  stockholders 
shall  give  written  notice  of  their  dissatisfaction  within  three 
months  after  the  lease  should  have  been  made  and  assented 
to  by  the  requisite  number  of  stockholders.  It  was  argued, 
upon  this  enactment,  that  as  the  execution  of  the  lease  was 
to  precede  the  payment  to  the  stockholders  who  dissented,  it 
infringed  the  constitutional  safeguard  which  prevents  private 
property  being  taken  for  public  use,  without  being  first  paid 
for.  But  I  think  this  argument  is  not  sound.  The  execu- 
tion of  a  lease  would  not  pass  any  title  as  against  dissenting 
corporators,  until  compensation  should  be  made  to  them.  So 
far  as  relates  to  such  members,  the  execution  of  such  an 
instrument  would  have  the  effect,  simply,  to  fix  a  time  within 
which  their  dissent  would  have  to  be  expressed.  The  lease, 
although  executed,  could  not  be  put  into  effect,  nor  any  prop- 
erty delivered  under  it,  if  objected  to  by  the  non-assenting 
stockholders,  antecedently  to  the  payment  of  the  assessed 
value  of  their  stock.  The  proper  remedy,  therefore,  of 
dissenting  stockholders  under  this  act  would  be,  not  to  ask 
that  the  execution  of  a  lease  should  be  prevented,  but  to  ask 
that  its  effect  should  be  suspended  until  they  had  received 
the  compensation  which  should  be  awarded  to  them.  Until 
such  payment  should  have  been  made,  I  think  a  court  of 
equity  would  forbid  all  attempts  to  put  the  lease  in  force  by 
a  delivery  of  the  property  under  it.  This  construction  seems 
to  me  plainly  the  proper  one,  as,  in  this  way,  the  act  can  be, 
in  every  respect,  constitutionally  enforced. 

And  it  is  on  this  account  that,  as  I  have  said,  if  it  should 
be  conceded  that  the  statute  of  the  17th  of  March,  1870, 
empowers  the  United  Companies  to  lease  their  works  to  a 
foreign  corporation,  I  should,  if  the  conditions  of  the  case 
now  required   the  expression  of  a  final  opinion,  have  been 
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inclined  to  vote  in  favor  of  the  respondents.  But  my 
embarrassment  has  been  and  is,  to  perceive  how  such  a  con- 
cession can  be  made  with  respect  to  this  enactment.  The  act 
is  admittedly  imperfect,  and  such  imperfection  appears  to  mo 
to  leave  the  legislative  intention  upon  the  point  in  question, 
in  a  state  of  incurable  obscurity.  To  make  it  readable  in 
the  sense  claimed,  a  word  having  a  definite  meaning  must  be 
displaced,  and  another  word,  having  also  a  definite  but 
different  meaning,  is  to  be  substituted,  and  the  word  thus 
changed  is  the  all  important  one  in  the  clause,  for  there  is 
but  little  in  the  context  to  help  its  interpretation.  The  right 
claimed  by  force,  almost  exclusively,  of  this  ill-assorted  term, 
is  of  the  most  important  description.  Corporate  franchises 
of  great  magnitude,  property  of  great  value,  in  which  the 
state  itself  has,  in  part,  a  proprietary  interest,  are  authorized, 
it  is  said,  to  be  passed  under  foreign  control.  To  warrant 
such  a  conclusion,  a  plain  expression  of  legislative  intent 
should  be  required.  This  is  the  wholesome  doctrine  which 
should  ever  be  rigidly  enforced,  for  it  is  the  only  way  in 
which  we  can  expel  from  our  laws  ambiguous  terms  and  obscure 
phrases,  bearing,  it  may  be,  on  an  ingenious  analysis,  a  covert 
signification.  To  give  force  to  laws  couclied  in  unapt  phrase- 
ology, and  when  the  meaning  ascribed  to  the  language  cannot 
rise  higher  in  the  scale  of  certainty  than  mere  conjecture,  is 
to  open  the  door  wide  to  all  kinds  of  frauds  upon  legislation. 
It  seems  to  me  essential  to  the  public  welfare,  that  it  should 
be  understood  that  the  courts  of  this  state  Avill  not  so  inter- 
pret statutes,  that  incorporated  companies  can  derive  import- 
ant privileges  from  alleged  grants  expressed  in  indistinct 
phrases,  or  in  terms  that  in  themselves  convey  no  pertinent 
meaning.  As  against  the  state,  these  companies  should  be 
always  required  to  present  a  clear  title.  I  should  find,  on 
this  account,  great  difficulty  in  concluding  that  the  act  to 
which  I  have  referred,  comes  up  to  this  standard. 

But  the  view  which  I  take  of  the  present  aspect  of  the 
case  now  before  the  court,  altogether  dispenses  with  the 
necessity  of  any  conclusion    upon    these  important  matters. 
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They  have  been  referred  to  by  me  in  this  general  way,  only 
for  the  purpose  of  helping  to  explain  M'hat  I  have  now  to 
express. 

The  application  now  made  to  this  court  is  for  a  preliminary 
injunction.  Nearly  two  years  ago,  a  bill  in  chancery  was 
filed,  praying  that  the  respondents  might  be  prevented  from 
executing  a  lease,  which,  it  was  alleged,  they  were  then  on  the 
point  of  making.  To  that  bill  an  answer  was  put  in,  and  after- 
wards this  matter  came  on  to  be  heard  before  the  Chancellor, 
and  the  prayer  for  an  injunction  was  not  granted.  The  pro- 
ceedings, as  they  stood  before  the  Chancellor,  are  now  before 
this  court.  In  short,  it  appears  that  we  are  apprised  of  the 
rights  and  interests  of  these  parties  as  they  existed  on  the  18th 
day  of  October,  1871,  when  the  decree  a[)pealed  from  was 
rendered.  The  question  is,  whether  this  court  ought,  under 
these  circumstances,  to  reverse  the  action  of  the  court  below, 
and  now,  at  this  time  of  day,  order  an  injunction  to  issue? 

In  my  judgment,  such  an  application  is  not  to  be  listened 
to.  To  yield  to  it  would  be  to  overlook  the  essential  grounds 
on  which  the  injunction  power  should  ever  be  exercised.  The 
purpose  of  this  process  is  to  keep  things  in  the  position  in 
which  they  are  at  the  time  of  the  application  for  it,  until  the 
termination  of  the  suit.  This  is  the  only  legitimate  scope  of 
the  remedy.  The  claim  to  the  writ  depends  upon  the  equi- 
table status  of  the  parties  at  the  crisis  of  applying  for  the  aid 
of  the  court.  Manifestly,  therefore,  the  court  must  have 
knowledge  of  these  vital  facts ;  that  is,  the  situation  and 
equities  of  the  litigants  at  the  point  of  time  when  its  author- 
ity is  invoked.  So,  too,  a  plain  case  must  be  presented  for  its 
intervention.  The  injunction  power  is  the  strong  arm  of  the 
court,  and  is  not  to  be  used  except  in  cases  of  clear  necessity. 

With  these  principles  before  us,  how  can  the  court  venture 
to  grant  the  relief  asked  for?  The  request  is,  to  direct  the 
Chancellor  to  issue  the  order  of  his  court  forbidding  the 
execution  of  this  lease  until  the  final  hearino;.  Sucii  an  order 
will  be  rational,  only  on  the  assumption  that  such  lease  has 
not  been  executed.     If  the  act  to  be  enjoined  has  been  done, 
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the  order  of  prohibition  would  be  an  absurdity;  for  as  a  writ 
of  injunction  it  could  iiave  no  effect;  it  would  be  a  mere 
brutum  fulmen.  If,  at  the  present  moment,  extrinsic  facts 
could  be  regarded,  each  member  of  the  court  would  be  pos- 
sessed of  the  knowledge  that  this  lease  has,  in  reality,  been 
executed,  and  the  property  delivered  under  it;  and  if  we 
could  look  even  at  the  statute  book,  we  would  find  that  the 
lease  has  been  so  recognized  by  the  legislature,  that  the  act 
of  the  17th  of  March,  1870,  would,  in  all  probability,  be 
considered  as  having  received  a  legislative  interpretation.  It 
is  probable,  if  such  information  was  accessible,  that  every 
vestige  of  uncertainty  might  be  removed.  But  this  court, 
at  ^n  antecedent  stage  of  these  proceedings,  decided  not  to 
admit  evidence  in  proof  of  extrinsic  facts.  In  this  rejection 
I  did  not  and  cannot  concur.  This  ruling,  of  course,  con- 
cludes tlie  point.  The  matters  just  referred  to,  therefore, 
cannot  be  taken  into  account,  and  the  case  niade  upon  the 
record  before  us  is  alone  to  be  regarded. 

Confining  our  view  tlien  by  this  narrow  horizon,  is  the 
principle  of  action  altered  ?  In  my  judgment  it  is  not.  The 
facts  that  this  court  is  ignorant  of  the  present  position  of 
these  parties,  and  of  the  present  condition  of  the  equities 
existing  between  them,  and  that  the  act  sought  to  be  enjoined 
is,  under  the  circumstances,  likely  to  have  been  done,  are 
conclusive  against  the  exercise  of  the  injunction  power.  A 
court  never  uses  that  power  when  it  is  blindfolded.  The 
moment  it  is  in  the  dark,  it  refuses  to  act.  Among  the  in- 
numerable precedents  which  exist,  no  example  can  be  found 
of  an  injunction  issuing  when  the  situation  of  the  parties  was 
in  obscurity.  But  more  than  this:  if  we*  sum  up  the  proba- 
bilities arising  from  tlie  facts  of  the  present  case,  as  they  are 
now  developed  before  us,  we  will  be  led,  almost  irresistibly, 
to  the  result  tliat  tiie  lease  endeavored  to  be  prohibited  has 
already  been  made.  The  bill  shows  that,  at  the  time  of  its 
exhibition,  the  execution  of  this  lease  was  imminent.  It  has 
since  then  been  sustained  by  the  Court  of  Chancery,  and  no 
reason  appears  why  the  project  should  not,  long  ago,  have 
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been  carried  into  effect.  It  seems  undeniable,  therefore,  that 
this  court  is  asked  for  an  injunction  which,  to  state  it  in  the 
mildest  form,  is  altogether  likely  to  be  utterly  idle  and 
inefficacious. 

It  should  be  observed,  that  the  objection  to  this  court's 
taking  this  step  does  not,  in  the  remotest  degree,  depend 
upon  the  question  whether  or  not  this  appeal  has  been  prose- 
cuted with  sufficient  diligence.  Far  from  this.  If  no  laches 
is  to  be  imputed  to  the  appellants,  this  course  of  action 
should  not,  in  my  judgment,  be  adopted.  The  court  should 
refuse  to  do  the  act  asked  for,  not  because  anybody  is  in 
fault,  but  because  it  does  not  seem  becoming  in  a  judicial 
tribunal,  to  do  any  act  which  must  be,  there  is  every  reason 
to  suppose,  empty  and  profitless.  In  speaking  to  a  similar 
point,  the  Court  of  Errors  in  New  York,  at  a  time  when  it 
was  distinguished  by  the  great  ability  and  learning  of  Chan- 
cellor Kent,  uses  this  emphatic  language :  "  There  is  noth- 
ing upon  which  the  judgment  of  reversal  can  operate.  To 
pronounce  a  nugatory  and  idle  judgment,  which  we  have  not 
the  power  to  enforce,  is  incompatible  with  the  dignity  of 
judicial  proceedings."  Trustees  of  Huntington  v.  Nicoll,  3 
Johns.  R.  578.  And  in  the  case  of  the  Attorney -General  v. 
City  of  Pater  son,  1  Stockt.  627,  Chancellor  Green,  perceiving, 
it  is  probable,  the  very  great  abuses  to  which  such  a  power 
was  liable,  expressed  the  opinion,  that  a  refusal  of  the  Court 
of  Chancery  to  grant  a  preliminary  injunction  was  not  appeal- 
able. That  view,  it  is  true,  has  not  been  received  with  favor, 
nor  has  the  doctrine  been  adopted  in  this  state;  but  it  seems 
to  me  that  its  wisdom  will  become  remarkably  conspicuous, 
if  mandates  of  this  character  are  to  be  issued  by  this  court 
on  occasions  when  it  cannot  know  what  their  effect  will  be, 
or  whether  they  will  have  any  effect  at  all. 

Nor  do  I  think  it  tends  to  relieve  the  pressure  of  this 
difficulty,  to  say  that  this  conrt  must  assume  that  affaire 
remain  as  they  were  when  the  decree  in  the  court  below 
was  rendered.  Such  a  proposition  is  a  mere  assumption,  and 
a  begging  of  the  very  point  in  debate.     Why  should  this 
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court  now  assume,  in  despite  of  the  allegations  of  the 
respondents  to  the  contrary,  that  this  lease  has  not  been 
made?  Is  such  an  assumption  an  intendment  juris  et  de 
jure?  If  so,  in  what  decision  has  the  doctrine  been  pro- 
pounded ?  I  know  of  none  such,  nor  even  of  any  dictum 
with  such  an  aspect.  And,  indeed,  if  such  a  decision  could 
be  produced,  I  could  not  look  upon  it  as  either  scientific  or 
rational,  because  it  would  require  the  judicial  mind  to  draw 
a  conclusion  which,  from  the  same  premises,  the  minds  of  no 
other  class  of  men  would  be  likely  to  draw.  Given  the 
before  stated  facts  of  this  case,  that  many  months  ago,  these 
parties  were  desirous  of  making  the  lease  in  question,  and 
that  such  lea?e  has  been  ratified  by  the  Chancellor,  and  that  no 
circumstance  appears,  showing  that  such  parties  have  altered 
their  views,  and  that  it  is  now  alleged  before  this  court,  by 
the  respondents,  that  tlie  lease  has  been  made  and  delivered, 
it  can  hardly  be  doubted,  that  ninety-nine  men  in  every 
hundred  would  conclude  that  such  lease  has  long  since  been 
executed.  On  what  ground  is  it,  that  this  court,  exercising  a 
sober  judgment,  is,  from  this  state  of  facts,  to  come  to  the 
opposite  result?  Men,  by  becoming  judges,  do  not  give  uji 
the  ordinary  principles  of  reasoning.  I  have  used  the  usual 
standards  of  judgment,  and  have,  in  this  way,  come  to 
the  conviction  that  the  lease  in  question  has  been  made, 
and  on  this  account  I  cannot  participate  in  making  an 
order  which,  it  is  almost  certain,  will  be  a  prohibition  not  to 
do  that  which  has  already  been  done.  I  am  not  willing  to' 
agree  to  the  notion,  that  it  is  in  any  case  necessary  for  a  court 
of  justice  to  listen  for  days  to  learned  arguments,  and  to 
gravely  consider  the  question  whether  it  shall  temporarily 
prohibit  the  doing  of  a  certain  act,  when  there  is  every  reason 
to  infer  that  such  act  has  already  been  performed;  when 
everybody  else  but  the  judges  of  the  court,  is  fully  aware 
that  such  act  has  been  performed  ;  and  when  the  fact  whether 
such  act  has  been  done  or  not,  is  susceptible  of  easy  proof. 
Under  such  circumstances,  an  adjudication  becomes  a  mere 
form,  and  an  abstract  expression  of  opinion.     I  cannot  find 
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that  ever,  heretofore,  a  judicial  tribunal  has  placed  itself  in 
such  an  attitude. 

There  is  also  a  second  reason  for  which  I  think  the  relief 
^7hich  is  asked  on  this  appeal  should  be  refused,  and  that  is 
the  want  of  proper  parties  to  this  bill. 

The  objection  arising  from  this  defect  is  substantial  and 
not  technical.  The  parties  who  have  been  omitted  have  a 
real  interest  in  the  suit,  which  will  be  materially  affected  by 
the  operation  of  an  injunction,  if  such  injunction  is  to  be  at 
all  operative.  These  parties  who  were  entitled  to  be  joined 
as  defendants  in  the  cause  are  the  Philadelphia  and  Trenton 
Railroad  Company,  and  the  Pennsylvania  Railroad  Company. 
With  respect  to  the  first  named  company,  its  interest  appears 
to  be  identical  with  that  of  the  three  companies  that  are  made 
defendants.  This  company  is  one  of  the  four  companies 
which  the  bill  charges  were  in  the  act  of  making  the  lease 
in  question.  It  has  a  separate  organization  and  independent 
existence,  and  has  no  such  connection  with  the  other  defend- 
ants that  they  have  or  had  the  faintest  pretence  of  a  right  to 
represent  it  in  a  suit  of  this  character.  The  Pennsylvania 
Railroad  Company  stands  upon  a  different  ground,  but  it  too 
should,  in  my  judgment,  be  a  party,  prior  to  the  issuing  of 
an  injunction  such  as  is  here  prayed  for.  This  corporation  is 
the  contemplated  lessee,  and  it  appears  that  a  contract  exist>, 
by  necessary  implication,  between  it  and  these  other  corpo- 
rations, that  tiiis  lease  shall  be  made.  Under  such  circum- 
btances,  an  order  forbidding  the  performance  of  the  contract 
by  the  execution  of  the  demise,  must  be  supposed  to  affect 
injuriously  as  well  the  party  to  which  the  lease  is  to  be 
made  as  the  parties  who  are  to  give  it.  The  corporation 
that  desires  to  become  the  lessee  of  these  roads  has  to  all 
appearance  as  much  interest  in  the  question  whether  a  lease 
shall  be  allowed  to  be  made,  as  have  those  corporations 
that  desire  to  become  lessors.  It  does  not  seem  to  me 
to  be  reasonable  to  deny  that  this  Pennsylvania  Railroad 
Company  has  rights  which  would  be  materially  affected  by 
the  allowance  of  even  a  temporary  injunction  of  the  kind  in 
question.     On  what  ground  is  it  then,  that  this  court  can  be 
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asked  to  compel  the  Chancellor,  against  his  judgment,  to  issue 
a  writ  which  will  very  greatly,  and  probably  very  injuriously, 
operate  on  the  interests  of  these  absent  parties? 

The  general  principle  is,  that  all  persons  who  are  materiallv 
interested  in  the  object  of  the  bill  are  not  only  proper,  but 
necessary  parties.  The  exceptions  to  this  general  rule  are 
few.  The  rule  is  a  cardinal  one,  and  should  be  strictly  en- 
forced unless  where  public  policy  or  the  necessities  of  equity 
require,  under  a  particular  exigency,  its  temporary  relinquish- 
ment. These  are  primary  principles,  and  are  everywhere 
admitted.     I  shall  not  refer  to  authorities  in  their  support. 

By  force  of  these  fundamental  maxims  of  equity,  then, 
these  two  companies  should  have  been  joined  as  defendants 
in  this  cause.  The  only  questions  are,  were  there  any  cir- 
cumstances which  excused  their  omission  ?  and  if  not,  what  is 
the  effect  in  equity  of  such  non-joinder  ? 

With  respect  to  the  first  point.  I  perceive  no  reason  why 
these  companies  were  not  made  defendants.  It  was  said  that 
the  interest  which  must  be  possessed  by  a  person  to  make 
him  a  necessary  party  to  a  bill,  must  be  a  legal  or  equitable 
estate.  It  may  well  be  questioned  whether  the  rule  of  equity 
is  not  too  broadly  stated  in  this  proposition.  If  this  state- 
ment of  the  rule  is  meant  to  imply  that  a  person  is  not  a 
necessary  party  to  a  proceeding  in  equity  in  any  case  unless 
he  has  an  interest  in  the  transaction  involved  in  the  suit 
which  he  himself  could  enforce,  either  at  law  or  equity,  I 
think  such  doctrine  is  manifestly  erroneous.  If  two  persons 
enter  into  a  contract  by  parol  with  respect  to  the  sale  and  pur- 
chase of  real  estate,  and  which  is  not  enforceable  on  account  of 
the  statute  of  frauds  inter  sese,  I  should  certainly  hold  that  a 
third  party  could  not  go  into  equity  to  restrain  the  performance 
of  such  contract,  without  calling  both  the  contracting  parties 
into  court ;  and  that,  in  principle,  is  the  position,  taken  at  the 
strongest,  of  the  Pennsylvania  Railroad  Company  with  respect 
to  the  lease  which  was  in  contemplation.  But  the  question 
is  not  in  reality  material,  inasmuch  as  the  rule,  if  it  exists  to 
the  effect  claimed,  does  not  embrace  within  its  operation  the 
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Trenton  and  Pliiladelphia  Railroad  Company.  As  this  com- 
pany has  identical  rights  with  those  companies  that  are  made 
defendants,  it  cannot  be  plausibly  contended,  that  it  has  no 
equities  and  that  it  will  not  bo  affected  by  the  operation  of 
the  decree.  I  do  not  see  anything  in  these  suggestions,  nor 
in  the  circumstances  of  the  case,  which  should,  on  any  known 
ground  of  practice,  absolve  these  complainants  from  the  obli- 
gation of  embracing  in  their  action  these  two  omitted  corporate 
bodies. 

The  question  which  results  from  this  conclusion  as  to  the 
effect  of  this  non-joinder,  is  one  of  some  nicety.  I  think  it  no 
answer  to  the  objection,  to  say  that  these  omitted  parties 
might  come  in  and  pray  to  be  admitted:  As  tlieir  interests 
are  involved,  their  joinder  to  the  cause  before  any  order 
affecting  such  interests,  is  a  legal  right,  and  should  not  be 
made  a  mere  matter  of  grace.  They  were  entitled  to  be  cited, 
and  before  being  notified  in  some  form,  could  not  be  required 
to  take  part  in  the  procedure.  But  still,  notwithstanding 
such  is  the  general  right  of  a  person  having  an  interest  in 
the  subject  of  the  suit,  I  by  no  means  desire  to  be  understood 
'c\3  implying  that,  in  a  case  of  emergency,  the  Chancellor 
may  not  order  an  injunction,  and,  at  the  same  time,  direct 
the  bill  to  be  amended,  so  as  to  bring  in  the  persons  who 
have  been  erroneously  left  out.  In  some  instances,  the 
existence  of  this  power  is  indispensable  to  the  ends  of  justice. 
And  if  in  the  present  case  an  injunction  had  been  ordered, 
and  the  appropriate  amendment  directed,  it  is  not  probable 
that  this  court  would  have  felt  itself  justified  in  interfering 
with  such  order,  on  the  sole  ground  of  the  absence  from  the 
action,  of  those  parties.  Such  was  the  rule  adopted  in  this 
court  in  the  case  of  Morgan  v.  Rose,  7  C  E.  Green  592,  in 
which  it  was  said  that  "the  non-joinder  of  an  essential  party 
does  not,  of  necessity,  lead  to  the  dissolution  of  an  injunction. 
The  general  rule  is  that  it  will  have  that  effect,  but  such  rule 
is  not  universal."  And  in  that  case,  the  injunction  having 
been  ordered  in  the  Court  of  Chancery,  this  court  refused,  on 
appeal,  to  set  it  aside,  on  the  ground  that  a  party  having  a 
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technical  right  to  he  joined  had  been  omitted.  But  where 
the  injunction  has  been  refused  in  tlie  court  below,  a  much 
more  delicate  ckity,  in  reviewing  such  action,  falls  upon  this 
court.  AVlien  substantial  parties  are  not  joined,  the  question 
whether  the  Chancellor  Mall  proceed,  and,  by  an  order,  affect 
their  rights,  is  one  which  seems  addressed  very  much  to  his 
discretion.  There  is  no  fixed  and  measured  rule  to  be 
applied.  Each  case  must  rest  on  its  oAvn  peculiar  circum- 
stances. It  seems  to  me  that  it  is  only  in  very  clear  cases 
that  this  court  should  attempt  to  supervise  and  control  the 
Chancellor  in  the  exercise  of  this  delicate  duty.  Is  the 
present  such  a  case?  In  my  opinion  it  should  not  be  so 
regarded  by  this  court.  I  have  said  that  these  two  compa- 
nies, in  my  estimation,  are  neces.sary  parties  to  this  proceed- 
ing. I  think  they  are  obviously  such.  No  reason  appears, 
nor  has  any  excuse  been  offered,  for  their  omission.  This 
defect  in  the  bill  was  pointed  out  and  insisted  on  in  the  court 
below.  The  complainants  had  it  in  their  power  to  remove 
that  defect,  and  have  failed  to  do  so.  By  such  course  these 
parties  have  been  shut  out  from  all  participation  in  the 
cause.  The  complainants  brought  on  an  argument  in  the 
Court  of  Chancery,  involving  the  entire  merits  of  the  cause, 
in  the  absence  of  those  parties  whose  interests  were  so  deeply 
involved.  They  then  transferred  the  case  to  this  court,  and 
have  sought  here  to  obtain  the  opinion  of  this  court  on  all  the 
important  legal  questions  which  lie  at  the  foundation  of  this 
controversy.  It  is  impossible  to  close  our  eyes  to  the  fact, 
that  if  the  complainants  .should  be  successful  in  this  endeavor, 
the  cause  would  be  completely  concluded,  and  the  rights  of 
those  non-joined  corporations  virtually  passed  upon  without 
any  oj)portunity  for  a  hearing  being  extended  to  them.  The 
entire  case  would  be  adjudged  in  their  absence.  Such  a  course 
will  not  harmonize  with  my  ideas  of  justice  or  a  proper 
administration  of  the  law.  These  companies  thus  omitted 
are  substantial  and  not  technical  parties,  and  it  is  their  legal 
and  equitable  right  to  have  the  opportunity  of  ]iutting  in 
their  answers  and  having  their  views  presented  for  considera- 
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tion,  before  this  court  proceeds  to  pronounce  an  ultimate 
judgment  on  the  whole  law  of  the  case,  that  will  affect  them 
equally  with  those  who  are  here  as  defendants  upon  the 
record.  I  have  given  wliat  I  deem  the  strongest  grounds  for 
the  persuasion  that  the  lease  has  been  made,  and  if  this  is  so, 
and  the  prayer  of  these  appellants  is  granted,  they  will  iiave 
gained  nothing,  unless  it  is  the  abstract  opinion  of  this  court 
on  certain  legal  propositions  included  in  the  controversy. 
Under  such  circumstances,  as  soon  as  they  reach  the  court 
below,  their  first  step  will  necessarily  be  to  make  the  lessee, 
the  Pennsylvania  Railroad  Company,  a  party  to  the  suit. 
Without  joining  that  corporation,  no  final  decree  could  be 
given.  Thus  the  whole  matter  Avill  be  thrown  open  again; 
new  issues  will  be  formed,  and  the  new  party  will  have  the 
right,  on  appeal,  to  re-argue  the  very  questions  that  this  court 
is  now  urged  to  decide.  It  is  obvious,  therefore,  that  all  that 
this  court  can  now  do,  if  these  appellants  are  listened  to,  is  to 
commit  itself  to  certain  views  with  respect  to  the  case,  which 
are  to  have  no  practical  effect,  and  concerning  which  these 
absent  parties  have  not  been  heard.  Under  these  circum- 
stances, it  seems  to  me  very  plain  that  these  appellants  are 
not  here  in  good  faith  asking  the  court  to  extend  to  them  the 
aid  of  the  injunction  process;  all  they  want  is  the  opinion  of 
this  tribunal  of  last  resort,  on  the  important  questions  of  law 
to  which  I  have  referred.  Such  an  opinion  ought  not  ever, 
if  it  can  be  avoided,  to  be  expressed  in  a  suit  in  limine,  but 
should  be  reserved  for  the  final  hearing.  Why,  at  this  junc- 
ture in  these  proceedings,  should  this  court  compromit  itself 
in  regard  to  the  legal  merits  of  the  case?  Substantial  parties 
are  absent.  There  is  great  reason  to  believe  that  the  only 
practical  form  in  which  an  opinion  can,  at  present,  be  put, 
will  be  profitless.  Where  is  the  necessity  or  the  propriety, 
then,  for  such  action  ?     I  can  see  none. 

I  have  not  omitted  to  give  due  consideration  to  the  form 
in  which  it  is  proposed  to  put  the  order  of  this  court.  As  I 
understand  it,  that  order  is  to  be  special,  and  to  the  effect 
that  if  the  situation  of  the  parties  has   changed   since   the 
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original  liearing,  and  new  issues  are  formed,  that  then  the 
Chancellor  is  to  proceed  and  determine  sucli  issues  according 
to  equity.  I  am  at  a  loss  to  comprehend  what  the  operation 
of  such  an  order  is  to  be.  If  it  is  to  tell  the  Chancellor  that 
in  case  the  lease  has  been  already  made,  he  need  not  issue  an 
injunction  to  forbid  its  being  made,  such  a  mandate  from 
this  court  seems  hardly  necessary  ;  and  yet  I  cannot  suppose 
that  it  is  intended  to  iiave  any  effect  beyond  this,  because  it 
seems  undeniably  clear  that  tiiis  court  cannot  control  the 
action  of  the  Court  of  Chancery,  except  on  the  single  point 
of  issuing  or  not  issuing  a  preliminary  injunction.  If  the 
legal  status  of  the  case  has  changed,  and  that  matter  should 
be  brought  in  due  form  to  the  knowledge  of  the  Chancellor, 
and  new  issues  should  be  thus  formed,  it  would  certainly 
seem  clear  that  the  Court  of  Chancery,  by  force  of  its  inherent 
power,  would  deal  with  such  matters,  and  that  this  court,  on 
this  appeal,  can  exercise  no  control  whatever  over  such  pro- 
ceedings. To  attempt  to  do  so  seems  to  me  to  overlook  the 
fact  that  the  jurisdiction  of  this  tribunal  is  solely  appellate, 
and  that  the  only  question  it  can  now  respond  to  is,  whether 
the  injunction  asked  for  is  to  be  granted  or  refused.  The 
very  form  of  this  order  appears  to  me  tacitly  to  suggest  the 
fundamental  difficulty  in  dealing  with  this  case  under  present, 
circumstances ;  but  tiiat  difficulty  cannot,  as  I  tiiink,  be  got 
rid  of.  It  is,  that  the  action  of  this  court  is  based,  in  point 
of  fact,  on  the  existence  of  an  improbable  possibility,  to  wit, 
the  present  non-existence  of  this  lease.  If  that  lease  exist, 
no  form  of  decree  can  cover  or  avert  the  fact  that  a  decree  of 
reversal  in  this  court  must  be  blank  paper.  The  opinion  that 
accompanies  it,  I  am  well  satisfied,  will  be  all  that  the  appel- 
lants care  for.  I  have  already  given  my  reasons  for  thinking 
that  under  existing  circumstances,  such  opinion  ought  not  to 
be  obtained  from  this  court. 

Nor  can  the  question  here  involved  be  regarded  by  me  as 
one  of  merely  transient  interest.  This  is  not  to  be  an  excep- 
tional or  isolated  case.  A  course  of  practice  will  be  established, 
and  that  practice  will  be,  that  in  every  case  where  a  prelim- 


JUNE  TERM,  1873.  497 

Black  V.  Delaware  and  Raritan  Canal  Co. 

inary  injiiuctlon  shall  be  refused  the  complaiuant  may  appeal, 
and  this  court,  rejecting  all  proof  tending  to  show  that  the 
act  sought  to  be  enjoined  has  been  done,  and  rejecting  all 
inference,  even  the  most  cogent,  leading  to  that  conviction, 
will  proceed  to  determine  the  vital  legal. questions  of  the  case, 
and  that  too,  in  the  absence  of  a  material  and  necessary 
party,  whose  non-joinder  Avas  objected  to  in  the  court  below. 
I  cannot  find  that  such  a  course  of  procedure  has  ever  pre- 
vailed in  any  appellate  court,  and  it  appears  to  me  that  if  it 
should  in  the  future  be  adhered  to  by  this  court,  it  will 
inevitably  lead  to  inconvenience,  oppression  and  injustice. 

As  these  views  are  not  consistent  with  those  entertained  by 
the  rest  of  the  members  of  this  court,  I  am  quite  conscious 
that  the  great  probability  is  that  they  are  unfounded  in  reason 
and  in  law;  but  as  my  convictions  have  become  fixed,  after 
full  reflection,  I  feel  conscientiously  constrained  to  announce 
them.  I  do  not  wish  to  be  understood,  however,  as  dissent- 
ing from  any  of  the  views  on  the  general  topic,  so  lucidly 
prtsented  in  the  opinion  just  read  by  Judge  Van  Syckel  j 
my  objection  being,  exclusively,  to  the  expression  of  those 
views  in  the  present  position  of  this  cause. 

On  the  grounds  already  set  forth,  I  shall  vote  to  affirm  the 
decree  of  the  Chancellor. 

Decree  reversed  by  the  following  vote : 

For  reversal — Bedle,  Clement,  Dalrimple,  Depub, 
Lathrop,  Scudder,  Van  Syckel.     7. 

For  affirmance — Beasley,  C.  J. 
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McKnight's    Executors,   appellants,    and    Walsh,    re- 
spondent.* 

Walsh,    appellant,    and     McKnight's    Executors,    re- 
spondents. 

1.  The  executor  and  trustee  under  the  will  of  E.  E.  McC,  deceased, 
had  not  such  discretionary  power  that  he  could  pay  all  the  income  of  the 
trust  fund  of  $25,000,  for  the  support  and  maintenance  of  the  infant  cestui 
que  trust,  when  it  was  not  necessary  or  reasonable  ;  although  the  will  gave 
no  direction  for  the  accumulation  of  interest. 

2.  The  allowance  of  $700  per  annum  out  of  the  income,  made  by  the 
Chancellor,  part  of  the  amount  paid  to  the  father  for  the  support  of  the 
infant,  approved.  The  amount  of  the  trust  fund,  the  social  position  of  the 
parties,  and  the  fact  that  the  father  was  without  means  to  support  his  son, 
make  such  allowance  proper  and  necessary. 

3.  The  excess  over  this  sum  of  §700,  paid  by  the  trustee  to  the  father, 
must  be  returned  by  his  estate  to  the  trust  fund,  but  no  interest  must  be 
charged  thereon,  as  it  was  paid  in  good  faith,  by  mistake  as  to  his  discre- 
tionary power  \inder  the  will,  and  he  had  no  use  or  benefit  of  this  excess 
of  interest.     It  is  not  a  case  for  the  allowance  of  interest  upon  interest. 

4.  Where  no  account  has  ever  been  reported  by  the  trustee  for  allowance, 
and  where  the  trust  funds  have  been  retained  in  his  hands  without  dis- 
tinct and  separate  investment,  no  commissions  will  be  allowed  to  the 
trustee. 

5.  It  is  a  fundamental  principle  in  regard  to  trust  estates,  that  the  trustee 
shall  derive  to  himself  no  gain,  benefit  or  advantage,  by  the  use  of  the 
trust  funds.  Whatever  of  profit  may  be  made,  shall  belong  to  and  become 
parcel  of  the  trust  estate. 

6.  Where  the  trustee  had  a  large  estate  invested  in  lands,  stocks,  business, 
&c.,  and  the  trust  fund  was  in  his  hands  as  a  loan  before  the  creation  of 
the  trust,  and  the  trust  moneys  cannot  be  traced  to  ascertain  the  profits 
made,  or  the  form  of  investment,  it  is  proper,  in  stating  his  account,  to 
make  annual  rests,  and  charge  interest  upon  interest. 

7.  Interest  with  annual  rests  allowed  on  the  $1000  retained  by  the  trus- 
tee as  commissions,  which  are  disallowed ;  also  like  interest  on  the  bal- 
ances of  income  in  the  trustee's  hands,  after  the  death  of  the  father,  which 
were  held  and  used  bv  him. 


The  canse  was  argned  npon  cross-appeals  from  the  decree 
made  in  the  Court  of  Chancery,  by  which  some  exceptions  to 

*  Cited  in  Shaler  v.  Trowbridge,  1  Stew.  603. 
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the  master's  report  were  sustained,  and  others  overruled.     The 
opinion  of  the  Chancellor  is  reported  in  8  C.  E.  Green  136. 

il/?".  Browning  and  3Ir.  WlUlamson,  for  the  executors. 

Mr.  M.  BeasJey,  Jr.,  and  Mr.  Pitney,  for  ^yaIsh. 

The  opinion  of  the  court  was  delivered  by 

SCUDBER,  J. 

On  bill  filed  in  the  Court  of  Chaucery  by  the  executors  of 
the  last  will  and  testament  of  John  L.  McKnight,  late  of 
Bordeiitown,  in  the  county  of  Burlington,  deceased,  prayhig 
that  an  account  of  the  trust  fund  in  their  hands,  held  by  said 
McKnight  in  his  lifetime,  as  executor  and  trustee  under  the 
last  will  and  testament  of  Edward  R.  McCall,  deceased,  might 
be  stated  and  taken,  and  a  settlement  niaile  under  the  order, 
direction,  and  decree  of  said  court;  and  that  whatever,  on 
such  settlement,  might  be  found  to  have  been  in  the  hands  of 
said  McKnight,  or  may  be  in  the  hands  of  his  executors,  less 
any  proper  commissions  and  expenses  to  be  allowed,  might, 
under  the  order  of  the  court,  be  paid  to  successors,  to  be 
appointed  to  receive  and  receipt  for  said  trust  funds;  and 
that  the  complainants,  as  executors,  and  the  estate  of  said 
McKnight  might  be  discharged  therefrom,  it  was  referred  to 
Charles  P.  Stratton,  esquire,  one  of  the  masters  of  said  court, 
to  take  testimony  and  state  an  account. 

By  the  report  of  the  master,  it  appeared  that  the  amount 
of  the  trust  fund  set  apart  by  tiie  will  of  Edward  R.  McCall, 
deceased,  was  $25,000 ;  that  the  total  receipts  and  accumula- 
tions of  interest  were  §29,202.48  ;  that  the  disbursements  out 
of  the  interest  on  the  trust  fund  amounted  to  $20,158.35, 
leaving  a  balance  in  the  hands  of  the  complainants,  the  ex- 
ecutors of  the  will  of  John  L.  McKnight,  deceased,  December 
1st,  1870,  amounting  to  $34,044.13. 

The  will  of  Edward  R.  McCall,  dated  March  25th,  1853, 
among  other  things,  directed  as  follows : 
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"  It  is  ray  will,  that  as  soon  as  conveniently  can  be  after  my 
decease,  my  executor  hereinafter  named  shall  invest  of  my 
estate  the  sum  of  $25,000  in  some  safe  security,  and  in  his 
own  name,  as  trustee  for  my  said  daughter,  Sarah  W.  McCall, 
which  said  sum  of  money  so  invested,  he  shall  have  and  hold 
to  the  uses  following,  to  wit : 

"  First.  To  pay  the  annual  legal  interest  arising  and 
accruing  from  said  sum  of  money  so  invested,  personally,  in 
semi-annual  payments,  to  my  said  daughter  Sarah  W.  McCall, 
during  her  life,  tailing  her  own  separate  receipt  therefor, 
under  her  own  hand,  and  for  her  sole  and  separate  use  and 
benefit. 

"Secondly.  From  and  immediately  after  the  decease  of  my 
said  daughter  Sarah  W.  McCall,  to  have  and  to  hold  said 
sum  of  money,  for  and  during  the  minority  of  any  child  or 
children  of  my  said  daughter,  and  until  said  child  or  children 
shall  attain  tlie  age  of  twenty-one  years;  he,  my  said  execu- 
tor, and  his  lieirs,  during  the  minority  of  such  child  or  chil- 
dren, appropriating  and  expending  the  legal  interest  arising 
and  accruing  from  said  sum  of  money,  towards  the  proper 
maintenance  and  education  of  such  child  or  children,  and  to 
pay  said  princi})al  sum  to  said  child  or  children,  on  their 
attaining  said  age  of  twenty-one  years." 

The  residue  of  the  testator's  estate  was  given  to  his  daugh- 
ter, and  only  child,  Sarah  W.  McCall ;  and  his  brother-in- 
law,  John  L.  McKnight,  was  appointed  executor  and  trustee. 

Mr.  McCall  died  July  31st,  1 853.  His  daughter  married 
Joseph  C.  Walsh,  October  2d,  1853.  Tlieir  son,  Robert  C. 
Walsh,  was  born  June  3d,  1855,  and  his  mother  died  seven 
days  after  his  birth,  June  10th,  1855. 

Joseph  C.  Walsh  married  Anna  Wood,  daughter  of  George 
Wood,  esquire,  of  New  York  city,  January  4th,  1858,  and 
died  June  13th,  1862. 

The  master,  in  his  account,  charges  the  trustee  with  the 
principal  sum,  ($25,000,)  August  1st,  1853,  and  interest  at 
six  })er  cent.,  and  credits  him  with  payments  of  the  entire 
interest  to  Mrs.  S.  W.  Walsh,  up  to  the  time  of  her  death ; 
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lifter  her  death  he  cliarges  the  trustee  with  like  interest,  and 
credits  him  wiUi  .payiueiits  to  Joseph  C.  Walsh,  the  father  of 
Robert,  at  the  rate  of  $1000  per  annum,  payable  in  quarterly 
payments,  for  the  maintenance  of  his  infant  son.  This  is 
continued  until  July  24tli,  1857,  with  advances  and  irregu- 
lar payments  to  suit  the  convenience  of  Mr.  Walsh.  The 
master  then  allows  the  trustee  to  take  out  commissions  to  the 
amount  of  $1000,  and  thenceforth  credits  him  with  the  whole 
amount  of  interest  on  the  trust  fund,  paid  the  father  for 
maintenance  of  the  infant,  up  to  the  time  of  the  death  of 
Joseph  C.  Walsh,  June  13th,  1862. 

Mrs.  Anna  Walsh,  having  been  appointed  guardian  of  the 
infant  defendant  Robert  C.  Walsh,  by  the  surrogate  in  New 
York,  a  sum  was  ordered  to  be  paid  her  by  the  trustee  for 
the  support  of  the  infant,  and  this  amount,  less  than  the 
whole  interest,  which  has  varied  and  increased  as  needed, 
has  been  credited,  together  with  sundry  expenses,  leaving  a 
balance  of  interest,  witii  which  tiie  trustee  has  been  charged 
ill  his  account.  From  March  15th,  1866,  the  rate  of  interest 
was  increased  to  seven  per  cent. 

The  master  also  charged  the  complainants  with  the  interest 
on  tlie  yearly  balance  of  interest  which  accumulated  in  the 
hands  of  John  L.  McKnight,  after  the  decease  of  Joseph  C. 
Walsh,  down  to  the  decease  of  said  John  L.  McKnight, 
(November  29th,  1868,)  and  in  the  hands  of  said  complain- 
ants after  his  decease,  under  the  order  of,  first,  the  Surrogate 
of  New  York,  and  second,  the  Chancellor  of  New  Jersey. 

The  result  of  the  above  statement  and  account  is  as  above 
given,  viz. :  $25,000,  the  principal  of  the  trust  fund  ;  $27,- 
208.33,  total  interest  on  the  fund  to  the  date  of  the  report; 
$1994.15,  total  interest  on  the  accumulation  of  interest; 
making  in  all  $54,202.48 ;  from  which  deducting  the  amount 
of  disbursements  out  of  the  interest  on  the  trust  fund,  $20,- 
158.35,  leaves  the  balance  as  aforesaid,  $34,044,13,  in  the 
hands  of  complainants,  December  1st,  1870. 

Exceptions  w(!re  filed  to  the  master's  report  by  the  defend- 
ant, Robert  C.  Walsh. 


502      COURT  OF  ERRORS  AND  APPEALS. 

McKniglit's  Executors  v.  Walsh. 

The  Cliancellor  ranges  these  exceptions  under  tliree  general 
classes,  which  comprise  the  substance  of  all  the  objections 
made  to  the  confirmation  of  the  report : 

First  To  the  allowance  of  the  whole  income  during  the 
life  of  Joseph  C.  Walsh,  when  it  is  alleged  that  he  should 
have  allowed  only  so  much  as  was  proper  and  necessary, 
and  actually  expended  for  the  support  of  the  infiint. 

Second.  To  the  allowance  of  ^1000  as  commissions,  when 
the  trustee  was  entitled  to  no  commissions. 

Third.  To  tiie  allowance  of  simple  interest  only.  The 
exceptant  contending,  that  as  the  money  was  retained  by 
McKnight  in  his  business,  and  not  invested,  he  should  have 
been  charged  with  tlic  profits  made  in  the  business,  or  at  least 
with  compound  interest,  by  serai-annual  rests. 

Upon  the  hearing  of  tliese  exceptions,  the  Chancellor  decreed 
that  from  the  date  of  the  death  of  Sarah  W.  Walsh,  June 
10th,  1855,  to  the  time  of  the  decease  of  Josej)h  C.  Walsh 
her  husband,  June  13th,  1862,  allowance  be  made  for  the 
maintenance  of  the  infant,  Robert  C.  Walsh,  at  the  rate  of 
$700  per  annum,  and  tliat  the  report  be  corrected  in  this  par- 
ticular by  charging  the  complainants  with  this  difference, 
without  interest;  and  also,  that  the  complainants  be  charged 
with  the  sum  of  $1000,  allowed  by  the  master  for  commis- 
sions to  said  McKnight,  with  interest  compounded  annually 
thereon  from  August  1st,  1857,  the  date  of  the  allowance; 
and  also,  that  the  com[)lainaiits  be  charged  with  the  difference 
between  the  amount  of  the  charges  made  by  said  master  of 
simple  interest  on  the  yearly  balances  of  interest  which  ac- 
cumulated in  the  hands  of  said  John  L.  McKnight,  from  the 
time  of  the  decease  of  said  Joseph  C.  Walsh,  (June  13th, 
1862,)  to  that  of  said  McKnight,  (November  29th,  1868,) 
and  in  the  hands  of  said  complainants  after  his  decease,  and 
the  amount  of  compound  interest  on  said  yearly  balances  of 
interest,  to  be  compounded  aiuuiallv- 

These  corrections  amounted  to  $7386.24,  and  added  to  the 
former  balance,  $34,044.13,  made  a  total  of  $41,430.37,  for 
which  the  complainants  are  to  account  l>y  this  decree. 
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Both  parties  apj)eal  from  the  Chancellor's  decree  correcting 
the  master's  report. 

The  first  question  presented  is,  as  to  the  allowance  of  the 
whole  interest  of  the  trust  fund  to  Joseph  C.  Walsh  for  the 
maintenance  of  his  infant  son  ;  and  whether  the  reduction  of 
that  allowance  to  $700  per  annum  is  reasonable  and  ])roper; 
and  whether  the  complainants  should  be  charged  with  the 
difference  ($800)  and  interest,  either  simple  or  compounded, 
with  annual  or  semi-annual  rests. 

I  agree  with  the  Chancellor,  that  the  allowance  of  the  whole 
amount  of  interest  upon  the  trust  fund,  for  the  proper  main- 
tenance and  education  of  the  child  of  Sarah  W.  Walsh,  who 
was  an  infant  but  seven  days  old  at  the  time  of  her  death, 
was  not  within  the  discretion  of  the  trustee  by  the  terms  of 
the  will,  in  such  way  that  he  could  pay  it  all  to  the  father,  as 
guardian  for  nurture,  when  it  was  not  necessary  or  proper  for 
the  maintenance  and  education  of  the  child. 

The  primary  objects  of  the  testator's  bounty  were  clearly 
his  daughter,  and  her  child  or  children,  in  case  there  were  any. 
He  therefore  directs  the  trustee  to  pay  the  annual  interest  of 
the  trust  fund  to  his  daughter  during  her  life,  taking  her  sep- 
arate receipt,  for  her  sole  use  and  benefit.  After  her  decease, 
he  is  to  hold  the  trust  fund  during  the  minority  of  the  child, 
appropriating  and  expending  the  interest  for  its  maintenance 
and  education,  and  to  pay  the  principal  sum  to  the  child  on 
attaining  the  age  of  twenty-one  years. 

The  trustee  seems  to  have  construed  this  as  giving  an 
absolute  discretion  to  pay  the  whole  interest  to  the  father,  or 
any  one  who  would  maintain  the  infant,  and  that  as  there 
was  no  direction  for  the  accumulation  of  interest,  but  only 
that  the  principal  sum  should  be  paid  to  the  child  at  his 
majority,  there  need  be  no  I'eservation  and  accumulation  of 
oUch  part  of  the  annual  interest  as  was  not  required  for  the 
support  of  the  infant.  Such  construction  is  erroneous. 
His  discretion  is  limited  to  the  amount  tiiat  is  proper  for 
the  maintenance  of  the  child,  and  he  has  no  right  to  expend 


604       COURT  OF  ERRORS  AND  APPEALS. 

McKnight's  Executors  v.  Walsh. 

a  sum  that  is  unreasonable  and  excessive.  This  would  be  a 
misappropriation  of  the  income. 

The  cases  where  an  executor  or  trustee  is  required  to  pay 
the  income  to  a  third  person,  to  be  applied  by  such  third 
person  for  the  proper  support  of  certain  beneficiaries,  differ 
from  this.  The  trustee  performs  his  part  by  payment  of  the 
income  to  the  designated  person,  and  is  not  bound  to  look  to 
the  appropriation.  Such  provisions  are  usually  made  in  behalf 
of  near  relatives,  and  the  payment  is  directed  to  be  made  to 
one  who  is  an  object  of  the  testator's  bounty.  See  Hadow  v. 
Hadow,  9  Sim.  438 ;  where  the  income  was  to  be  paid  to  the 
wife  by  the  trustees,  for  the  maintenance  of  the  children,  and 
it  was  held  that  the  testator  meant  that  his  widow  and  children 
should  live  together,  and  that,  during  her  life,  she  should 
have  the  income  of  the  children's  property  to  maintain  them, 
without  being  liable  to  account ;  also,  Berkeley  v.  Svnnbume, 
6  Sim.  613.  The  distinction  is  stated  in  Harrdey  v.  Gilbert, 
1  Jac.  354,  where  a  large  residue  was  given  to  a  mother  for 
or  towards  the  education  of  her  son,  in  her  discretion,  without 
liability  to  account.  It  was  held  that  as  she  had  been  other- 
wise provided  for  in  tlie  will,  and  no  part  of  this  residue  was 
intended  for  her  benefit,  she  took  it,  subject  to  the  application 
by  the  court,  of  so  much  as  was  fit  for  the  education  of  the 
son  during  minority.  See  Countess  of  Shaftesbury's  case,  3 
Lead.  Cas.  in  Eq.  (*606) ;  and  cases  there  cited. 

There  is  nothing  in  the  will  to  show  that  the  husband  of 
the  testator's  daughter,  and  the  father  of  his  grandchild,  was 
to  take  any  benefit,  and  when  the  executor  and  trustee  paid 
him  the  total  income  of  the  trust  estate,  it  must  have  been 
done  by  mistake  as  to  his  authority  under  the  will,  and  to 
aid  him  to  maintain  the  social  position  to  which  he  was 
entitled  by  birth  and  association.  He  was  the  son  of  Robert 
Walsh,  many  years  United  States  Consul  at  Paris,  and  after 
his  marriage  to  the  testator's  daughter,  he  had  resigned,  at 
her  request,  his  position  as  an  officer  in  the  United  States 
Navy,  and,  failing  to  obtain  other  employment,  became  re- 
duced in  his  circumstances. 


JUNE  TERM,  1873.  505 

McKnight's  Executors  v.  Walsh. 

Although  allowances  have  been  made  in  the  English  Court 
of  Chancery,  from  the  estate  of  the  heir-at-law,  to  maintain  a 
home  for  him  and  the  younger  cliildren  of  the  family  suitable 
to  their  position,  yet  snch  allowances  are  peculiar  to  their  law 
of  priraogenitnre  and  customs,  which  impose  peculiar  hard- 
ships, and  call  for  equitable  relief  wherever  it  can  be  given. 
Such  dispositions  can  hardly  be  cited  as  precedents  in  this 
country,  where  the  conditions  are  so  different. 

The  Chancellor  has  referred  to  these  decisions,  and  one  in 
Matter  of  Burke,  4  Sandf.  Ch.  617,  where  the  estate  of  two 
minor  daughters  was  large,  and  the  court  allowed  to  the 
father,  who  was  in  narrow  circumstances,  a  sum  out  of  their 
incomes  much  larger  than  was  needful  for  their  necessary  ex- 
penses, to  provide  a  home  for  them  with  their  father,  includ- 
ing compensation  for  his  charges  as  guardian. 

He  also  cites  three  unreported  cases  in  this  state,  where  the 
Court  of  Chancery  has  made  liberal  allowances  from  the 
incomes  of  infants  to  aid  in  keeping  up  the  home  of  the 
family.  But  these  cases  are  all  regarded  as  exceptional,  and 
none  cited  go  to  the  extent  of  paying  over  the  entire  income 
of  the  infant  for  such  purposes.  All  these  allowances  were 
made  by  the  action  of  the  court,  and  not  by  the  unauthorized 
act  of  the  trustee,  and  cannot,  therefore,  be  used  to  justify 
the  course  pursued  in  this  case. 

The  Chancellor  allowed  in  this  case  $700  per  annum,  which 
is  less  than  half  of  the  yearly  income,  for  the  support  of  the 
infant.  I  think  this  is  liberal  and  sufficient,  but  not  too 
liberal,  when  we  consider  the  position  of  the  parties  and  the 
estate  that  is  secured  to  the  defendant  when  he  attains  his 
majority,  and  the  further  fact  that  the  father  was  without 
means  to  support  his  son. 

As  the  excess  was  paid  by  the  trustee  under  a  mistake  as 
to  his  authority  and  discretion,  and  from  no  improper  motive 
that  appears  in  the  case,  (because  I  reject  entirely  the  charges 
made  by  Mr.  Walsh  against  Mr.  McKnight  after  he  had 
become  suspicious  and  soured  by  his  adversity,)  there  should 
be  no  interest  paid  upon  it,  either  simple  or  compound.     The 
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trustee  had  no  use  or  benefit  from  it,  and  it  is  enough  for  him 
to  return  the  amount  which  has  thus  been  unadvisedly  taken 
from  the  trust  income.     It  is  not  a  case  for  the  allowance  of 

interest  upon  interest. 

« 

The  next  exception  is,  that  the  decree  takes  away  the  com- 
missions wliich  the  master  allowed  to  the  trustee. 

Commissions  are  allowed  to  executors,  administrators, 
guardians,  and  trustees  by  our  statute,  {Nix.  Dig.,  p.  645,  § 
26,)*  and  the  allowance  of  such  commissions  is  made  witli 
reference  to  their  actual  pains,  trouble,  and  risk  in  settling 
the  estate. 

In  this  case  no  account  has  ever  been  reported  for  allow- 
ance, and  no  investment  of  the  trust  fund  has  ever  been 
made.  Tlie  will  directed  the  executor  to  invest  of  the  testa- 
tor's estate  the  sum  of  $25,000  in  some  safe  security,  and  in 
his  own  name,  as  trustee  for  testator's  daughter.  This  is  also 
the  requirement  of  the  law,  that  the  trust  ftmd  shall  be  sep- 
arated from  the  trustee's  property,  and  be  kept  invested  as  a 
distinct  and  separate  fund.  This  is  so  important  for  the 
security  of  the  trust  estate,  that  the  court  is  not  disposed  to 
countenance  the  infraction  of  the  rule.  The  executor  had 
given  his  bond  to  the  testator,  dated  October  29th,  1849,  for 
$21,200.  He  cancelled  this  bond  after  the  testator's  death, 
and  added  to  the  amount  $3800  cash  from  the  estate,  and  has 
held  this  fund  since  without  investment,  paying  the  interest 
to  the  cestui  que  trust,  as  upon  a  loan  to  himself. 

In  Jnchon  v.  Jackson's  Executor,  2  Green's  Ch.  113, 
Chancellor  Vroom  allowed  commissions;  he  says,  "  solely  on 
the  ground  that  the  parties  themselves  have  made  their  own 
arrangement  and  settlement  on  the  subject.  Were  the  matter 
considered  open,  the  court  would  feel  strongly  inclined  to 
reject  the  claim  altogether,  not  for  want  of  any  power  or 
right  to  make  an  equitable  and  just  compensation  to  trustees, 
but  because  the  trustees,  in  this  instance,  have  not  done  their 
duty  in  properly  investing  the  trust  fund  committed  to  their 
care."     In  the  present  case,  there  was  a  settlement  between 

*Itev.,p.  776,  sec.  109. 
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Joseph  C.  Walsh  and  the  trustee,  of  the  commissions;  but 
the  father  could  not  make  such  settlement  for  his  infant  son. 
So  it  was  held,  in  ]V(u-bass  v.  Armstrong,  2  StocM.  263,  by 
Chancellor  Williamson,  that  commissions  are  a  compensation 
for  the  faithful  discharge  of  duty.  In  this  case  it  was  alleged 
that  the  fund  had  been  permitted  to  remain  in  the  hands  of 
one  of  the  trustees,  Mithout  investment,  and  it  was  said  that 
if  this  be  so,  the  commissions  must  be  disallowed.  In  Frey 
V.  Prey's  adrrCrs,  2  C.  E.  Green  71,  Chancellor  Green  says, 
that  an  administrator  is  entitled  to  no  commissions  when  he' 
has  neglected  to  invest  funds  remaining  in  his  hands,  or  has 
converted  them  to  his  own  use.  In  all  cases,  such  neglect 
to  invest  trust  funds  is  tre'ated  as  a  breach  of  trust,  and  com- 
missions are  disallowed. 

The  decree  in  this  particular  is  also  right.  The  amount  of 
c'ommissions  claimed  by  the  complainants  on  behalf  of  the 
trustee,  was  retained  in  his  hands.  The  allowance  of  interest 
thereon  will  be  determined  under  the  next  head. 

The  last  point  of  appeal  is  the  allowance  of  compound 
interest  on  the  $1000  commissions  retained  by  the  trustee 
from  August  1st,  1857,  to  the  date  of  the  report,  December 
1st,  1870,  with  annual  rests,  amounting  to  §2266.11;  also 
the  allowance  of  the  difference  between  the  amount  of  simple 
interest  on  the  yearly  balances  of  interest,  which  accumulated 
after  the  death  of  Joseph  C.  Walsh,  June  13th,  1862,  to  the 
date  of  the  report,  amounting  to  ^311.80,  and  the  amount  of 
compound  interest  thereon. 

The  greater  part  of  the  trust  fund,  $21,200,  was  in  the 
hands  of  the  trustee  at  the  time  of  the  testator's  death,  as  a 
loan  from  him,  and  was  used  in  the  trustee's  business,  in 
some  way  not  shown  by  the  evidence  before  the  master.  He 
had  a  large  estate  invested  in  railroad  stocks,  bank  and  other 
stocks,  real  estate,  bonds  and  mortgages,  a  brick-yard,  and  a 
machine  company.  The  inventory  taken  in  1869,  after  his 
decease,  showed  the  amount  of  his  personal  property  to  be 
$482,  566.64.    It  is  impossible  to  say  in  what  particular  part 
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of  his  business,  or  in  what  investment,  this  trust  fund  was 
included.  As  it  cannot  be  traced,  the  profits  made  from  it, 
if  any  there  were,  cannot  be  ascertained. 

Mrs.  Walsh  and  her  husband  sought  the  opinion  of  George 
Wood,  esquire,  December  3d,  1853,  wiio  advised  that  it  was 
the  duty  of  the  trustee  to  invest  the  trust  fund  in  real 
property  or  government  stocks.  December  19th,  1853,  Mr. 
McKnight  deposited  with  George  Gaskill  250  shares  of  the 
stock  of  the  Bordentown  Bank,  of  the  value  of  $105  per 
share,  as  collateral  security  for  the  trust  fund,  with  power  of 
attorney  to  transfer  the  same;  McKnight  retaining  the  privi- 
lege to  withdraw  the  stock  and  substitute  a  bond  and  mortgage 
on  real  proj)erty  for  $25,000,  which*  he  also  deposited  to  sub- 
stitute for  the  stock,  if  required  by  either  party. 

Mr.  Walsh,  by  letter  dated  January  26th,  1854,  directed 
Gaskill  to  deliver  the  bond  and  mortgage  to  McKnight.  In 
1856,  Walsh  alleged  tiiat  McKnight  iiad  withdrawn  the 
bank  stock  from  Gaskill's  hands  and  was  embarrassed  in 
business,  and  demanded  other  secur  ty.  This  resulted  in  a 
deposit  by  McKnight  of  250  shares  of  stock  of  the  Delaware 
and  Raritan  Canal  and  Camden  and  Amboy  Railroad  Com- 
panies, in  the  hands  of  Mercer  Beasley,  esquire,  the  present 
Chief  Justice,  on  July  14tii,  1856.  This  stock  was  deposited 
as  collateral  security,  under  a  temporary  arrangement,  but 
has  remained  on  deposit  until  the  present  time.  The  value 
of  the  stock  has  always  been  largely  in  excess  of  the  amount 
of  the  principal  of  the  original  trust  fund.  It  is  clear  from 
the  evidence,  tiiat  neither  the  stock  of  the  Bordentown  Bank, 
nor  these  shares  of  stock  of  the  canal  and  railroad  companies 
was  ever  regarded  by  the  parties  as  an  investment  of  the 
trust  fund,  but  only  as  collateral  security  for  the  same.  The 
date  of  the  certificates  for  the  latter  stock,  for  120  shares,  ante- 
date the  death  of  Captain  McCall,  and  the  others  are  at  dif- 
ferent dates  in  1854,  1855,  and  1856. 

The  dividends  of  this  stock  cannot  therefore  be  followed 
as  the  distinctive  profits  of  this  trust  fund. 

With   this  state   of  facts,  what   is   the   true   measure   of 
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liability  of  the  trustee's  estate  ?  It  is  evident  from  our  stat- 
ute [Nix.  Dig.  642,  §  14,)*  that  where  executors  or  trustees 
make  use  of  the  money  of  minors  or  others,  they  shall  be  ac- 
countable not  only  for  the  principal,  but  for  the  interest 
thereon.     But  how  shall  this  interest  be  computed  ? 

Chief  Justice  Ewing,  in  Voorhees  v.  Stoothoff,  6  Halst.  145, 
in  an  opinion  containing  a  full  examination  of  the  cases  down 
to  that  time,  (1829,)  held  that  it  is  a  fundamental  principle 
in  regard  to  a  trustee,  whether  executor,  or  administrator,  or 
guardian,  or  in  cases  of  an  ordinary  nature,  that  he  shall 
derive  to  himself  no  gain,  benefit,  or  advantage  by  the  use 
of  trust  funds.  Whatever  of  profit  may  be  made,  or  may 
accrue,  shall  belong  to  and  become  parcel  of  the  estate.  And 
that  when  the  trustee  uses  the  trust  money  in  trade  or  by 
loan,  he  is  charged  with  interest ;  so,  if  he  mingles  it  with 
his  own,  and  uses  it  in  common  ;  so,  if  he  suffers  it  to  be 
idle  when  it  might  have  been  invested,  In  that  case,  the 
executor  was  charged  with  the  annual  interest  on  the  principal 
sum,  and  allowing  six  months  for  receipt  and  investment  of 
interest,  he  was  charged  with  interest  on  the  annual  amounts 
of  interest.  The  allowance  of  six  months  was  made  because 
of  the  alleged  delay  of  payment  and  investments,  which  were 
usual  at  that  time.  This  was,  in  effect,  compounding  the 
interest  by  annual  rests,  as  has  been  done  in  the  present  case. 

An  earlier  case  in  New^  York,  (1815,)  decided  by  Chan- 
cellor Kent,  was  followed  by  this  case  in  our  own  court.  Tlie 
rule  is  there  traced  through  the  English  law  and  the  civil 
law,  and  compound  interest  was  allowed  by  making  annual 
rests,  where  an  administrator  used  moneys  belonging  to  the 
intestate's  estate  in  trade,  for  his  own  benefit,  of  the  profits  of 
which  he  refused  to  give  any  account. 

Besides  the  authorities  cited  in  the  Chancellor's  opinion 
in  the  present  case,  see  Frey  v.  Adm/7's  of  Frey,  2  C  E.  Green 
71 ;  Blauvelt  v.  Ackerman,  5  C.  E.  Green  148. 

In  a  late  case,  Burdick  v.  Garrick,  5  Ch.  App.  241,  (1870,) 
Lord  Hatherley  says :  "  I  cannot,  however,  think  the  decree 
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correct  in  directing  half  yearly  rests,  because  the  principle 
laid  down  in  the  case  of  The  Attorney- General  v.  Alford,  4 
DeG.,  M.  &  G.  843,  appears  to  be  the  sound  principle,  namely, 
that  the  court  does  not  proceed  against  an  accounting  party 
by  way  of  punishing  him  for  making  use  of  the  plaintiff's 
money,  by  directing  rests,  or  [payment  of  compound  interest, 
but  proceeds  upon  this  principle,  either  that  he  has  made,  or 
has  put  himself  in  such  position  as  that  lie  is  presumed  to  have 
made  five  per  cent.,  or  compound  interest,  as  the  case  may 
be."  And  he  further  says,  that  the  whole  course  of  decision 
has  tended  to  this,  that  the  court  presumes  that  the  party 
against  whom  relief  is  sought  has  made  that  amount  of  profit 
which  persons  ordinarily  do  make  in  trade,  and  in  those  cases 
the  court  directs  rests  to  be  made. 

The  case  cited  from  4  DeG.,  M.  &  G.,  is  explained  by  Lord 
Cranworth,  in  Mayor  of  Berwick-upon-Tweed  v.  Muiray,  7 
DeG.,  31.  &  G.  497,  as  not  meaning  that  a  defaulting  trustee 
would  never  be  charged  with  interest  at  five  per  cent.,  or  upon 
the  principle  of  annual  rests,  but  with  simple  interest,  at  four 
per  cent.,  where  there  were  no  circumstances  to  show  that  he 
had  made  profit  by  his  misconduct.  The  case  was  deter- 
mined upon  the  circumstances,  and  x'ecognizes  the  principle 
of  dealing  rigorously  where  the   money  is  misappropriated. 

Robinson  v.  Robinson,  1  DeG.,  M.  &  G.  247,  is  a  case  where 
there  was  an  omission  to  invest,  in  neglect  of  a  direction  in 
the  will,  and  the  cestuis  que  trust  were  held  not  to  have  the 
option  of  charging  the  trustees  with  the  moneys  which  would 
have  been  produced  if  the  moneys  had  been  invested  in  the 
funds  designated,  but  were  only  entitled  to  have  the  trust 
moneys  replaced,  with  interest  at  four  per  cent. 

I  close  my  examination  of  this  ease  with  a  reference  to  the 
opinion  of  Justice  Grier,  in  Barney  v.  Saunders,  16  Sow. 
542,  where,  with  his  remarkable  terseness  and  distinctness,  he 
says:  "On  the  subject  of  compounding  interest  on  trustees, 
there  is  not,  and  indeed  could  not  well  be,  any  uniform  rule 
which  could  justly  apply  to  all  cases.  When  a  trust  to  invest 
has  been  grossly  and  willfully  neglected ;  where  the  funds 
have   been  used    by  the  trustees  in  their  own   business,  or 
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profits  made,  of  which  they  give  no  account,  interest  is  com- 
pounded as  a  punishment,  or  as  a  measure  of  damages  for 
undisclosed  profits,  and  in  j^lace  of  tliem.  For  mere  neglect 
to  invest,  simple  interest  only  is  imposed." 

No  one  who  knew  Mr.  McKnight  will  suppose  that  he 
thought  lie  "sVas  subjecting  himself  to  these  animadversions, 
and  the  application  of  such  rigorous  rules  of  liability,  in  the 
execution  of  this  trust.  But  there  can  be  no  distinction 
made  between  him  and  others  who  are  entrusted  with  the 
care  of  property  of  infants  and  others.  No  one  can  specu- 
late with  trust  funds,  or  put  them  in  peril  by  leaving  them 
without  proper  investment,  or  suffer  them  to  remain  idle, 
without  a  due  measure  of  responsibility.  He  was  self-confi- 
dent, and  knew  that  the  funds  were  safe  in  his  hands ;  and 
doubtless  thought  it  was  better  to  hold  them  as  he  did,  where 
there  would  be  no  taxation  against  his  niece  or  her  child's 
property ;  but  he  was  disobeying  the  direction  of  the  will, 
and  putting  the  trust  fund  to  the  hazard  of  his  own  busi- 
ness.    This  he  had  no  right  to  do. 

The  $1000  which  he  retained  as  commissions  from  the  in- 
terest of  the  trust  fund,  and  the  balances  of  interest  in  his 
hands  after  the  death  of  Mr.  Walsh,  which  he  held  and  used 
in  his  business,  were  rightly  charged  against  him,  with  an- 
nual rests,  which  in  effect  compounds  the  interest  against  his 
estate,  and  there  is  no  error  in  that  part  of  the  decree. 

The  decree  is  affirmed  in  all  points,  without  costs  in  this 
court,  as  both  parties  have  appealed. 

For  affirmance — Bedle,  Clement,  Dalrimple,  Deptje, 
DoDD,  Green,  Lathrop,  Scudder,  Van  Syckel.     9. 

For  reversal — None. 
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Tindall's    ExecutoeSj     appellants,    and    TindaI/L,    re- 
spondent.* 

1.  The  general  rule  is,  that  the  residuary  legatee  is  entitled  as  well  to 
a  residue  caused  by  a  lapsed  legacy,  as  to  what  remains  after  payment  of 
debts  and  legacies.  The  only  exception  to  the  rule  is  where  the  words  used 
show  an  intention  on  the  part  of  the  testator,  to  exclude  the  lapsed  legacy 
from  the  operation  of  the  residuary  clause. 

2.  Where,  after  a  legacy  to  his  wife,  and  certain  general- legacies,  the 
testator  gives  "  whatever  of  my  property  shall  remain  after  payment  of 
the  above,"  to  his  residuary  legatees,  and  the  legacy  to  the  wife  lapses 
by  her  death  in  testator's  lifetime,  such  legacy  falls  into  the  residue,  and 
does  not  go  to  the  next  of  kin. 

The  opinion  of  the  Chancellor  is  reported  in  8  C.  E.  Green 
244. 

Mr.  I.  W.  Soudder,  for  appellants. 
Mr.  J.  B.  Emery,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Daleimple,  J. 

The  question  in  this  case  is  whether  a  certain  lapsed 
legacy  of  $5000,  given  in  and  by  the  will  of  Aaron  Tindall, 
deceased,  falls  into  the  residuum  of  the  estate  and  goes  to  the 
residuary  legatees,  or  remains  undisposed  of  and  is  to  be  dis- 
tributed among  the  next  of  kin  of  the  testator. 

The  will,  after  directing  the  payment  of  debts  and  funeral 
expenses,  and  the  sale  and  disposition  of  all  testator's  prop- 
erty, real  and  personal,  which  he  might  own  at  the  time  of 
his  decease,  and  tlie  collection  of  the  moneys  due  him,  gives 
to  his  wife  Ann,  in  lieu  of  her  right  of  dower  at  common 
law,  the  said  legacy  of  $5000.  After  certain  general  legacies 
and  bequests,  the  residuum  of  the  estate  is  disposed  of  as 
follows:  "I  give  and  bequeath  whatever  of  my  property 
shall  remain  after  payment  of  the  above,  and  due  settlement 

*  Cited  in  Burnet  v.  Burnet,  3  Stew.  599. 
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of  all  my  business,  to  ray  two  friends,  John  H.  Manning,  to 
him,  his  heirs  and  assigns,  and  to  Edward  Paxton,  to  him, 
his  heirs  and  assigns."  The  residuary  legatees  are  appointed 
executors.  The  testiitor  having  survived  his  wife,  the  legacy 
of  $5000  to  her  lapsed.  This  suit  is  brought  by  one  of  the 
next  of  kin  of  the  testator,  to  recover  a  share  of  the  legacy 
which  has  thus  lapsed,  and  his  right  to  recover  is  put  upon 
the  ground  that  as  to  the  $5000  in  question  the  testator  died 
intestate. 

The  rule  applicable  to  the  question  to  be  solved,  as  stated 
in  the  text  books,  as  well  as  in  many  adjudged  cases,  is  that 
the  residuary  legatee  is  entitled  as  well  to  a  residue  caused  by 
a  lapsed  legacy,  or  an  invalid  or  illegal  disposition,  as  to  what 
remains  after  payment  of  debts  and  legacies.  The  only 
exception  to  the  rule  is,  that  where  the  words  used  show  an 
intention  on  the  part  of  the  testator  to  exclude  from  the  opera- 
tion of  the  residuary  clause  certain  portions  of  the  estate,  such 
intention  as  gathered  from  the  whole  will  must  not  be  de- 
feated. Or  the  rule,  embracing  the  exception,  as  stated  in 
some  of  the  books,  is  that  the  residuary  legatee  must  be  a 
legatee  of  the  residue  generally,  and  not  partially  so  only. 
The  rule  is  so  firmly  established,  that  citation  of  authority  in 
its  support  is  hardly  necessary.  I  will,  however,  refer  to  the 
following  text-books  and  adjudged  cases:  2  Roper  on  Lega- 
cies 1672;  2  Williams  on  Ex'rs  1313;  Easum  \.  Applefordf 
5  My.  &  Cr.  56 ;  King  v.  Woodhull,  3  Edw.  Ch.  86  ;  James 
V.  James,  4  Paige  117  ;  Banks  v.  Fhelan,  4  Barb.  90 ;  Cam- 
bridge v.  Rous,  8  Ves.  25 ;  2  Redjield  rni  Wills  442. 

The  learned  Chancellor,  in  the  court  below,  held  that  the 
case  now  before  us  came  within  the  exception  to  the  general 
rule,  because  the  estate  given  was  that  which  should  remain 
after  payment  of  the  legacies  before  given.  But  I  cannot  see 
that  this  form  of  expression  in  any  wise  limits  or  restricts  the 
extent  of  the  gift.  The  clause  would  have  had  precisely  the 
same  meaning  and  effect  if  jt  had  been,  in  terms,  of  the  residue 
of  the  estate.  All  that  the  testator  could  give  to  his  residuary 
legatees,  was  what  remained  of  his  estate  after  payment  of 
debts  and  particular  legacies.     The  legal  eifect  is  precisely 
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the  same,  whether  the  one  form  or  the  other  is  adopted.  The 
Chancellor  bases  his  opinion  upon  what  he  conceives  to  be 
the  rule  as  laid  down  in  Williams  on  Executors,  Vol.  2,  p. 
1315,  and  in  Roper  on  Legacies,  Vol.  'I,  pp.  1679,  1682.  He 
also  cites  the  case  of  The  Attorney-  General  v.  Johnstone,  Am- 
bler  677.  Exactly  what  Mr.  Williams  states  the  true  rule 
to  be,  is  as  follows  :  "  The  testator  may,  by  the  terms  of  the 
bequest,  narrow  the  title  of  the  residuary  legatee,  so  as  to 
exclude  him  from  lapsed  legacies ;  as  when  it  appears  to  be 
the  intention  of  the  testator  that  the  residuary  legatee  should 
have  only  what  remained  after  tlie  payment  of  legacies."  Mr, 
Roper  states  the  exception  to  the  general  rule,  in  the  follow- 
ing language  :  "  When  the  legatee  is  not  generally,  but  only 
partially,  residuary  legatee,  he  will  not,  in  that  character,  be 
entitled  to  any  benefit  from  lapses,  though  very  special 
words  are  required  to  take  a  bequest  of  the  residue  out  of  the 
general  rule ;  as,  first,  when  it  appears  the  testator  intended 
the  residuary  legatee  should  have  only  wliat  remained  after 
payment  of  legacies."  If  these  authors  intend  to  say,  (which 
to  my  mind  is  by  no  means  clear)  that  when  the  clause  of  the 
will  giving  the  residuum  of  the  estate  contains,  or  has  annexed 
to  it,  the  words  "  after  payment  of  debts  and  legacies,"  the 
settled  rule  of  construction  is  that  lapsed  legacies  are  not  em- 
braced, but  that  as  to  them  the  testator  is  to  be  held  as  having 
died  intestate,  I  cannot  yield  my  assent  to  the  proposition. 
The  cases  cited  by  the  authors  referred  to,  do  not  support  such 
a  doctrine,  while  there  are  several  well  considered  cases  to  the 
contrary. 

Vice- Chancellor  Wood,  in  the  case  of  Bernard  v.  Min~ 
shall,  Johns.  {Eng.  Ch.)  276,  299,  says:  "All  you  have  to 
consider  is  whether  the  property  is  excepted,  in  order  to  take 
it  away,  under  all  circumstances  and  for  all  purposes,  from 
the  person  to  whom  the  rest  of  the  property  is  given  ;  or 
whether  it  is  excepted,  merely  for  the  purpose  of  giving  it  to 
some  one  else.  If  the  latter,  and  the  gift  to  somebody  else 
fails,  the  donees  of  all  except  this  property  are  entitled  to 
'take  the  whole." 
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In  Roberts  v.  Cooke,  16  Ves.  451,  it  was  held  tliat  a  gen- 
eral disposition  of  personal  estate  not  therein  before  specifi- 
cally disposed  of,  comprehended  specific  legacies  lapsed ;  the 
word  "specifically"  being  held  to  mean  particularly. 

In  the  case  of  King  v.  WoodhuU,  3  Ediv.  Ch.  79,  84,  the 
form  of  the  bequest  was,  "  the  residue  and  remainder  of  my 
estate,  if  any  there  shall  be,  after  the  payment  of  the  said 
$1000  to  the  Missionary  Society,  I  give  and  bequeath  to  the 
children  of  my  niece."  And  it  w^as  held  broad  enough  to 
embrace  as  well  the  legacy  to  the  Missionary  Society,  which 
it  was  claimed  was  void,  as  a  bequest  to  a  mission  school, 
which  was  held  to  be  ineffectual.  Vice-Chancellor  McCoun, 
in  his  opinion  in  tliat  case,  says :  "  The  words  '  after  pay- 
ment of  debts  and  legacies,'  or  after  payment  of  legacies 
specified  or  recapitulated  in  the  residuary  clause  itself,  are  not 
restrictive  of  the  bequest  to  any  particular  or  partial  residue ; 
but  the  bequest  after  all  is  general  of  the  remainder,  and  may 
be  so  understood  without  doing  violence  to  the  expressions  of 
the  will.  Where  the  residuary  clause  is  thus  worded,  the 
legatee  is  as  much  a  general  legatee  of  the  residuum  of  the 
estate  as  if  such  words  were  not  used." 

In  Shanley  v.  Baker,  4  Ves.  732,  the  words  were,  all  the 
rest  and  residue  of  my  estate  and  effects  "  not  by  me  herein 
before  particularly  disposed  of;"  and  they  were  held  to  em- 
brace a  lease-hold  property  given  as  a  legacy,  which,  by  the 
statutes  of  Mortmain,  was  void.  To  the  same  effect  is  the 
case  of  Broion  v.  Higgs,  4  Ves.  709. 

The  case  of  The  Attorney- General  v.  Johnstone,  reported  in 
Ambler  577,  was  not  decided  upon  the  ground  that  the  resid- 
uary bequest  contained  words  of  import  similar  to  those  now 
under  consideration,  for  it  did  not,  but  the  conclusion  reached 
in  that  case  was  that  from  the  whole  context  of  the  will  it 
was  evident  that  the  testator  did  not  intend  that  the  void 
legacy  should  in  any  event  become  a  part  of  the  residuum  of 
his  estate.  The  syllabus  of  the  case  which  very  well  shows 
the  point  decided,  is,  "  Residue  under  particular  circumstances 
will  not  take  in  lapsed  legacies;  the  residue  being  given  as  a 
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small  remainder  of  about  £100,  and  the  lapsed  legacies 
amounting  to  £20,000." 

I  have  not  been  able  to  see  anything  in  the  residuary 
clause,  when  taken  by  itself,  or  in  the  context  of  this  will 
now  before  us,  which  will  authorize  the  result  sought  by  the 
complainant.  It  seems  to  me  quite  evident  that  the  testator 
did  not  intend  to  die  intestate  as  to  any  part  of  his  property. 
He  gave  the  legacy  of  $5000  to  his  wife,  to  be  accepted  at  her 
option,  in  lieu  of  her  right  of  dower  in  his  estate.  If  she 
should  decline  to  accept  it  on  these  terms,  or  if  by  reason  of 
her  death  in  the  lifetime  of  her  husband  it  lapsed,  the  will 
of  the  testator,  as  ascertained  from  the  well  settled  meaning 
of  the  words  he  has  used,  was,  that  the  lapsed  or  rejected 
legacy  should  go  into  and  form  part  of  the  residue  of  his 
estate. 

For  the  reasons  above  stated,  the  decree  below  must  be 
reversed,  and  the  complainant's  bill  dismissed,  but  without 
costs  in  this  court  or  the  court  below. 

For  reversal — The  Chancellor,  Beasley,  C.  J.,  Bedle, 
Clement,  Dalrimple,  Depue,  Green,  Scudder,  Van 
Syckel,  Woodhull.     10. 


For  affirmance — None. 


Carris  v.  Carris.* 


1.  The  Coui-t  of  Chancery  under  its  general  power  to  annul  fraudulent 
contracts,  in  tlie  absence  of  ecclesiastical  courts,  and  of  any  provision  in 
the  Constitution  for  a  different  tribunal  with  requisite  authority,  has  power 
to  annul  a  contract  of  marriage  for  sufficient  fraud. 

2.  A  fraudulent  concealment  of  pregnancy  at  the  time  of  marriage,  when 
the  husband  had  had  no  connection  with  liis  wife,  and  was  ignorant  of  her 
unchastity,  and  a  child  was  born  within  two  and  a  half  months  after  the 
marriage,  is  such  fraud  as  will  entitle  tlie  husband  to  a  decree  of  nullity 
of  marriagi',  where  he  has  not  acquiesced,  but  left  his  wife  as  soon  as  the 
fraud  was  discovered. 

*ClTED  in  Gulick  v.  Oulick,  12  Vr.  14. 
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3.  Neither  ante-nuptial  incontinence,  nor  the  mere  mistake  of  a  husband 
as  to  the  paternity  of  a  child  born  after  marriage,  but  begotten  before  bv 
another,  when  he  has  himself  been  guilty  of  criminal  lewdness  towards  his 
wife  before  marriage,  nor  false  representations  in  regard  to  family,  fortune, 
or  external  condition,  are  sufficient  to  avoid  the  marriage  contract. 


This  was  au  appeal  from  a  decree  of  Chancellor  Zabriskie, 
made  at  May  Term,  1872.     No  opinion  was  delivered. 

Mr.  C.  L.  C.  Gifford,  for  appellant. 

The  opinion  of  tlie  court  was  delivered  by 

Bedle,  J. 

The  object  of  this  bill  is  to  annul  a  marriage  between  these 
parties  on  the  ground  of  fraud.  The  case  shows  that  they 
were  married  November  12th,  1871,  and  that  about  two 
and  a  half  months  after  the  marriage,  the  wife  w'as  delivered 
of  a  full-grown  child,  of  which  the  husband  was  not  the 
father ;  also,  that  he  had  no  knowledge  or  information  that 
she  was  with  ciiild  till  its  birth  ;  that  he  had  not  had  any 
connection  with  her  previous  to  the  marriage,  and  that  by 
reason  of  her  artifice  in  her  mode  of  dress  and  conduct,  he, 
a  very  young  man,  was  deceived  and  defrauded  as  to  her 
condition. 

The  testimony  of  the  complainant  is  sufficiently  supported 
to  justify  these  conclusions.  The  complainant  left  his  wife 
as  Si)on  as  her  condition  was  discovered.  A  decree  M'as 
refused  for  the  reason,  "  that  such  want  of  chastity  and  con- 
cealment are  no  ground  of  divorce;"  the  case  having  been 
likened  by  the  Chancellor,  as  it  seems  to  me,  to  one  merely 
of  ante-nuptial  incontinence.  Ante-nuptial  incontinence  is, 
undoubtedly,  insufficient  to  annul  a  marriage,  but  this  case 
goes  farther  than  that,  and  rests  not  only  there,  but  upon  the 
fact  of  pregnancy  and  a  fraudulent  concealment  at  the  time 
of  the  marriage. 

Has  the  Court  of  Chancery  then,  for  this  cause,  jurisdiction 
to  annul  the  marriage? 

I  am  not  aware  of  any  case  in  this  state  that  will  throw 
any  light  on  that  question,  and  the  reason  is,  that  previous  to 
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the  present  Constitution  the  marriage  relation  was  dissolved 
by  the  legislature,  when  causes  existed  outside  of  those  men- 
tioned in  the  statute.  Since  the  adoption  of  the  Constitution 
of  1844,  providing  that  "  no  divorce  shall  be  granted  by  the 
legislature,"  the  question  has  become  important,  whether  the 
Court  of  Chancery  of  this  state  has  any  jurisdiction  to  declare 
a  marriage  void,  or  to  dissolve  it,  for  causes  antecedent  to  it, 
except  the  two  mentioned  in  the  statute,  which  are,  where 
another  husband  or  wife  is  living  at  the  time  of  the  second 
marriage,  and  also  where  the  parties  are  within  the  prohibited 
degrees.  If  the  jurisdiction  of  the  court  is  purely  statutory, 
then  there  is  no  power  in  this  state  to  declare  the  marriage 
of  a  lunatic,  idiot,  or  infant,  void.  Such  a  marriage, 
it  is  true,  might  be  treated  collaterally  as  void,  but  with- 
out the  power  stated,  the  ceremony  that  may  have  been 
performed  in  such  a  case  could  not  be  set  aside  by  direct 
judicial  action.  And  so  in  case  of  consent  extorted  by  duress, 
where  there  may  be  a  color  of  marriage,  yet  lacking  the 
element  of  consent  which  is  necessary  in  every  marriage. 
Cases  of  this  character  necessarily  call  for  the  existence  of  an 
adequate  jurisdiction  in  every  well  organized  and  enlightened 
government,  and  it  can  hardly  be  supposed  that  our  existing 
system  of  courts  is  impotent  to  furnish  it.  The  doubt  arises 
from  the  fact  tliat  no  such  jurisdiction  was  exercised  by  the 
English  Court  of  Chancery,  and  that  it  was  exercised  by  the 
ecclesiastical  courts  alone.  Practically  speaking,  therefore, 
that  jurisdiction  was  exclusive  of  the  Court  of  Chancery,  and 
for  that  reason  there  is  a  want  of  adjudication  as  to  the  dor- 
mant powers  of  this  latter  court. 

The  report  of  an  anonymous  case  in  2d  Shoicer  [Case  269), 
shows  that  during  the  times  of  the  English  Revolution  they 
sued  for  alimony  in  chancery.  Alimony  'svas  peculiarly  a 
subject  of  ecclesiastical  jurisdiction.  The  language  of  the 
report  is  this:  "In  the  late  times  they  sued  for  alimony  in 
chancery,  and  the  judges  were  then  of  opinion,  that  there 
being  no  spiritual  courts  nor  civil  law,  the  chancery  had  the 
jurisdiction  in  those  days;   but  now  we  have  courts  christian, 
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the  chancery  will  allow  of  demurrers  for  such  bills  for  ali- 
mony." This  would  seem  to  indicate  that  there  were  latent 
powers  in  that  court,  not  exercised  by  reason  of  the  existence 
of  other  courts  peculiarly  adapted  to  those  matters.  And,  in 
South  Carolina,  the  Court  of  Chancery,  witliout  the  aid  of  a 
statute,  assumed  jurisdiction  upon  the  same  subject.  Jelineau 
V.  Jelineau,  2  Dess.  45.  This  shows  the  adaptability  of  that 
court  to  supply  a  remedy  within  the  scope  of  its  general  juris- 
diction, where  none  is  otherwise  provided.  The  late  Chan- 
cellor, in  the  case  of  3IcClurg  v.  Terry,  6  C.  E.  Green  226, 
believed,  from  the  nature  of  the  Court  of  Chancery,  and  the 
present  character*  of  our  Constitution,  and  of  the  courts  estab- 
lished under  it,  that  the  power  must  necessarily  exist  to 
declare  a  ceremony  of  marriage  void,  where  neither  party  in 
earnest  consented  to  it,  and  accordingly  declared  the  same  a 
nullity.  That  case  holds  the  existence  of  such  a  jurisdiction, 
apart  from  the  statute.  To  my  mind,  that  decision  is  founded 
in  sound  law,  and  the  principle  of  it  would  undoubtedly 
include  all  the  cases  of  lunacy,  idiocy  and  duress  already 
instanced.  The  following  cases  recognize  such  a  jurisdiction 
as  inherent  in  a  court  of  equity  :  Wightman  v.  Wightman,  4 
Johns.  Ch.  343 ;  Ferlat  v.  Gcyjon,  Hopk.  478 ;  Aymar 
V.  Rof,  3  Johns.  Ch.  49 ;   Clark  v.  Field,  13  Vt.  460. 

The  effect  of  lunacy,  idiocy,  infancy  and  fraud,  upon  con- 
tracts, and  declaring  void  the  same  when  so  affected,  are  well 
settled  matters  of  equity  jurisdiction,  and  unless  there  is  some- 
thing so  peculiar  in  the  marriage  contract  as  to  except  it 
from  the  scope  of  such  jurisdiction,  tiiere  is  no  reason  why  it 
should  not  be  exercised.  Marriage  is  regarded  in  our  law, 
although  peculiar  in  its  nature,  and  subject  to  many  consid- 
erations of  public  policy,  and  having  much  of  religious  sanc- 
tion about  it,  as  a  civil  contract.  Under  our  political  system 
it  can  only  be  looked  at  in  its  civil  aspect.  As  a  civil  con- 
tract, the  common  law  holds,  among  other  essentials,  that 
consent  is  necessary  to  its  validity,  and  there  is  no  difference 
(U  that  respect,  whether  the  adjudication  is  made  by  the 
ecclesiastical  courts  or  the  courts  of  common  law  in  England. 
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In  England,  the  ecclesiastical  courts  were  a  part  of  the  reli- 
gious establishment  of  the  government,  and  had  jurisdiction 
over  the  marriage  relation,  as  well  in  reference  to  the  mere 
civil  or  common  law  features  of  it,  as  to  its  religious.  Such 
a  religious  establishment  being  inimical  to  our  institutions, 
the  policy  of  our  laws  has  been  to  distribute  among  the  com- 
mon law  and  equity  court^s,  or  special  tribunals  adopted  or 
constituted  for  the  purpose,  as  in  the  case  of  the  Prerogative 
and  Orphans  Courts,  all  the  power  of  the  ecclesiastical 
courts  which  are  necessary  and  proper  for  the  protection  and 
enforcement  of  civil  rights.  Whenever,  then,  it  is  necessary 
to  secure  a  civil  right,  or  to  be  redressed  for  civil  wrongs, 
we  naturally  expect  the  proper  jurisdiction  to  be  found 
amongst  the  existing  courts,  even  if  those  rights  or  wrongs 
w^ere  subjects  of  ecclesiastical  jurisdiction.  The  mere  fact 
that  the  marriage  relation  was  always  annulled  in  England 
by  the  courts  christian,  apart  from  an  act  of  parliament,  ought 
not  in  itself,  when  the  case  is  not  canonical  merely,  but 
founded  on  a  common  law  right,  to  be  sufficient  to  exclude 
judicial  action  where  no  such  courts  exist,  when  an  appro- 
priate jurisdiction  is  found  in  another  tribunal. 

Our  Constitution  was  framed  on  the  idea  that  the  legisla- 
tive, executive  and  judicial  departments  of  the  government 
should  be  entirely  distinct,  and  that  all  judicial  power  should 
be  vested  in  the  then  existing  courts,  and  such  inferior  courts 
as  might  be  afterwards  established. 

The  dissolution  of  the  marriage  contract  for  antecedent 
causes  was  by  judicial  action  ;  the  aid  of  parliament  being 
sought  only  to  dissolve  for  causes  subsequent  to  the  marriage, 
and  then,  as  a  rule,  only  after  the  ecclesiastical  courts  had  sep- 
arated the  parties  a  mensa  et  thoro.  Those  courts  had  no 
power  to  dissolve  for  subsequent  causes,  not  even  adultery, 
but  for  antecedent  causes  they  could  annul  the  marriage. 
Such  action  was  purely  judicial.  So  far  then  as  that  was 
based  upon  causes  affecting  the  essentials  of  the  marriage  as 
recognized  by  the  English  common  law,  and  divested  of 
mere  canonical  considerations,  to  that  extent  the  jurisdiction 
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of  those  courts  should  be  regarded  as  lodged  in  our  Court  of 
Chancery  under  its  appropriate  powers,  where  the  subjects  are 
fitting.  This  view,  I  think,  must  necessarily  result  from  the 
character  of  our  Constitution,  for  in  its  very  framework  there 
seems  to  be  a  necessary  implication  that  when  the  legislature 
was  prohibited  from  granting  a  divorce,  and  no  substituted 
jurisdiction  was  specially  proviJed,  the  existing  tribunals 
were  sufficient  to  secure  the  integrity  of  the  marriage  contract. 
It  may  be  said  that  the  structure  of  part  of  our  act  of  divorce 
is  such  as  to  give  encouragement  to  the  idea  that  the  jurisdic- 
tion of  the  Court  of  Chancery  in  the  respect  in  question  was 
purely  statutory,  for  the  first  section  provides  that  "the 
Court  of  Chancery  shall  have  jurisdiction  of  all  causes  of 
divorce,  and  of  alimony  or  maintenance,  by  this  bill  directed 
and  allowed."  The  original  act  was  passed  in  1794,  and  I 
suppose  that  previous  to  that  time  the  legislature,  both  colo- 
nial and  state,  did  the  whole  business  of  divorcing.  But 
that  is  not  conclusive  on  the  question  before  us,  for  no  judi- 
cial tribunal  in  England  could  divorce  absolutely  for  causes 
subsequent  to  the  marriage,  and  without  legislation  our  Court 
of  Chancery  clearly  has  no  such  power.  So  far  then  as  adul- 
tery and  desertion  are  concerned,  our  act  was  an  enabling  act. 
That  consideration  alone  would  explain  the  use  of  the  gen- 
eral language  stated,  alt'iough  some  causes  of  divorce  are 
mentioned  upon  which  the  court  might  perhaps  act  with- 
out it. 

The  jurisdiction  sought  in  this  case  is  to  annul  for  fraud, 
for  fraud  in  the  consent,  and  is  akin  to  that  in  a  case  of 
lunacy,  idiocy,  or  infancy,  for  these  latter  all  have  to  do  with 
the  consent.  Fraud  is  a  well  recognized  subject  of  equity 
jurisdiction  ;  the  cause,  speaking  generally,  is  appropriate  to 
an  equity  tribunal.  The  character  of  the  relief  sought  is  the 
annulling  of  the  contract,  and  that  also  is  a  well  settled 
equity  power ;  and  unless  the  action  of  the  Court  of  Chancery 
can  be  invoked  upon  the  contract  itself,  where  consent  is 
wanting,  whether  for  idiocy,  lunacy,  want  of  age,  or  fraud, 
the  strange  result  would  follow,  that  such  contracts  could  only 
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be  attacked  collaterally,  and  no  way  provided  among  an  en- 
lightened people,  to  relieve  from  the  embarrassment  and  mis- 
chiefs of  the  illegal  contract,  by  blotting  it  out.  Speaking 
generally  then,  the  jurisdiction  of  our  Court  of  Chancery  to 
annul  fraudulent  contracts  is  sufficient  to  include  the  contract 
of  marriage,  and  although  a  new  a{)plication  of  it,  I  see 
nothing  in  the  nature  of  the  marriage  relation,  as  viewed  by 
our  law,  to  prevent  its  exercise.  The  absence  of  ecclesiastical 
courts,  the  existence  in  the  Court  of  Chancery  of  the  general 
jurisdiction  stated,  and  there  being  no  provision  in  the  Con- 
stitution for  a  diiferent  tribunal,  and  consent  being  a  common 
law  essential  to  the  marriage  contract,  all  show  that  that  juris- 
diction must  embrace  the  right  to  annul  such  a  contract  for  a 
sufficient  fraud.  Apart  from  the  implication  in  our  Constitu- 
tion and  our  system  of  courts,  such  is  the  opinion,  in  result, 
of  learned  writers,  and  is  in  accordance  with  respectable  ad- 
judication, made  without  the  aid  of  any  statute  conferring 
jurisdiction.  2  Kent  76,  77;  Reeves  Dom.  Bel.  207 ;  Wight- 
man  V.  Wightman,  Ferlat  v.  Oojon,  Clark  v.  Field,  already 
cited. 

No  satisfactory  light  can  be  gathered  on  this  subject  from 
the  history  of  acts  in  some  states,  in  terms  giving  jurisdiction 
for  fraud.  Some  of  them  may  have  been  passed  to  quiet 
doubts  upon  the  question,  and  some  under  the  legislative 
belief  of  their  necessity.  But  however  that  may  be,  it  is  a 
new  question  in  this  state,  which  must  be  met  on  principle, 
and  decided  accordingly. 

The  remaining  part  of  the  question  under  consideration,  is 
in  reference  to  the  sufficiency  of  the  fraud.  This  is  a  deli- 
cate question,  for  the  relation  is  peculiar,  and  not  like  other 
contracts,  which  may  be  dissolved  by  the  mere  act  of  the 
parties.  Most  serious  considerations  of  public  policy  and 
good  morals  affi^ct  it,  and  demand  that  it  should  be  indissolu- 
ble, except  for  the  gravest  causes.  The  mere  })resence  of 
fraud  in  the  contract  is  not  sufficient  to  dissolve  it.  The 
fraud  must  exist  alone  in  the  common  law  essentials  of  it, 
and  then  not  to  have  the  effect  of  avoiding  it  against  sound 
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considerations  of  public  policy.  As  already  stated,  ante- 
nuptial incontinence  merely,  though  fraudulent  is  not  suffi- 
cient. Neither  is  the  mere  mistake  of  the  husband  as  to  the 
paternity  of  a  child  born  after  marriage,  but  begotten  before 
by  another,  where  he  himself  had  been  guilty  of  criminal 
lewdness  towards  his  Avife  before  marriage,  sufficient.  Neither 
are  false  representations  in  regard  to  family,  fortune,  or 
external  condition,  sufficient.  In  granting  relief,  courts 
should  always  be  careful  that  no  violence  is  done  to  the 
nature  of  the  relation  and  to  sound  morals.  It  must  be 
extraordinary  fraud  alone,  that  will  justify  an  avoidance  of 
the  bond.  The  fraud  charged  in  this  case  is  extraordinary, 
peculiar,  and  of  the  most  flagrant  character,  entering  into 
the  very  essence  of  the  contract,  and  if  allowed  to  succeed, 
either  compelling  the  husband  to  disown  the  child  for  hi:? 
own  protection,  or  imposing  upon  him  the  necessity  of  recog- 
nizing and  maintaining  the  fruit  of  his  wife's  defilement 
by  another,  and  having  it  partake  of  his  inheritance.  In 
either  event,  shame  and  entire  alienation  are  the  inevitable 
consequences.  Surely,  there  can  be  no  good  policy  in  such 
action  as  will  either  compel  parties  to  live  together  under 
these  circumstances,  having  only  the  shadow  of  marriage,  or 
compel  them,  as  Avould  be  more  likely,  to  live  totally  sepa- 
rated, a  continual  annoyance  to  each  other,  and  a  source  of 
the  greatest  unhappiness.  If  the  contract  is  repudiated  as 
soon  as  the  fraud  is  discovered,  so  that  there  is  no  acquies- 
cence in  it,  good  morals  and  the  protection  of  the  integrity 
of  the  marriage  relation  require  that  an  innocent  man  should 
be  relieved  from  so  great  a  fraud. 

The  general  principle  of  the  law  is,  that  fraud  in  a  mate- 
rial part,  vitiates  a  contract,  and  the  only  reason  why  it  does 
not  apply  with  full  force  to  the  marriage  contract  is,  that 
marriage  is  sui  generis  in  many  respects,  and  should  not  be 
vitiated  even  if  fraudulent,  when  against  "good  policy,  sound 
morality,  and  the  peculiar  natnre  of  the  relation."  To  be. 
free  from  that  restriction,  the  fraud  must  be  of  an  extreme 
kind,  and  in  an  essential  of  the  contract.     In  addition  to  the 


524       COURT  OF  ERRORS  AND  APPEALS. 

Carris  v.  Carris. 

consideration  stated,  the  character  of  the  fraud  in  this  case, 
and  its  effect  upon  the  contract,  are  well  described  by  Bige- 
low,  C  J.,  in  an  analogous  case,  Reynolds  v.  Reynolds,  3 
Allen  609.  That  jurist,  after  remarking  upon  the  insufficiency 
of  mere  incontinence  before  marriage,  to  declare  it  void,  and 
why,  says :  "  But  a  very  different  question  arises,  where,  as 
in  the  case  at  bar,  a  marriage  is  contracted  and  consummated 
on  the  faith  of  a  representation  that  the  woman  is  chaste  and 
virtuous,  and  it  is  afterwards  ascertained,  not  only  that  this 
statement  was  false,  but  that  she  was,  at  the  time  of  making 
it,  and  when  she  entered  into  the  marriage  relation,  preg- 
nant with  child  by  a  man  other  than  her  husband.  The  mate- 
rial distinction  between  such  a  case  and  a  misrepresentation 
as  to  the  previous  chastity  of  a  woman,  is  obvious  and  palpa- 
ble. The  latter  relates  only  to  her  conduct  and  character 
prior  to  the  contract,  while  the  former  touches  directly  her 
actual  present  condition,  and  her  fitness  to  execute  the 
marriage  contract,  and  take  on  herself  the  duties  of  a  chaste 
and  faithful  wife.  It  is  not  going  too  far  to  say  that 
a  woman  who  has  not  only  submitted  to  the  embraces  of 
another  man,  but  who  also  bears  in  her  womb  the  fruit 
of  such  illicit  intercourse,  has,  during  the  period  of  her 
gestation,  incapacitated  herself  from  making  and  execu- 
ting a  valid  contract  of  marriage  with  a  man  who  takes 
her  as  his  wife  in  ignorance  of  her  condition,  and  on  the 
faith  of  representations  that  she  is  chaste  and  virtuous. 
In  such  a  case,  the  concealment  and  false  statement  go 
directly  to  the  essentials  of  the  marriage  contract,  and 
operate  as  a  fraud  of  the  gravest  character,  on  him  with 
whom  she  enters  into  that  relation.  One  of  the  leading  and 
most  important  objects  of  the  institution  of  marriage  under 
our  laws  is  the  procreation  of  children,  who  shall  with  cer- 
tainty be  known  by  their  parents  as  the  pure  offspring  of 
their  union.  A  husband  has  a  right  to  require  that  his  wife 
shall  not  bear  to  his  bed  aliens  to  his  blood  and  lineage. 
This  is  implied  in  the  very  nature  of  the  contract  of  mar- 
riage.    Therefore  a  woman   who  is  incapable  of  bearing  a 
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child  to  her  hiisbaud  at  the  time  of  her  marriage,  by  reason  of 
her  pregnancy  by  another  man,  is  unable  to  perform  an  im- 
portant part  of  the  contract  into  which  siie  enters;  and  any 
representation  which  leads  to  the  belief  that  she  is  in  a  mar- 
riageable condition,  is  a  false  statement  of  a  fact  material  to 
this  contract,  and  on  well  settled  principles  affords  good  ground 
for  setting  it  aside  and  declaring  the  marriage  void."  I 
have  quoted  thus  at  length,  because  it  is  the  judgment  of  a 
highly  respectable  court,  on  the  essential  character  of  the 
fraud,  and  what  should  be  its  effect  on  the  marriage  relation. 
When  that  case  was  decided,  there  existed  in  Massachusetts 
a  statute  for  the  court  "  to  grant  a  divorce  where  a  marriage 
is  supposed  to  be  void,  or  the  validity  thereof  is  doubted,  on 
the  ground  of  fraud ;"  but  it  designated  no  particular  fraud 
that  would  avoid  the  contract,  and  left  it  to  the  court  to 
determine,  npcm  principle,  the  kind.  The  statute  has  refer- 
ence only  to  the  technical  jurisdiction,  assuming  in  principle 
that  fraud  would  avoid.  To  my  mind,  that  case  declares  the 
true  doctrine,  and  the  opinion  shows  that  the  result  was  care- 
fully reached,  and  with  proper  caution  against  the  encourage- 
ment of  any  lax  notions  of  the  marriage  tie.  No  danger 
resulted  Irom  that  decision,  as  appears  from  two  later  cases — 
one,  Foss  v,  Foss,  12  Allen  27,  in  which  a  decree  was  refused 
where  a  man  married  a  woman  with  whom  lie  previously  had 
connectioJi,  and  of  whose  pregnancy  he  was  aware,  he  being 
assured  by  her  that  the  child  was  his,  but  which  turned  out 
to  be  another's;'  the  other,  Crehore  v.  Crehore,  97  Mass. 
330,  where  the  husband  became  acquainted  with  a  woman, 
and  soon  after  had  intercourse  with  her  before  marriage, 
when  she  stated  she  was  then  with  child,  but  the  next  morn- 
ing on  being  told  that  he  would  not  marry  her  if  so,  she  said 
it  was  only  nonsense,  and  not  true.  He  married  her,  but 
was  refused  relief  because  he  had  knowledge  of  her  unchastity, 
and  was  put  on  his  guard. 

The  same  principle  contained  in  Reynolds  v.  Reynolds,  is 
sustained  in  the  case  of  Baker  v.  Baker ,  13  Cal.  87,  in  an  opinion 
by  Judge  Field,  afterwards  and  now  justice  of  the  Supi  eme 
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Court  of  the  United  States.  That  also  was  an  analogous 
case  to  this.  There  was  also  a  statute  in  California  in  regard 
to  jurisdiction  for  fraud,  but  without  indicating  the  character. 
In  this  country,  the  weight  of  adjudication  is  in  favor  of  dis- 
solving the  marriage  for  fraud  like  this.  In  England,  I  find 
no  case  directly  in  point,  yet  the  power  of  the  ecclesiastical 
courts  to  annul  for  fraud  in  obtaining  consent  is  well  settled, 
as  will  be  seen  by  the  following  references  and  cases  :  Rogers' 
Ec.  Law  564 ;  Dalrymjik  v.  Dalrymple,  2  Cons.  Rep.  54, 
104 ;  Sullivan  v.  Sidlivun,  2  Ibid.  238,  246 ;  Portsmouth  v. 
Poi-tsmonth,  1  Hagg.  355  ;  Hanford  v.  Morrk,  2  Cons.  Rep. 
423 ;  Hull  v.  Hull,  15  Jur.  710  (5  E.  L.  &  E.  589.) 

The  apparent  absence  of  direct  adjudication  on  the  point, 
may  perhaps  be  accounted  for  by  the  meagre  character  of  the 
reports  previous  to  1809,  when  Phillimore's  reports  commence. 
{Bishop  on  M,  &  D.,  §  13).  At  any  rate,  there  is  no  indi- 
cation in  the  text  books  against  it,  and  if  fraud,  under  any 
circumstances  w^iere  the  forms  of  consent  have  been  gone 
through,  is  to  be  allowed  as  a  ground  of  dissolution,  it  should, 
upon  principle,  be  in  this  case.  There  ought  always  to  be 
an  indisposition  in  every  court  to  weaken  the  force  and 
sacredness  of  the  marriage  tie.  That  consideration  should 
induce  great  carefulness,  but  should  not  deter  us  from 
advancing  where  principle  leads  us,  although  before,  iu  our 
courts,  the  objective  j)oint  has  not  beeu  attained.  The  fraud 
in  this  case  was  so  gross  and  far-reaching,  as  to  avoid  the 
consent,  and  for  that  reason  the  marriage  must  be  declared 
null  and  void,  ab  initio.  The  decree  being  otherwise  is 
reversed,  and  the  record  remitted  for  the  Chancellor  to 
decree  according  to  this  opinion. 

Van  Syckel,  J.,  dissenting. 

The  parties  in  this  case  were  married  on  the  12th  day 
of  September,  1871,  and  in  the  following  January  the 
defendant  gave  birth  to  a  child.  The  husband  filed  his  bill 
for  a  divorce  on  the  ground  that  he  was  not  the  father  of  the 
child,  and  did  not  know,  at  the  time  of  the  marriage  cere- 
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mony,  that  his  wife  was  pregnant  The  Chancellor  refused 
the  divorce,  and  an  appeal  was  taken  to  this  court. 

The  power  to  grant  divorces  in  this  state  is  lodged  exclu- 
sively in  the  Court  of  Chancery,  and  this  branch  of  its  juris- 
diction is  exercised,  not  by  reason  of  any  inherent  power  ex- 
isting in  the  court  over  this  subject  as  one  of  its  general  equity 
powers,  but  solely  by  virtue  of  express  legislative  authority. 

The  act  of  1794  {Pat  Laws  143,)  gave  to  the  Court  of 
Chancery  jurisdiction  of  "all  causes  of  divorce,"  but  added, 
as  the  act  now  in  force  does,  "by  this  act  directed  and 
allowed."     Nix.  Dig.  246,*  Title  Divorce. 

The  causes  of  divorce  from  the  bond  of  matrimony  specified 
in  the  act  of  1 794,  are : 

1st.  Where  the  parties  are  within  the  prohibited  degrees. 

2d.  Adultery. 

3d,  Willful  and  continued  desertion  for  seven  years. 

4th.  Where  either  of  the  parties  had  another  husband  or 
wife  living  at  the  time  of  the  marriage;  and 

Lastly,  A  divorce  from  bed  and  board  for  extreme  cruelty. 

By  the  revision  of  1846  the  chancery  powers  in  respect  to 
the  grounds  for  divorce  are  in  no  respect  amplified. 
Unless,  therefore,  it  can  be  shown  that  the  Court  of  Chan- 
cery as  constituted  in  this  state,  has  a  general  or  limited 
power  over  the  question  of  divorce,  independent  of  any  statu- 
tory enactment,  the  appellant  is  remediless.  Our  court  of 
equity  has  the  same  jurisdiction  as  the  English  chancery, 
with  such  addition  as  is  made  to  it  by  positive  law.  In  Eng- 
land, the  Court  of  Chancery  never  extended  its  jurisdiction 
to  the  subject  of  divorce,  but  left  the  power  to  dissolve  the 
marital  relation  to  be  administered  exclusively  by  the  ecclesi- 
astical courts.  The  law  matrimonial,  so  far  as  it  obtains  in 
this  state,  must  lie  dormant  and  inoperative  until  some  court 
is  constituted  to  apply  it.  We  hav^e  as  yet  no  judicature  pos- 
sessing the  general  power  of  the  spiritual  courts  of  England 
over  this  domestic  relation. 

But  it  is  insisted  that  the  jurisdiction  of  equity  over  fraud- 

*Itev.,  p.  314,  see.  1. 
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ulent  contracts  is  sufficiently  comprehensive  to  include  the 
contract  of  marriage.  I  think  no  case  can  be  found  in 
England  where  the  Court  of  Chnncerv  dissolved  the  marriage 
contract,  and  that  here  to  act  outside  of  the  specified  cases 
would  be  not  only  a  clear  extension  of  equity  power,  but 
would  be  in  contravention  of  the  correct  interpretation  of  our 
statute.  According  to  the  correct  rule  of  statutory  construc- 
tion, as  well  the  divorce  act  of  1794  as  our  present  law,  must 
be  held  to  limit  the  causes  of  separation  to  those  enumerated, 
and  not  to  enlarge  them. 

The  language  is,  that  the  Court  of  Chancery  shall  have 
jurisdiction  of  all  causes  of  divorce  by  this  bill  directed  and 
allowed.  Expressio  unius,  exclusio  alterius.  This  is  a  positive 
rule  of  construction,  and  the  statute  must,  in  this  case,  be  a 
prohibition  to  us,  unless  it  can  be  shown,  either  that  at  the 
time  of  its  adoption  it  was  the  settled  practice  of  the  Court  of 
Chancery  to  grant  divorces  in  cases  of  fraud,  or  that  the 
power  to  grant  such  divorces  was  fully  acknowledged. 
Neither  of  these  conditions  to  which  this  rule  of  interpretation 
may  yield,  can  be  siiown  to  exist.  From  the  passage  of 
the  act  of  1794  to  the  present  time,  no  one  has  attempted  to 
invoke  any  such  authority  as  is  claimed  here.  This  fact 
shows  the  settled  conviction  of  our  bar,  which  has  always 
been  learned  and  astute  in  pursuing  remedies  to  their  utmost 
limit. 

In  England,  the  Court  of  Chancery  never  exercised  any 
power  over  this  subject;  the  entire  control  over  it  being  in  the 
spiritual  courts,  until  the  act  of  20  and  21  Vict.  85,  which 
went  into  operation  in  1858,  transferred  it  to  a  new  court, 
styled  "  The  Court  for  Divorce  and  Matrimonial  Causes :" 
and  no  case  can  be  found  in  this  country  where,  in  the  absence 
of  an  express  statute  authorizing  it,  a  divorce,  in  the  proper 
sense  of  that  term,  has  been  granted  for  fraud.  The  cases 
referred  to  do  not  establish  a  contrary  doctrine. 

In  Aymar  v.  Rof,  3  Johns.  Ch.  49,  where  the  marriage 
was  entered  into  by  an  infant  twelve  years  of  age,  in  jest, 
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Chancellor  Kent  did  not  declare  it  null,  but  made  an  order 
prohibiting  all  intercourse  between  the  parties. 

In  the  subsequent  case  of  Wightmaii  v.  Wightman,  4  Johns. 
Ch.  343,  the  same  learned  judge  declared  the  marriage  of  a 
lunatic  null  and  void. 

These  cases  were  followed  by  Chancellor  Zabriskie,  in 
McClurg  v.  Terry,  6  C  E.  Green  225,  in  wiiich  a  marriage 
ceremony  performed  in  jest,  was  declared  to  be  a  nullitj'. 

These  were  all  cases  of  a  pretended  marriage  contract,  not 
voidable,  but  absolutely  void.  In  neither  case  was  there 
any  contract  at  all,  but  an  entire  absence  of  the  consent 
necessary  to  consummate  every  contract.  Tiiere  was  no  mar- 
riage to  be  dissolved,  nor  was  any  decree  of  dissolution  pro- 
nounced. The  divorce  power  was  not  invoked  or  exercised 
in  these  cases,  and  they  cannot  be  relied  upon  as  authority  to 
dissolve  an  actually  existing  relation  for  some  cause  which 
does  not  make  it  absolutely  void,  but  merely  voidable. 

All  that  Chancellor  Zabriskie  says,  in  McClurg  v.  Terry, 
and  all  he  intends  to  say  is,  that  where  the  contract  is  abso- 
lutely void  by  reason  of  fraud  or  force,  he  can  declare  it 
null. 

It  is  important  to  draw  sharply  the  distinction  between 
void  and  voidable  marriages.  "  A  marriage  is  void  when  it 
is  good  for  no  legal  purj)c)se,  and  its  invalidity  may  be  main- 
tained in  any  proceeding,  in  any  court,  between  any  parties, 
whether  in  the  lifetime,  or  after  the  death  of  the  supposed 
husband  or  wife,  and  whether  the  question  arises  directly  or 
collaterally."     1  Bishop,  §  46. 

In  these  cases,  either  party  could  marry  without  being 
amenable  to  any  penal  consequences,  before  proceeding  to 
annul  the  prior  pretended  marriage.  But  a  marriage  merely 
voidable,  is  good  for  all  purposes  until  it  is  dissolved  by  a 
competent  tribunal ;  and  if  either  party  should  die  pending 
the  suit,  and  before  decree,  the;  relation  would  be  indissolu- 
ble, and  all  the  property  rights  which  flow  from  it  could  be 
maintained  by  the  survivor. 

The  cases  referred  to  are  all  void  marriages,  and  equity, 
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under  its  inherent  power  ov^er  frauds,  could  declare  that  there 
had  never  been  a  contract,  as  well  as  it  could  declare  void  a 
forged  deed  which  had  been  put  upon  the  record,  without  at 
all  encroaching  on  the  domain  of  divorce.  In  the  case  of  a 
sham  marriage,  it  is  a  fraud  in  either  party,  or  in  any  third 
person,  to  set  it  up  as  valid  and  binding. 

If  A,  by  personating  1>,  should  induce  a  clergyman  to 
give  him  a  certificate  that  B  was  lawfully  joined  in  wedlock 
to  C,  it  would  not  be  doubted  that  our  Court  of  Chancery 
could  pronounce  the  supposed  marriage  void,  without  arro- 
gating to  itself  the  divorce  power.  Tiiese  are  in  no  proper 
sense  decrees  of  divorce ;  they  are  merely  declaratory  that  a 
marriage  in  fact  has  never  had  existence,  and,  consequently, 
there  can  be  no  such  thing  as  a  divorce  in  sucii  cases. 

In  Ferlat  v.  Gojon,  Hopkins  Ch.  478,  where  the  marriage 
was  procured  by  abduction,  terror,  and  fraud.  Chancellor 
Sandford,  on  petition  of  the  injured  party,  declared  the  con- 
tract to  be  utterly  null ;  but  he  evidently  regarded  the  marriage 
as  to  the  plaintiff,  to  be  absolutely  void,  and  not  merely 
voidable,  and  that  in  taking  cognizance  of  the  case,  he  was 
not  at  all  exercising  the  power  of  divorce. 

In  the  subsequent  case  of  Burtis  v.  Burtis,  reported  in  the 
same  book,  p.  567,  he  says:  "In  the  case  of  Wightman  v. 
Wightman,  one  of  the  parties  was  a  lunatic,  and  in  the  recent 
case  of  Ferlat  v.  Gojon,  the  marriage  had  been  procured  by 
an  atrocious  fraud.  These  marriages  were  clearly  void,  and 
this  court  pronounced  the  sentence  of  nullity.  If  these 
two  decrees  are  denominated  divorces,  they  did  not  arrogate 
to  this  court  any  general  power  of  divorce  in  cases  not  pre- 
scribed by  our  statute."  And  in  this  0{)inion  Chancellor 
Sandford  expressly  dissents  from  the  dictum  of  Chancellor 
Kent,  in  Wightman  v.  Wightman,  that  the  power  over  matri- 
monial causes  is  necessarily  cast  upon  the  Court  of  Chan- 
cery, because  it  is  not  vested  Jn  any  other  tribunal.  If  this 
were  so,  our  statute  would  be  useless.  In  the  case  now 
before  us,  the  marriage  is  not  void,  but  voidable.  It  was 
entered  into  by  parties  capable  of  contracting,  and  was  fully 
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consummated  by  their  consent.  It  is  claimed  to  be  voidable 
because  of  the  fraudulent  concealment  of  a  fact.  No  decree 
can  adjudge  it  to  be  void,  without  dissolving  an  existing 
bond. 

The  New  York  cases  are  no  authority  for  the  claim  that 
marriages,  voidable  only  for  fraud,  can  be  declared  void  by 
our  Court  of  Chancery.  Tiie  distinction  is  clearly  run 
between  void  and  voidable,  in  Perry  v.  Perry,  2  Paige  Ch. 
504,  where  the  court  say,  that  in  cases  of  absolutely  void 
marriages,  for  all  substantial  purposes  of  justice,  the  courts 
of  common  law  and  equity  in  England  had  concurrent  juris- 
diction with  the  ecclesiastical  courts,  and  that  the  Court  of 
Chancery  and  courts  of  common  law  always  exercised  the 
power  to  declare  such  marriages  absolutely  void,  even  in  a 
collateral  proceeding.  That  these  cases  were  not  intended  to 
countenance  the  doctrine  that  a  marriage,  ouly  voidable  for 
fraud,  could  be  dissolved  by  the  Court  of  Chancery,  is  mani- 
fest by  the  case  of  Burtis  v.  Burtis,  before  cited,  in  which  the 
ground  relied  upon  was  impotency.  That  it  is  a  clear  fraud 
in  an  imbecile  to  enter  into  this  relation,  no  one  will  doubt. 
In  the  case  in  3  Allen  605,  the  Massachusetts  court  held  the 
temporary  impotency  of  the  woman  to  bear  children  to  her 
husband,  by  reason  of  her  pregnancy  by  another  at  the  time 
of  the  marriage,  to  be  the  very  essence  of  the  fraud.  Yet  the 
same  judge  who  decreed  the  contract  null  in  Ferlat  v.  Gojon, 
refused  to  divorce,  in  Burtis  c.  Burtis,  for  impotency,  and 
this  decision  is  affirmed  in  Perry  v.  Perry,  upon  the  distinct 
ground  that  the  marriage  was  not  void,  but  voidable. 
The  court  discriminated  between  the  two  cases,  in  this 
language:  "The  decision  of  Chancellor  Sandford,  in  Burtis 
V.  Burtis,  is  entirely  consistent  with  that  of  his  predecessor, 
in  Wightman  v.  Wightman.  In  one  case,  the  marriage  was 
absolutely  void,  and  this  court,  in  tlie  exercise  of  its  ordinary 
jurisdiction,  had  a  right  to  remove  the  apparent  obstruction 
to  the  wife's  contracting  matrimony  with  any  other  person. 
In  the  other  case,  there  was  a  good  marriage  de  facto,  and 
the  court  very  properly  decided  that  the  power  to  dissolve 
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such  a  marriage  did  not  exist  in  this  state,  except  by  inter- 
ference of  the  legislature." 

The  cases  in  Massachusetts,  Califoruia,  and  the  later  New 
York  cases,  and  the  cases  in  some  other  states,  are  under  a 
statute  extending  the  divorce  power  to  cases  of  fraud,  and  are, 
therefore,  of  no  authority  here. 

There  is  another  stringent  rule  of  interpretation  which 
must  be  violated  in  order  to  hold  that  our  statute  is  not  one 
of  limitation. 

The  insistment  is  that  the  Court  of  Chancery  shall  have 
jurisdiction  not  only  of  all  causes  of  divorce  by  the  statute 
S|>ecified,  but  of  others  not  enumerated.  In  other  words,  that 
the  statute  was  designed  to  add  the  specified  causes  of  divorce 
to  the  cause  for  fraud,  which  it  is  claimed  equity  could,  before 
that,  entertain.  Now  if  it  can  be  shown  that  one  of  the  causes 
specified  in  the  statute  is  fraud  of  a  particular  character,  it 
must  be  held  to  exclude  every  other  kind  of  fraud. 

Prior  marriage  is  one  of  the  causes  named  in  the  statute, 
and  that  it  is  a  fraud  of  the  most  grievous  character  in  one  who 
is  married  to  induce  another  to  enter  into  that  relation  with 
him,  will  be  admitted.  The  fact,  therefore,  that  in  addition 
to  causes  not  before  cognizable  in  chancery,  one  cause  for 
fraud  is  specified  by  the  statute,  excludes  every  other  kind  of 
fraud  than  the  one  mentioned. 

But  if  jurisdiction  is  assumed  on  the  ground  that  marriage 
is  a  civil  contract,  and  that  equity  has  inherent  jurisdiction  to 
vacate  all  contracts  for  fraud,  M'here  will  the  line  be  drawn  ? 
The  power  to  annul  and  dissolve  this  contract  for  fraud  must 
be  co-extensive  with  the  power  over  other  contracts,  in  analogy 
to  which  this  power  is  claimed. 

Bisho|)  affirms  that  tin's  is  the  most  difficult  topic  of  the 
entire  subject  of  marriage  and  divorce,  and  that  he  is  not 
satisfied  with  the  views  he  has  taken  in  the  earlier  editions  of 
his  work.  In  his  last  edition  he  recasts  his  former  chapter 
on  this  subject,  and  lays  down  the  ])roposition,  that  in  reason, 
whatever  of  frand,  of  error,  or  duress,  will  vitiate  any  other 
contract,  should  ordinarily  be  received  as  sufficient  to  destroy 
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and  set  aside  this  engagement,  whether  executed  or  executory, 
viewed  as  a  thing  separate  from  tlie  consummation  which 
follows  ;  and  he  admits  liis  inability  to  define  what  fraud,  in 
kind  and  amount,  should,  under  the  cases,  be  deemed  suf- 
ficient. The  difficulty  is  inherent  in  the  nature  of  the  sub- 
ject, for  no  court  can  accurately  define  what  fraud  is.  There 
may  be  a  variety  of  fraudulent  acts,  coupled  with  circum- 
stances of  conspiracy,  neither  of  which,  standing  alone,  would 
have  the  required  force,  but  which,  taken  together,  might 
impel  the  judicial  mind  to  concede  that  the  case  was  made 
out.  Nor  can  any  certain  guide  be  drawn  from  adjudged 
cases  in  the  ecclesiastical  courts. 

The  frauds  which  I  find  have  moved  the  spiritual  courts 
to  grant  the  separation,  are  impotency,  a  prior  marriage,  and 
error,  where  the  party  supposing  he  was  joined  to  one  person 
was  actually  united  to  another  and  different  person.  And  it 
has  been  held  that  where  a  party  obtained  a  divorce  in  the 
spiritual  courts  by  fraudulently  persuading  the  court  to  be- 
lieve that  he  was  imi)otent,  and  subsequently  married  and 
had  children  by  the  second  wife,  such  second  marriage  would 
be  dissolved  and  the  children  declared  illegitimate.  1  Bishop, 
§  114,  note,  (4th  edition.) 

In  Bury's  Case,  5  Coke  98,  such  second  marriage  was  hel4 
to  be  voidable  only,  and  to  be  good  for  all  purposes  until  an- 
nulled by  a  competent  tribunal. 

If  we  adopt  the  view  that  this  court  will  be  controlled  by 
established  precedents  in  the  ecclesiastical  courts,  not  only 
must  we  divorce  for  impotency,  and  for  fraud  in  setting  up 
and  obtaining  a  tlivorce  for  alleged  impotency  when  it  did  not 
exist,  but  this  case  must  fall  unless  it  can  be  shown  that  those 
courts  have  granted  a  divorce  for  the  specific  cause  here  relied 
upon.     No  such  ciise,  I  think,  can  be  found. 

If  the  limiti\tion  is  claimed  to  be  in  public  policy,  the  two 
obvious  answers  are — 

First.  That  jurisdiction  cannot  be  founded  upon  the  fact 
that  the  rule  will  be  so  applied  as  to  promote  public  policy. 
No  court  can  claim  an  ungranted  power  because  it  will  be 
wisely  used. 
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Second.  That  this  would  be  a  limitation  upon  the  exercise 
of  the  power,  and  not  upon  the  power  itself,  aud  is  a  subject 
upon  which  the  judge  of  to-day,  and  his  successor,  have  a 
right  to  diifer.  Ti)is  doctrine,  stated  in  plain  terms,  would 
be  this,  that  whenever  a  circumstance  of  fraud  entered  into 
the  engagement,  which,  in  the  discretion  of  the  court,  should 
aunul  the  relation,  the  divorce  would  be  declared,  and  the 
issue  bastardized.  This  opens  the  entire  field  of  fraud  to  this 
topic  of  contention. 

There  is  another  difficulty  worthy  of  consideration,  which 
suggests  itself.  The  statute  does  not  apply  to  these  cases  of 
fraud,  and  therefore  residence  in  the  state  is  not  necessary  to 
enable  suit  to  be  instituted.  Are  our  courts  to  be  thrown 
open  to  citizens  of  other  states  to  agitate  the  many  questions 
which  must  arise  in  this  new  and  untried  field  of  litigation  ? 
If  the  framer  of  our  statute  had  supposed  that  our  Court  of 
Chancery  had  any  such  extended  power  as  is  now  claimed  fur 
it,  he  would,  undoubtedly,  have  provided  for  this  difficulty. 
It  is  an  imperfection  in  our  law,  that  it  does  not  give  redress 
for  a  w'rong  so  grievous  as  that  set  up  by  the  complainant  in 
this  bill,  but  it  belongs  to  the  legislature,  and  not  to  this 
court,  to  provide  the  remedy. 

There  is  another  obstacle  in  the  way  of  granting  this  di- 
vorce. It  may  well  be  doubted  whether  the  Chancellor  was 
satisfied,  from  the  evidence,  that  the  fact  relied  upon  for  the 
divorce  was  proven  by  testimony  other  than  that  of  the 
complainant  himself.  If  he  had  refused  the  divorce  on  this 
account,  I  should  be  unwilling  to  disturb  his  decree. 

I  am  of  the  opinion  that  we  have  no  power  to  grant  the 
relief  prayed  for,  and  that  the  decree  of  the  court  below 
should  be  affirmed. 

Decree  reversed  by  the  following  vote  : 

For  reversal — Beasley,  C.  J.,  Bedt.e,  Clement,  Dal- 
RiMPi.E,  Depue,  Scudder,  Wales,  Woodhull.     8. 

For  affirmance — Dodd,  '\^ax  Syckkl.     2. 
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Mattison,  appellant,  and  Young,  respondent. 

Where  the  holder  of  a  promissory  note  made  by  V.,  M.  &  C.  was  in- 
duced to  surrender  it,  and  take  therefor  a  note  of  V.'s  alone,  upon  the 
strength  of  a  representation  made  by  V.  that  he  had  $3000  worth  of  stock 
in  a  certain  bank,  and  could  get  the  note  discounted  for  him,  when  V. 
was  not,  in  fact,  the  owner  of  the  stock,  and  M.,  one  of  the  joint  debtors 
upon  the  surrendered  note,  and  the  true  owner  of  the  stock,  was  present, 
and  acquiesced  in  V.'s  representation,  and  in  effect  reiterated  it,  M.  is 
estopped  from  asserting  his  title  to  the  stock,  as  against  the  holder  of  the 
note. 


The  opinion  of  the  Chancellor  is  reported  in  8  C  E.  Gh-een 
325. 

Mr.  Shipman,  for  appellant. 
Mr.  Vanatta,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 
Bedle,  J. 

In  organizing  the  First  National  Bank,  at  Washington  in 
this  state,  the  apj)ellant,  Mattison,  subscribed  for  one  hundred 
shares  of  stock  in  his  own  name,  and,  in  order  to  evade  the 
force  of  a  re.solution  that  no  one  should  subscribe  exceeding 
that  amount,  and  thereby  obtain  more  stock,  he  procured 
others  to  subscribe  in  their  own  names,  but,  in  reality,  for  his 
benefit.  Among  those  was  Jacob  S.  Vough,  who  subscribed 
for  thirty  shares,  at  one  hundred  dollars  each,  tlie  money  for 
which  Avas  furnished  by  Mattison.  This  subscription  was 
made  in  1864,  and  the  stock  was  held  in  Vough's  name  till 
June  2d,  1868,  when  in  accordance  with  a  secret  writing  of 
^rust,  he  made  a  transfer  of  the  stock  to  Mattison.  Upon  the 
strength  of  this  stock,  Vough  was  elected  a  director  of  the 
oank  from  year  to  year,  and  also  in  his  own  name  received 
the  dividends  upon  it,  but  secretly  passed  them  over  to  Mat- 
tison.    To  all  appearances,  Vough  was  the  real  owner  of  the 
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stock,  and  as  a  director  he  did  not  hesitate  to  swear,  in  tlie 
t^rms  of  the  act  of  Congress,  that  he  was  the  bona  fide  owner 
in  his  own  right  of  the  said  stock.  Mattison,  also,  was  a 
director,  and  was,  to  say  the  least,  equally  guilty  with  Vough 
in  tlie  fraud. 

During  this  condition  of  things,  Vough,  Mattison  and  one 
Canfield  became  indebted  to  the  complainant.  Young,  in 
$5000,  for  mules  purchased  by  them  of  him,  and  for 
which  a  note  of  that  amount  w^as  given.  On  May  4th, 
1868,  this  note  was  taken  up  by  the  makers,  by  the  payment 
of  about  $2700  in  cash,  and  also  by  the  transfer  of  two  or 
three  notes  of  others,  for  mules  purchased  of  Vough,  Matti- 
son and  Canfield,  and  also  by  the  giving  of  a  note  signed 
by  those  three,  for  about  $700,  and  also  of  a  note  for 
$700,  signed  by  Vough  alone,  Mattison  and  Canfield 
being  thereby,  to  the  extent  of  that  note,  released  from 
their  joint  indebtedness  with  Vough.  This  last  note  was 
payable  thirty  days  after  date,  and  was  taken  by  Young, 
on  the  strength  of  a  representation  by  Vough  to  him,  and 
acquiesced  in  by  Mattison,  to  the  eifect  that  his  (Vough's) 
note  was  good  for  $700 ;  also,  that  he  was  a  director 
in  the  bank;  that  he  had  $3000  worth  of  stock  in 
there,  and  could  get  the  note  discounted  for  Young. 
This  representation  was  made  at  the  giving  of  the  note, 
when  Mattison  was  present  and  remarked  that  it  was 
perfectly  good,  and  would  answer  Young  the  same  as 
money,  as  Vough  was  a  director  and  stockholder,  and  could 
get  it  discounted  for  him.  These  facts  rest  chiefly  upon  the 
express  evidence  of  the  complainant.  The  answer  of  Matti- 
son is  not  ujjon  oath,  but  he  was  sworn  as  a  witness,  and  as 
such  denied  Young's  statement,  but  looking  at  the  nature 
and  circumstances  of  the  transaction,  as  well  as  the  conduct 
of  Mattison,  I  think  the  true  state  of  the  case  is  according  to 
Young's  evidence. 

As  to  Vough's  ex  parte  affidavit,  admitted  by  consent,  I 
think  it  is  felo  de  se.  His  admission  that  he  took  the  oath 
prescribed  by  law,  and  his  attempted  explanation  of  why  he 
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took  it,  show  that  he  is  too  reckless  and  wanting  in  moral 
sense  to  be  relied  upon.  As  between  Young  and  Mattison, 
looking  at  the  testimony  in  the  light  of  the  circumstances,  I 
am  convinced  that  the  statement  of  the  former  is  true,  and 
that  when  Young  accepted  tlie  individual  liability  of  Vough, 
in  lieu  of  that  of  the  three  makers  of  the  five  thousand  dollar 
note,  the  representations  as  stated  were  made  by  Vough  and 
Mattison  to  Young,  and  the  note  was  accepted  by  Young  on 
the  faith  of  them. 

The  note  was  discounted  at  the  bank  through  the  procure- 
ment of  Vough,  Young  having  endorsed  it  Just  before  the 
note  came  due,  Vough  transferred  the  stock  to  Mattison. 
After  the  note  was  due,  Young  took  it  up,  and  Vough  con- 
fessed a  judgment  to  Young  for  the  amount  thereof;  execu- 
tion was  issued,  and  levy  made  upon  the  stock  that  Vough 
had  held ;  ten  shares  were  sold  by  the  sheriff  and  purchased 
by  the  complainant.  The  bill  was  filed  to  set  aside  the  de- 
fendant's transfer,  to  establish  the  complainant's  title,  and  to 
compel  a  transfer  of  the  stock  to  him. 

The  mere  statement  of  the  case,  without  any  discussion, 
shows  that  ISIattison  is  estopped  from  asserting  his  title 
against  the  complainant ;  the  ground  of  estoppel  being,  that 
Young  was  induced  to  give  up  the  security  of  the  three  joint 
debtors  (including  Mattison)  and  to  give  credit  to  Vough 
alone,  on  the  belief  that  Vough  was  the  owner  of  the  stock, 
and  for  that  reason  good,  which  belief  was  intentionally 
created  by  the  representations  of  Vough  and  Mattison  to 
that  effect,  made  to  Young  at  the  time  of  the  giving  of  the 
note.  This  conclusion  is  warranted  by  the  evidence,  and 
relieves  the  case  from  the  difficulties  of  sustaining  the  decree, 
on  the  more  general  ground  of  estoppel  stated  by  the  Chan- 
cellor. The  action  of  this  court  is  based  entirely  upon  the 
conclusions  of  fact  we  have  reached,  and  on  the  doctrine  of 
estoppel  alone. 

The  complainant  also  sought  to  be  subrogated  to  any  right 
the  bank  had  by  virtue  of  a  by-law  that  no  transfer  should 
be  made  of  any  stock,  without  the  consent  of  the  board  of 
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directors,  while  the  stockholder  was  liable  to  the  bank  as  a 
principal  debtor  or  otherwise.  Whether  such  by-law  was 
legal  under  the  act  of  Congress  of  1864,  or,  if  so,  whether  the 
complainant  had  any  right  of  subrogation,  it  is  not  intended 
now  to  determine,  and  the  same  must  be  considered  as  unset- 
tled in  this  court. 

The  decree  must  be  affirmed,  with  costs. 

For  affirmance  —  The  Chancellor,  Beasley,  C.  J., 
Bedle,  Clement,  Dalmmple,  Depue,  Dodd,  Green, 
ScuDDER,  Van  Syckel,  Woodhull.     11. 

For  reversal — None. 


ScHENCK   and   others,   appellants,   and   Vail   and   others, 
respondents. 

1.  Under  the  sixth  section  of  the  statute  of  descents,  the  class  of  kins- 
men who  are  next  in  degree  of  consanguinity  to  the  intestate,  take  the 
land  in  exclusion  of  those  who  stand  in  a  more  remote  degree. 

2.  By  force  of  this  section,  the  common  law  right  of  representation  does 
not  exist.  So  that  first  cousins  take  in  preference  to  cousins  of  a  more 
distant  degree. 

3.  In  calculating  the  degrees  of  consanguinity  in  this  state,  the  civil 
and  not  the  canon  law  rule  is  to  be  resorted  to. 


Doctor  Henry  Van  Derveer,  late  of  the  township  of  Bed- 
minster,  in  the  county  of  Somerset,  in  this  state,  died  on  the 
22d  day  of  May,  1868,  intestate.  He  never  was  married,  and 
left,  as  his  nearest  of  kin,  five  first  cousins,  wiio  claim  to  be 
his  heirs-at-law,  and  to  whom  his  real  estate  descended,  and 
in  whose  possession  it  has  been  since  his  death. 

A  bill  for  partition  of  the  real  estate  whereof  Doctor 
Van  Derveer  died  seized,  was  filed  in  the  Court  of  Chancery 
on  the  27th  day  of  December,  1871.  The  parties  complain- 
ant to  said   bill,  are  thirty-one   second   cousins   and   seven 


JUNE  TERM,  1873.  539 

Sclienck  v.  Vail. 

third  cousins  ot"  the  intestate.  The  parties  defendant  are  the 
five  first  cousins  aforesaid,  thirty-eight  second  cousins,  and 
tiixty-four  third  cousins. 

The  lauds  of  which  the  intestate  died  seized,  as  described 
and  set  forth  in  the  bill,  and  which  the  complainants  claim 
descended  to  them  and  the  defendants  in  said  bill  named,  aD<l 
to  which  each  is  now  seized  of  the  part  or  share  in  said  bill 
stated,  consist  of  several  tracts,  embracing  in  the  whole  about 
€ight  hundred  and  ninety-three  acres. 

The  complainants  claim  that  they  and  the  other  second  and 
third  cousins  of  the  said  Henry  Van  Derveer,  deceased,  are 
entitled  to  certain  undivided  parts  of  the  lands  of  which  he 
died  seized,  according  to  their  degrees  of  relationship  to  the 
said  intestate ;  that  is  to  say,  the  second  cousins,  whose  father 
or  mother  was  a  first  cousin  of  said  Van  Derveer,  but  dead 
before  his  decease,  leaving  them  surviving  the  said  second 
cousins,  in  said  bill  named,  now  claim,  by  said  bill,  to  be 
entitled  to  have  that  portion  of  the  lands  of  which  said  intes- 
tate died  seized,  to  which  their  father  or  mother  would  have 
been  entitled  if"  living  at  the  time  of  said  intestate's  death,  as 
first  cousins  and  next  of  kin  of  said  deceased;  and  the  third 
cousins  in  said  bill  named,  claim  to  be  entitled  to  have  their 
deceased  father's  or  mother's  portion  of  the  said  lands,  which 
their  grandparents  would  have  inherited  if  living  at  the  death 
of  the  said  intestate. 

The  complainants  admit  that  the  five  first  cousins  are  each 
entitled  to  one  twenty-seventh  part,  which  in  said  bill  is 
claimed  to  be  one  full  share  of  said  lauds ;  and  claim  that 
said  lands,  on  the  death  of  said  Van  Derveer,  descended  to 
his  first,  second,  and  third  cousins,  as  tenants  in  common,  in 
the  parts  or  shares  stated  in  the  bill,  being  one  twenty- 
seventh  part  thereof,  as  aforesaid,  to  each  of  said  first  cousins 
living,  and  to  the  representatives  of  deceased  first  and  second 
cousins ;  said  representatives  to  take  the  share  to  which  their 
respective  ancestor  (first  or  second  cousin)  would  have  been 
entitled  if  living  at  the  time  of  the  death  of  said  Van 
Derveer ;  and  that  they  are  now  seized  of  the  said  parts  or 
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sliai'es,  &c.  (Here  follow  the  several  shares  to  which  the 
several  parties  are  alleged  to  be  entitled.)  • 

The. bill  prays  a  partition  of  the  lands  according  to  the 
respective  rights  and  interests  of  the  several  i)arties  thereto ; 
or,  if  that  be  impracticable,  a  sale  of  the  lands  and  division 
of  the  proceeds.  It  further  prays  the  aj)poiutment  of  a  re- 
ceiver to  take  tlie  rents,  issues,  and  profits  of  the  lands ;  an 
account  of  such  rents,  issues,  and  profits  as  may  have  been 
received  by  the  five  first  cousins  during  their  possession  and 
occupancy  of  said  lands  ;  and  on  their  failure  to  pay  over  the 
same,  that  they  may  be  deducted  from  their  respective  shares 
of  the  proceeds  of  the  sale. 

Demurrers  to  the  bill  were  filed  by  all  of  the  five  first  cousins. 

Tlie  Chancellor  adopted  as  his  opinion  in  this  case,  the 
opinion  in  Fidler  v.  Higgins,  6  C.  E.  Green  138,  and  over- 
ruled the  demurrers. 

From  the  orders  overruling  the  demurrers,  appeals  were 
taken  to  this  court. 

Mr.  Van  Fleet j  Mr.  C.  Parlcer,  and  Mr.  Browning,  for 
appellants. 

Mr.  F.  T.  Frelinghuysen  and  Mr.  Williamson,  for  respond- 
ents. 

The  opinion  of  the  court  was  delivered  by 

The  Chief  Justice. 

In  this  cause,  this  court,  for  the  first  time,  is  called  upon 
to  express  an  opinion  with  respect  to  the  meaning  of  the  sixth 
clause  of  the  act  directing  the  descent  of  real  estate.  Nix. 
Dig.  236.* 

The  controversy  is  urged  between  first,  second  and  third 
cousins;  and  the  question  is,  whether  they  all  stand,  by  force 
of  the  laws  of  this  state,  in  the  same  degree  in  the  line  of 
heritable  blood,  or  whether  the  class  of  first  cousins  is  to  be 
preferred  to  those  more  remote.     It  will  be  observed  that  this 

*Ii€v.,p.  298. 
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is  a  problem  which  canuot  at  all  be  affected  by  the  mere 
mode  of  computing  the  scale  of  relationship  between  these 
parties,  because  if  such  count  be  made  by  the  rule  of  either 
the  canon  or  the  civil  law,  the  result  will  be  the  same,  and 
the  cousins  of  the  first  degree  will  be  found  to  be  nearer  of 
kin  than  those  of  the  next  or  other  remove. 

And  it  is  also  obvious  that  although,  as  between  these 
kinsmen,  first  cousins  are  nearest  in  blood  to  the  deceased, 
nevertheless,  at  the  common  law,  such  propinquity  would  not 
have  drawn  the  inheritance  to  them  exclusively.  The  cousins 
in  the  second  and  those  in  the  third  degree  would  have 
taken,  per  stirpes,  the  share  to  which  their  ancestor  would 
have  been  entitled  if  he  had  survived.  The  rule  that  when 
the  estate  descended  upon  collaterals,  the  lineal  descendants, 
in  infinitum,  of  any  of  such  collaterals  as  were  deceased, 
should  represent  such  deceased,  is  an  admitted  principle  of  the 
common  law.  Waiving  the  effect  of  those  canons  which 
relate  to  primogeniture  and  the  preferment  of  the  male  stocks, 
all  these  claimants  would  indisputably  have  stood  on  the 
same  level  under  the  operation  of  that  system.  As,  therefore, 
that  system  was  transplanted,  together  with  the  body  of  the 
common  law,  into  this  state,  and  prevailed  here  in  full  vigor 
until  the  year  1780,  the  only  question  now  arising  is,  whether 
it  has  been  abolished  so  far  as  respects  the  particular  in  ques- 
tion. Has  the  statute  of  this  state  taken  away  the  right  of 
representation  among  collaterals?  The  Chancellor,  in  the 
learned  and  very  instructive  opinion  which  has  been  sent  up 
to  this  court  witli  this  case,  answers  this  inquiry  in  the  nega- 
tive. The  opinion  thus  referred  to  was  read  in  the  case  of 
Fidler  v.  Higgim^,  reported  in  6  C.  E.  Green  138,  and  the 
Chancellor  has  directed  that  it  should  stand  as  the  expression 
of  his  views  on  the  present  occasion.  The  result  thus  de- 
clared is  to  the  effect  that  among  collaterals,  the  right  of 
representation  iidieres  in  the  estate,  under  our  statute,  as  it  did 
at  common  law.  The  correctness  of  this  judgment  is  the  im- 
mediate subject  of  inquiry. 

The  investigation  relates  to  the  proper  interpretation  of 

Vol.  IX.  2  m 
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the  sixth  section  of  our  statute  of  descents.  It  is  in  the 
■words  following,  viz. :  "  When  any  person  shall  die  seized 
ui'  any  lands,  tenements,  or  hereditaments,  as  aforesaid,  with- 
otii  devising  the  same  in  due  form  of  law,  and  without  law- 
ful issue,  and  without  leaving  a  brother  or  sister  of  the  whole 
or  half  blood,  or  the  issue  of  any  such  brother  or  sister,  and 
without  leaving  a  father  or  mother  ca|)able  of  inheriting  by 
this  act  tiie  said  lands,  &c. ;  and  shall  leav^e  several  persons, 
all  of  equal  degree  of  consanguinity  to  the  person  so  seized, 
the  said  lands  shall  theii  descend  and  go  to  the  said  several 
persons  of  equal  degree  of  consanguinity  to  the  persons  so 
seized,  as  tenants  in  common,  in  equal  parts,  however  remote 
from  the  person  so  seized  the  common  degree  of  consanguinit)' 
may  be,"  &c. 

The  legislative  endeavor  in  this  passage  is  plain.  It  is  to 
designate  the  class  of  persons  who  are  to  take  the  land  on  the 
contingency  specified.  Tlie  I'crras  used,  considered  intrinsi- 
cally, are  explicit  and  perfectly  intelligible.  Accepting 
them  in  their  ordinary  and  natural  meaning,  the  expression, 
"  several  persons,  all  of  equal  degree  of  consanguinity  "  to  a 
deceased  j)erson,  admits  of  but  a  single  interpretation;  the 
W'ords,  ex  vi  termhiorum,  exclude  all  those  who  do  not  stand 
in  the  same  degree  of  blood,  and  in  their  usual  import  they 
utterly  refuse  to  comprehend,  in  the  same  category,  both  first 
and  second  cousins. 

But  the  argument  is,  that  the  natural  status  of  the  persons 
indicated  is  not  intended  by  this  description,  but  that  it 
regards  the  legal  artificial  status.  The  reasoning  is  this  : 
That  the  rules  of  the  common  law  cannot  be  abolished  except 
by  an  expressed  intention  or  a  necessary  implication;  that 
the  doctrine  of  indefinite  lineal  representation  is  one  of  the 
inherent  qualities  of  that  system,  and  that  there  is  nothing 
apparent  in  this  sixth  section  which  looks  to  its  abolition; 
and  that  by  force  of  the  operation  of  this  doctrine,  the  issue 
of  a  decedent  who  belonged  to  any  given  class  of  heirs,  will 
stand,  as  one  of  such  class,  as  the  representatives  of  sucli 
decedent. 
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The  contention,  I  think,  is  entirely  novel.  This  clause  of 
the  statute  has  stood  in  its  present  form  for  nearly  half  a 
century,  and  yet  I  am  not  aware  that  there  is  any  ground  to 
suppose  that  this  explanation  of  it  was  ever  suggested  until 
the  case  already  named,  of  Fidler  v.  Higgins.  And  even  then 
the  hypothesis  was  not  broached  by  counsel  on  the  argument, 
but  is  presented,  seemingly  for  the  first  time,  in  the  opinion 
of  the  court.  A  nd  it  is  to  be  observed  that  the  effect  of  this 
proposed  construction  is  quite  radical ;  it  leaves  no  room  for 
hesitation  as  to  the  mode  by  which  the  question  of  the  heir- 
ship is  to  be  solved.  Every  practitioner  is  aAvare,  that  ever 
since  the  passage  of  this  statute,  a  doubt  more  or  lass  strong 
has  occasionally  occurred  to  the  mind  of  some  gentleman  of 
the  profession,  whether,  among  collaterals,  the  degrees  of 
consanguinity  were  to  be  calculated  by  the  rule  of  the  canon 
or  by  that  of  the  civil  law.  This  question  has  never  been 
settled  by  final  adjudication,  and  there  are  few  of  the  older 
members  of  tiie  profession  who  have  not  examined  the  sub- 
ject, and  expressed  opinions  with  respect  to  it.  And  in  the 
discussion  which  took  place  in  the  present  case,  the  written 
views  on  this  })oint,  of  the  most  distinguished  counsel,  were 
laid  before  ihe  court.  But  if  tliis  act  is  to  be  read  in  this 
hidden  sense,  now  for  the  first  time  revealed,  it  is  manifest 
that  this  search  after  the  true  rule  of  computation  was  a 
mere  illusion  or  idle  speculation,  for  under  the  efficacy  of  the 
principle  of  infinite  representation,  both  rules  lead  to  the 
same  result.  When  the  controversy  was  between  a  living 
uncle  of  the  deceased  and  the  son  of  a  deceased  uncle,  it  was 
not  worth  while  to  struggle  the  point  whether  the  degrees 
of  blood  were  to  be  asertained  by  the  measure  of  the  canon- 
ists or  of  the  civilians,  if,  in  legal  theory,  the  son  of  such 
uncle  represented  and  stood  in  the  place  of  his  deceased 
parent.  No  one  can  doubt  that  the  suggested  view  must 
supersede  all  old  notions  on  this  subject,  and  that  it  entirely 
escaped  the  acumen  of  that  large  body  of  eminent  jurists 
Avho  were  cotemporary  with  this  law.  Under  such  circum- 
stances, I  cannot  but  think  that  the  novelty  of  this  construe- 
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tion  is  a  strong  argument  against  its  soundness.  The  general 
maxim  is,  that  statutes  are  to  be  read  in  the  ordinary  sense 
of  their  terms,  and  when  we  know  that,  for  this  long  period  of 
time,  this  legislative  expression  has  been  commonly  received 
as  bearing  a  particular  import,  the  most  cogent  reasons 
should  appear  to  induce  us  to  accept  a  different  interpretation. 
This  consideration  seems  to  me  of  very  great  weight,  but  it 
is  not,  perhaps,  absolutely  conclusive,  and  as  that  recent  con- 
struction comes  from  a  source  entitled  to  the  highest  respect, 
I  shall  proceed,  but  with  as  mucli  brevity  as  practicable,  to 
examine  the  language  of  the  section  in  question,  in  the  light 
of  the  purpose  displayed  in  the  other  parts  of  the  act. 

I  have  said  that  the  terms  of  this  clause  seem  to  me  to  be 
clear  and  perfectly  intelligible.  The  provision  is,  that  in  a 
certain  designated  juncture,  where  tliere  are  "several  persons 
all  of  equal  degree  of  consanguinity  to  the  person  "  dying 
seized,  "  the  said  lands  &c,  shall  descend  and  go  to  the  said 
several  persons  of  equal  degree  of  consanguinity,"  in  equal 
parts.  This  is  a  designatio  'personarum,  and  the  persons 
described  are  made  ascertainable  by  reference  to  the  fact  of 
their  occupying  a  place  in  the  same  line  in  the  gradation  of 
descent  from  their  ancestor.  They  are  all  required  to  be  in 
equal  degree  of  consanguinity.  But  it  is  said  the  more  dis- 
tant relative  is  made  equal  in  degree  of  blood  with  the  nearer 
relative  by  the  doctrine  of  representation.  This  mode  of 
expressing  their  right  is  not  correct.  By  representation, 
the  descendant  was  not  elevated  in  point  of  degree  of  kindred 
to  the  place  of  his  ancestor.  On  the  contrary,  instead  of 
taking  because  he  was  of  the  same  degree  of  relationship  as 
his  ancestor  was,  he  took,  in  the  language  of  the  hooks,  jure 
representationis,  and  because  he  could  not  claim  jure  propin- 
quitatis.  The  right  of  representation  is  founded  on  the  fact, 
that  the  representative  is  not  of  the  same  degree  of  consan- 
guinity that  the  person  represented  was.  The  fact  is,  this 
doctrine  of  representation  never  has  had,  and  never  can  liave, 
any  place  in  a  description  of  a  class  of  persons  standing  in 
a  degree  of  consanguinity.      No  common  law   writer   ever 
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described  tlie  son  and  the  grandson  as  being  in  the  same 
degree  of  blood  to  the  father.  Invariably,  the  one  is  said 
to  be  in  the  first  degree,  and  the  other-  in  tiie  second 
degree;  and  yet,  in  case  of  the  death  of  the  former,  he 
is  represented  by  the  latter.  In  point  of  heritable  right, 
second  cousins,  at  the  common  law,  weve  on  a  par  with 
first  cousins,  but  to  aver  that,  as  a  matter  of  description,  they 
can  be  said  to  be  in  the  same  degree  of  blood,  is,  as  it  seems 
to  me,  a  plain  abuse  and  confusion  of  language.  The  terms 
used  in  this  section  of  this  act  have  always  had  a  fixed  and 
certain  import:  why  are  they  now  to  receive  a  highly  artifi- 
cial and  conjectural  meaning  ?  The  proposed  construction  is 
ingenious,  but  its  defect  is,  that  it  is  in  opposition  to  every 
word  in  tlie  clause.  I  think  this  legislative  language  should 
be  still  permitted  to  bear  the  meaning  which  it  has  always 
heretofore  been  supposed  to  bear.  In  such  cases,  a  novelty 
is  almost  invariably  an  error. 

And  there  is,  also,  a  further  incongruity.  The  statute  calls 
for  a  distribution  in  equal  j)arts  between  "said  several  per- 
sons." The  proposed  doctrine  requires  a  division  partly 
between  persons  and  partly  between  stocks.  The  inheritance 
is  to  go,  it  is  now  insisted,  in  part  per  capita  and  in  part  jser 
stirpes.  But  how  does  this  fulfill  the  statutory  requirement 
of  an  equal  division  among  persons?  If  the  estate  be  divided 
into  three  equal  parts,  two  of  them  going  distributively  to 
two  first  cousins,  and  the  third  passing  to  the  three  children 
of  a  deceased  first  cousin,  can  it  be  said,  with  the  least  pro- 
priety of  speech,  that  this  is  a  division  between  several 
persons  in  equal  parts  ?  To  dispense  the  property  evenly 
between  a  number,  some  taking  severally,  and  others,  as  a 
class,  taking  a  single  share  jointly,  would  be  an  equal  divi- 
sion;  but,  just  as  certainly,  it  would  not  be  an  equal  division 
among  individuals.  This  plain  direction  of  the  statute  cannot 
be  rejected.  Nor  do  I  perceive  how  here  there  is  any  room 
for  implication,  as  there  is  in  the  language  found  in  the 
statute  of  distributions.  In  that;  act  the  residue  is  onlered  to 
be  divided  "amongst  the  children,"  and  such  persons  "aa 
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legally  represent  such  children,  in  case  any  of  said  children 
be  then  dead."  Two  classes  are  thus  referred  to,  and  in  one 
of  them  representation  is  to  take  place,  and  in  view  of  such 
directions,  I  think  it  obvious  a  fair  question  arises  whether 
the  distribution  is  to  be  tliroughout  jyer  capita,  or  in  part  by 
stocks.  It  is  a  case  for  construction.  But  when  the  regula- 
tion is  to  divide  the  property  equally  between  several  persons 
who  are  clearly  designated,  then  the  office  of  the  court  is  one 
simply  of  interpretation,  and  all  implications  are  out  of  place. 
Nor  does  it  appear  to  me  that  the  construction  which  is 
the  subject  of  criticism,  is  in  nearer  accord  with  the  general 
spirit  and  purpose  of  the  statute,  than  it  is  with  the  phrase- 
ology of  the  particular  section  already  considered.  As  soon 
as  we  open  this  act,  we  at  once  perceive  that  the  subject  of 
representation,  in  the  course  of  descents,  has  been  regulated 
with  care.  The  entire  history  of  this  branch  of  our  statutory 
law  shows  manifestly,  that  this  feature  in  the  system  has 
received  the  attention  of  successive  legislatures.  In  section 
one,  of  the  present  statute,  the  doctrine  is  retained  and 
defined  in  case  of  the  inheritance  descending  on  the  issue  of 
the  deceased ;  so,  in  section  two,  when  it  falls  to  the  brothers 
and  sisters,  and  in  like  manner,  in  a  subsequent  clause,  if  the 
half  blood  inherit.  Thus  we  find  in  every  instance  in  which 
the  estate  is  given  to  a  class  of  persons,  express  provision  is 
made  for  representation.  Why  was  such  provision  omitted 
in  the  sixth  clause  ?  If  it  was  necessary  to  call  it  into  life, 
and  to  regulate  it  in  the  case  of  lineal  descent,  it  seems  unde- 
niable that  the  same  necessity  existed  with  respect  to  collat- 
eral descent.  In  the  direct  line  the  estate  does  not  descend 
by  representation,  as  at  common  law,  but  it  descends  divested 
of  the  incidents  of  primogeniture,  and  the  preference  of  the 
male  over  the  female  stocks.  This  result  is  produced  by  the 
express  enactment  of  the  law.  The  question  recurs,  why  has 
the  sixth  section  nothing  to  say  on  this  subject  ?  It  would 
seem  difficult  to  present  a  more  appropriate  case  for  the  appli- 
cation of  the  maxim,  expressio  unius  est  exchisio  alterius.  The 
entire  structure  of  this  act  seems  to  lead  irresistibly  to  the 
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conclusion,  that  it  was  the  legislative  design  to  exclude  from 
the  class  of  instances  embraced  in  this  particular  clause,  the 
whole  doctrine  of  representation,  either  as  it  existed  at  com- 
mon law,  or  as  it  is  modified  in  the  previous  sections.  Nor 
is  such  supposition  unreasonable  in  itself.  Such  exclusion  of 
the  rule  in  this  connection  tends,  I  think,  very  decidedly  in 
the  direction  of  a  sound  policy.  It  harmonizes  with  the  rule 
of  law  which  circumscribes,  within  reasonable  bounds,  tiie 
right  of  representation  in  the  distribution  of  personalty.  It 
prevents  titles  to  realty  from  becoming  uncertain  and  intri- 
cate, by  reason  of  the  vast  multiplication  of  owners.  In  the 
present  case,  the  claimants  are  one  hundred  and  thirty-nine 
in  number,  and  the  subdivision  of  the  land  would  be  so 
enormous  that  if  the  property  in  dispute  had  consisted  of 
but  a  few  acres  of  ordinary  value,  the  shares  of  some  of  these 
litigants  would  have  to  be  awarded  to  them,  not  in  dollars, 
but  in  pennies.  Such  an  illimitable  dispersion  of  the  title  to 
inheritable  land  has  not,  as  far  as  I  am  informed,  been  sanc- 
tioned by  the  laws  of  any  country.  Certainly,  in  the  English 
law  there  is  no  type  of  such  a  principle.  In  that  system, 
when  lands  passed  by  inheritance  to  a  class,  such  as  females, 
the  subdivision  of  tiie  estate  in  its  devolution  under  the  right 
of  representation,  was  checked  and  thwarted  by  the  concomi- 
tants of  primogeniture  and  the  superiority  of  the  males.  By 
the  counteraction  of  such  forces,  the  descending  title  was 
inevitably  confined  within  a  few  t-hannels.  Tiiese  considera- 
tions lead  me  to  think  that  it  was  not  uuAvise  to  throw  out 
altogether  the  doctrine  of  representation  among  collaterals. 
If  admitted  at  all,  it  would  be  tolerable  only  under  narrow 
restrictions.  But,  as  I  have  already  remarked,  the  language 
of  this  section  is  utterly  incompatible  with  the  admission  of 
the  doctrine  in  any  of  its  forms,  and  thus  all  speculation  on 
the  subject  is  useless. 

With  respect  to  the  second  point  discussed  upon  the  argu- 
ment : 

In  the  year  1859,  Chief  Justice  Green,  sitting  in  the  Hun- 
terdon circuit,  upon  an  application  for  a  partition  of  lands, 
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decided  that  the  civil  law  rule  was  the  proper  one  to  be  em- 
ployed in  calculating  descents  in  this  state.  That  contro- 
versy was  between  uncles  and  aunts  on  the  one  side,  and  the 
children  of  deceased  uncles  and  aunts  on  the  other,  so  that 
this  ruling  was  on  a  point  vital  to  the  case.  It  is  stated  by 
one  of  the  counsel  concerned  in  that  litigation,  that  when  this 
question  was  mooted  the  Chief  Justice  expressed  surprise 
that  any  lawyer  should  be  in  doubt  on  the  subject.  This 
opinion  was  inserted  by  Judge  Elmer  in  the  digest  of  our 
laws,  in  the  edition  of  1861,  p.  215,  and  no  one  can  doubt 
that  such  publication  was  an  endorsement  of  the  view  thus 
expressed.  It  is  unnecessary  for  ine  to  say  that  more  satis- 
factory witnesses  as  to  the  point  in  question,  than  these  two 
eminent  and  experienced  jurists,  could  not  be  adduced. 
Counsel,  during  the  argument  of  the  present  case,  adverted 
to  or  read  a  number  of  other  opinions  on  this  subject,  written 
at  various  times,  by  different  gentlemen  of  figure  in  the 
profession,  expressive  of  a  similar  view.  And  among  these 
responsa  prudentum  was  one  bearing  the  weighty  signature 
of  the  late  General  Wall.  That  opinion,  which  had  received 
the  approval  of  Mr.  J.  Warren  Scott,  bore  date  February 
26th,  1835.  In  addition  to  these,  and  other  attestations  of 
the  same  character,  the  attention  of  the  court  was  turned  to 
the  practical  construction  put  upon  the  law  in  question  in  the 
devolution  of  the  large  estate  of  .Joseph  Ball,  who  died  in 
the  year  1821,  seized  of  the  Weymouth  Furnace  Tract,  in 
the  county  of  Gloucester,  said  to  contain  sixty  thousand 
acres.  This  decedent  left  an  uncle  and  an  aunt,  and  numer- 
ous cousins,  the  children  of  deceased  uncles  and  aunts.  Un- 
der the  opinion  of  General  Wall  and  those  of  other  counsel 
of  high  standing,  the  uncle  and  aunt  took  possession  of  the 
estate,  and  it  remained  with  them  and  their  heirs  exclusively, 
and  without  question,  for  nearly  forty  years.  This  example 
is  peculiarly  significant  from  the  circumstance  that  it  occurred 
within  four  years  after  the  passage  of  the  sixth  section  of  the 
act  in  question.  It  is  certainly  improbable  in  the  highest 
degree,  that  this  large  pro])erty  would  have  been  suffered  to 
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pass  without  challenge  or  litigation  to  these  two  relatives,  in 
exclusion  of  those  who  by  the  canon  law  were  clearly 
co-heirs,  if  any  serious  doubt  had  existed  in  the  minds  of 
coteraporary  lawyers  as  to  which  rule  of  calculation  was 
appropriate.  In  the  case  of  Taylor  v.  Bray,  3  Vroom  191, 
in  the  opinion  read  by  me,  the  conviction  was  expressed  that 
although  there  had  formerly  been  some  hesitation  on  the  sub- 
ject, the  sentiments  of  the  legal  profession  had  become  settled 
in  favor  of  the  applicability  of  the  rule  of  the  civil  law.  It 
is  true  that  the  question  was  not  of  vital  importance  in 
the  decision  of  that  case,  but  it  nevertheless  received  some 
consideration  from  all  of  the  judges  who  sat  on  that  occasion, 
and  there  was  no  difference  of  sentiment  with  respect  to  the 
matter.  From  the  inquiries  then  and  subsequently  made  by 
me,  as  to  the  state  of  professional  opinion  upon  this  subject, 
and  from  my  own  experience  as  a  practitioner,  I  am 
thoroughly  satisfied  that  in  the  vast  majority  of  instances 
land.s  have  descended  in  this  state,  since  the  enactment  of  the 
sixth  section  of  the  act  under  consideration,  in  accordance 
with  the  civil  law  calculation  of  the  degrees  of  descents. 
Indeed  I  have  never  seen  nor  heard  of  a  written  opinion  of 
any  lawyer  expressing  any  other  view,  prior  to  the  case  of 
Fidler  v.  Higgins.  The  old  bar  seem  to  have  been  unani- 
mous ou  the  subject;  it  is  in  the  minds  of  a  younger  race  of 
lawyers  that  doubts  appear  to  have  arisen.  Under  such  cir- 
cumstances, it  appears  to  me  that  this  question  ought  to  be 
considered  settled  by  cotemporaneous  and  long  continued 
construction.  Titles  to  property  ought  not  to  be  jeoparded 
or  destroyed,  after  such  an  acquiescence,  by  the  promulgation  of 
new  judicial  ideas. 

Nor  do  I  see  such  prevalent  weight  in  the  argument,  so 
strenuously  urged  by  counsel  on  our  attention,  that  the  canon 
law  rule  is  the  rule  of  the  common  law,  and  that  as  such  it 
cannot  be  discarded  in  this  state  except  by  the  aid  of  the 
legislature.  In  the  first  place,  it  may  well  be  questioned 
whether  the  assumi)tion  upon  which  such  argument  is  based 
is  well  founded.     The  rule  of  the  canon  law  has,  indeed,  the 
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sanction  of  Sir  William  Blackstone,  but  the  authority  he 
vouches  for  his  opinion  does  not  entirely  sustain  it,  and 
other  writers  of  equal  learning  have  expressed  a  view  opposite 
to  this  of  the  great  commentator.  It  is  certain  that  the 
adoption  of  either  rule  was  a  matter  of  indifference  under 
the  English  system,  in  which  prevailed  the  doctrine  of  the 
representation  of  the  ancestor  by  his  lineal  descendants.  This 
was  so  completely  the  case,  that  Mr.  Cliristian  is  enabled  to 
say  that  "  the  introduction  of  the  computation  of  kindred, 
either  by  the  canon  or  the  civil  law,  into  a  treatise  upon 
descents  may  perplex,  but  can  never  assist."  And  on  another 
occasion  the  same  writer  remarks  :  "  It  is  said  that  the  canon 
law  computation  has  been  adopted  by  the  law  of  England  ; 
yet  I  do  not  know  a  single  instance  in  which  we  have  occa- 
sion to  refer  to  it."  2  Black.  Comra.  208,  note  10,  (Am.  Ed. 
of  1830) ;  2  Black.  Covim.  224.  It  can  hardly  be  said  that  a 
dogma,  which  has  no  practical  efficiency,  exists  as  a  part  of 
any  system  of  laws.  It  has  certainly  never  been  impressed 
with  the  stamp  of  judicial  approval.  But,  aside  from  this 
question,  when  the  statute  of  this  state  was  enacted,  remodel- 
ing the  entire  plan  of  descents,  and  leaving  scarcely  a  vestige 
of  that  of  the  common  law  remaining,  it  did  not  follow  that 
the  rule  of  the  canon  law,  even  if  such  rule  had  been  trans- 
planted into  the  ancient  English  system,  was  to  be  necessarily 
applied  by  the  courts  of  this  state,  to  this  new  condition  of 
things.  The  change  was  so  great  and  radical  that  it  plainly 
amounted  very  nearly  to  an  utter  abolition  of  the  old  system. 
Under  such  altered  conditions,  no  rule  derived  from  the  old 
scheme  could  possibly  be  appropriate  or  admissible,  that  was 
not  in  harmony  with  the  new  scheme.  The  whole  subject 
was  resolved  into  a  question  of  legislative  intent,  and  it  was 
in  this  scientific  way  that  the  questions  that  arose  were 
treated  by  cotemporary  members  of  the  legal  profession.  The 
clear  and  obvious  design  of  the  statute,  is  to  distribute  the 
estate  equally  among  those  collaterals  who  shall  stand  in  the 
same  degree  of  blood  to  the  person  dying  seized.  When  this 
sixth  clause  refers  to  "  persons  of  e(jual  degrees  of  con.«an- 
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guinity,"  it  seems  to  mean  persons  who  shall  occupy  tliat 
position  as  a  matter  of  fact,  and  not  by  the  application  of  an 
artificial  rule.  The  test  of  heirship  is  made  actual  nearness 
of  blood,  and  to  such  actual  propinquity  of  blood,  a  prefer- 
ence is  given.  But  the  use  of  the  canon  law  rule  will  frus- 
trate this  fundamental  idea;  it  is  a  rule  of  art,  and  will 
interfere  with,  and,  in  a  measure,  defeat  the  order  of  nature 
which  the  statute  prescribes.  When  an  uncle  survives  as  the 
nearest  of  kin  to  the  intestate,  and  ten  nephews,  the  issue  of 
a  deceased  uncle,  also  survive,  it  is  not  within  the  meaning 
of  the  statutory  terms,  that  such  uncle  and  his  ten  nephews 
are  each  to  take  the  one-eleventh  part  of  the  property.  But 
such  is  the  result  by  the  admission  of  the  rule  of  the  canon- 
ists. On  the  contrary,  the  rule  of  the  civil  law  is  the  natural 
rule ;  it  always  selects  as  the  heirs,  those  who,  in  the  words 
of  the  act,  are  "  in  equal  degree  of  consanguinity,"  and  thus 
perfectly  effectuates  the  purpose  of  the  law  maker.  When 
the  choice  was  between  an  old  rule  that  ran  counter  to  the 
new  system,  and  another  rule,  which  was  every  way  fitted  to 
carry  it  into  effect,  it  is  not  to  be  wondered  at  that  the  former 
was  rejected.  In  such  rejection  my  judgment  fully  concurs. 
It  was  doubtless  in  this  way  that  the  rule  in  question  came 
so  much  in  vogue,  that  Chancellor  Kent  felt  warranted  in 
saying  that  it  was  the  rule  in  general  use  in  this  country. 
But  whatever  doubts  might  arise  if  this  question  were  res 
nova,  I  think  they  must  be  considered  effectually  dispelled  by 
the  ancient  and  persistent  opinion  of  the  legal  profession  on 
this  subject,  and  which  has  been,  for  such  a  series  of  years, 
almost  universally  acted  upon. 

Before  concluding,  it  should  be  stated  that  when  the  case 
of  Lerch  v.  Oberly,  3  C.  E.  Green  bib,  was  before  this 
court,  the  circumstance  that  the  question  here  discussed  was 
involved,  entirely  escaped  observation.  The  only  point 
argued  or  decided,  was  whetiier  the  money  into  which  the 
land  had  been  converted  was  to  devolve  as  real  estate  or  as 
personalty.  The  relationship  of  the  parties  wiio  were  claim- 
ants did  not  attract  attention. 
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In  my  opinion,  the  decree  in  the  present  case  should  be 
reversed. 

I  have  the  authority  of  the  court  to  state  that  on  both 
points  stated  and  discussed  in  the  foregoing  opinion,  the 
judges  of  the  court  are  unanimous  in  favor  of  the  conclusions 
above  expressed. 

Decree  unanimously  reversed. 


Wheeler  and    Green,   appellants,   and    Kirtland  and 

others,  respondents.* 

Kirtland's  Administratrix,  appellant,  and  Kirtland 
and  others,  respondents. 

1.  C.  K.  withdrew  from  the  firm  of  Kirtland  &  Co.,  composed  of 
C.  and  her  son  G.,  January,  1864,  at  which  date  the  firm  was  insolvent. 
Her  husband  took  her  place  in  the  firm,  and  in  the  following  November, 
the  husband  and  son  being  then  insolvent,  the  husband  executed  to  a 
trustee  a  mortgage  to  secure  to  C.  the  money  whicli  she  had  put  in  the 
firm  of  Kirtland  &  Co.,  as  her  share  of  the  capital.  This  mortgage  is 
void  as  against  creditors  of  Kirtland  &  Co.  At  the  time  the  husband 
joined  the  firm,  there  was  no  agreement  to  pay  C.  anytliing  for  her 
interest  in  the  firm,  and  as  it  was  worth  nothing,  no  promise  to  pay 
will  be  implied.  The  mortgage  is  valid  so  far  as  it  secures  the  funds  of 
the  minor,  J.  T.  K.,  which  had  been  used  by  the  firm. 

2.  The  mortgage  was  given  to  the  trustee  and  "his  successors,"  instead 
of  "  his  heirs,"  and  therefore  carries  only  a  life  estate. 

3.  An  equitable  mortgage  for  a  precedent  debt  has  no  equity  superior  to 
that  of  a  valid  subsequent  jiidgnient-at-law.  Between  such  contestants, 
the  first  perfected  legal  lien  should  prevail.  The  rule  is  otherwise  with 
regard  to  bona  fide  purchasers  or  equitable  mortgagees,  where  the  consid- 
eration of  the  mortgage  is  paid  at  the  time  it  is  given.  Equity,  in  the  lat- 
ter case,  regards  the  equitable  mortgagee  as  a  bona  fide  purchaser. 

4.  Tlie  judgment  of  G.  W.  K.  against  J.  and  G.  K.,  who  were  insolvent 
at  the  time  of  its  rendition,  so  far  as  it  includes  tlie  debt  of  the  firm  of  C. 
and  G.  K..  should  be  postponed  to  the  judgment  of  W.  and  G. 


*  Cited  in  Gal^s  Ejfrs  v.  Morris,  2  Stew.  224 ;  McMillan  v.  N.  Y.  Water 
Proof  Paper  Co.,  2  Slew.  614;  Lovejoy  v.  Lovejoy,  4  Stew.  59. 
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The  opinion  of  the  Chancellor  is  reported  in  8  C.  E. 
Green  16. 

Mr.  Williamson,  for  Wheeler  and  Green. 

Mr.  C.  Parker,  for  the  Kirtlands. 

The  opinion  of  the  court  was  delivered  by 
Van  Syckel,  J. 

The  cross-appeals  in  these  cases  were  argued  and  will  be 
considered  together. 

It  is  a  struggle  between  creditors  for  priority  of  payment 
of  their  several  claims  out  of  the  estate  of  John  Kirtland. 

The  conflicting  claims  are  as  follows : 

1.  A  mortgage  on  real  estate  in  Essex  county,  for  $4000, 
dated  July  1st,  1856,  executed  by  John  Kirtland  to  George 
W.  Kirtland,  his  brother. 

2.  A  mortgage  on  the  same  lands,  for  $7500,  dated  JSTo- 
vember  23d,  1864,  by  John  Kirtland  to  George  W.  Kirtland, 
as  trustee  for  Catharine  Kirtland  the  wife  of  John,  and  for 
Jared  T.  Kirtland  a  minor. 

3.  A  judgment  for  $16,695,  recovered  in  the  Essex  Circuit 
Court,  February  13th,  1865,  by  George  W.  Kirtland  against 
John  Kirtland  and  his  son  George  Kirtland. 

4.  A  judgment  recovered  by  Andrew  Henderson  in  the 
Essex  Circuit  Court,  April  11th,  1865,  for  $8378,  against  the 
same  defendants. 

5.  A  judgment  recovered  by  Wheeler  and  Green  in  the 
Supreme  Court  of  this  state,  against  said  John  and  his  son 
George,  on  the  16th  day  of  December,  1869,  for  $68,246. 

Wheeler  and  Green  attack  the  bona  fides  of  the  $4000 
mortgage,  and  the  judgment  of  George  W.  Kirtland.  The 
evidence  shows  circumstances  of  strong  suspicion  against 
them,  but  the  fraud  is  not  proven  with  sufficient  clearness  to 
justify  this  court  in  setting  them  aside. 

In  1862,  Catharine  Kirtland  and  her  son  George  formed 
a  partnership  for  the  transaction  of  the  business  of  brokers, 
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under  the  firm  name  of  Kirtland  &  Co.,  into  which  Catharine 
put  a  capital  of  about  $5000,  and  George  about  $250.  They 
conducted  the  business  until  January  1st,  1864,  when  Catharine 
retired,  and  John,  her  husband,  took  her  place  in  the  firm, 
the  name  of  which  remained  uuchanged. 

At  the  time  Catharine  withdrew  from  the  firm,  Kirtland  & 
Co.  were  manifestly  insolvent.  At  that  time  John  did  not 
agree  to  pay  her  anything  for  her  interest  in  the  firm,  and  no 
promise  will  be  implied,  as  it  was  worth  nothing.  All  that 
she  had  in  the  business  belonged  to  the  creditors. 

On  the  23d  of  November,  1864,  prior  to  which  time  the 
debt  of  Wheeler  and  Green  had  been  contracted,  John 
Kirtland  executed  the  S7500  mortgage  to  George  W.  Kirt- 
land as  trustee,  to  secure  to  Catharine  the  sum  which  she 
liad  put  in  the  firm,  and  to  the  minor,  Jared  T.  Kirtland,  the 
sum  of  $1500  of  his  funds,  which  had  also  been  used  in  the 
same  way.  At  the  last  mentioned  date,  John  and  his  son 
George  were  insolvent,  and  they  had  no  right  to  divert  from 
their  creditors  any  part  of  their  assets  and  api)ly  them  to  the 
payment  of  a  claim  for  which  neither  of  them  was  in  any- 
wise responsible.  This  mortgage,  so  far  as  it  secured  or 
attempted  to  secure  the  claim  of  Catharine,  was  purely  vol- 
untary, and  therefore  \<)id  as  against  creditors,  but  it  is  valid 
so  far  as  it  prefers  the  debt  to  Jared  T.  Kirtland.  That  was 
a  just  debt  for  money  of  the  minor  used  by  John  in  the  trans- 
actions of  the  firm,  and  nmst,  therefore,  maintain  its  standing 
according  to  the  date  of  the  execution  of  the  security.  This 
mortgage  is  given  to  George  W.  Kirtland,  trustee,  and  "his 
successors,"  instead  of  "  his  heirs,"  which  the  Kirtlands  allege 
is  a  mistake,  and  they  seek  to  have  it  reformed  by  substituting 
the  word  "  heirs  "  for  "  successors."  There  is  no  evidence  in 
the  cause  to  show  that  there  was  any  agreement  that  the  fee 
should  be  conveyed,  and  the  mortgage  as  it  stands,  without 
the  word  "  heirs,"  carries  only  the  life  estate.  It  is  unneces- 
sary, therefore,  to  discuss  how  far  mortgages  may  be  reformed 
or  equitable  liens  established,  as  against  creditors.  There  is 
no  parol  agreement  which  could  be  enforced  under  any  view 
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of  the  law.  Where  the  equities  are  equal,  the  maxim  is 
*' prior  est  in  tempore,  potior  est  in  jure." 

An  equitable  mortgage  for  a  precedent  debt  has  no  equity 
superior  to  that  of  a  valid  subsequent  judgment- at-law. 
Between  such  contestants,  the  first  perfected  legal  lien  should 
prevail.  The  rule  is  otherwise  with  regard  to  bona  fide  pui'- 
ohasers  or  equitable  mortgagees,  where  the  consideration  of 
the  mortgage  is  paid  at  the  time  it  is  given.  Equity,  in  the 
latter  case,  regards  the  equitable  mortgagee  as  a  bona  fide 
purchaser. 

The  entire  indebteduess  to  Wheeler  and  Green  accrued 
between  July,  1864,  and  the  following  10th  of  November. 
la  the  judgment  of  George  W.  Kirtland,  is  included  a  $5000 
note  given  to  him  by  Kirtland  &  Co.  while  Catharine  was  a 
member  of  that  firm.  On  the  6th  of  February,  1865,  a  few 
days  prior  to  the  confession  of  this  judgment,  John  Kirtland 
and  George  Kiitland,  being  then  insolvent,  took  up  this  note, 
and  gave  for  it,  together  with  their  own  indebtedness  to 
George  W.,  a  note  for  $16,695,  upon  which  judgment  M'as 
entered  February  13th,  1865.  John  Kirtland  and  George 
Kirtland,  being  insolvent,  had  no  right,  as  against  their 
creditoi's,  to  assume  the  debts  of  other  parties.  The  judg- 
ment of  George  W.  Kirtland,  so  far  as  it  includes  the 
debt  of  the  prior  firm,  should  be  postponed  to  the  judgment 
of  Wheeler  and  Green. 

It  is  alleged  that  no  execution  has  been  issued  uj)on  the 
judgment  of  Andrew  Henderson,  and  if  this  is  true,  it  loses 
its  priority  over  the  judgment  upon  which  execution  has 
been  issued,  and  levy  thereunder  made.  The  fact  will  be 
ascertained  in  the  court  below  by  reference  to  a  master. 

The  result  is,  that  the  following  order  of  priority  should 
be  decreed : 

1.  The  §4000  mortgage  to  George  W.  Kirtland. 

2.  The  mortgage  of  the  life  estate  to  George  W.  Kirtland, 
trustee,  so  far  as  it  secures  the  claim  of  Jared  T.  Kirtland. 

3.  The  judgment  of  George  W.  Kirtland,  except  so  far  as 
it  secures  the  payment  of  the  note  given  by  Catharine  Kirt- 


556       COURT  OF  ERRORS  AND  APPEALS. 


Durant  v.  Metropolitan  Bank.        King  ti,  Kuckman. 

laud  and  George  Kirtland,  under  the  name  of  Kirtland  & 
Co. ;  to  that  extent  it  must  be  postponed  to  Wheeler  and 
Green's  claim. 

4.  The  judgment  of  Wheeler  and  Green. 

The  amount,  if  anything,  due  to  Henderson,  and  his  place, 
must  be  settled  in  the  court  below,  upon  the  facts  being 
ascertained.  The  decree  appealed  from,  directs  that  Hender- 
son have  liberty  to  prove  his  judgment  and  assert  his  priority 
if  so  disposed. 

In  my  opinion,  therefore,  the  case  should  be  remitted,  and 
the  decree  of  the  Chancellor  modified  so  as  to  conform  to  the 
views  I  have  expressed. 

The  whole  court  concurred. 


Durant  and  others,  appellants,  and  The  Metropolitan 
Bank,  respondent. 

The  decree  appealed  from  in  this  case  was  unanimously 
affirmed,  with  costs,  for  the  reasons  given  by  the  Chancellor 
in  his  opinion  (7  C.  E.  Green  35),  which  was  adopted  as  the 
opinion  of  this  court  in  the  case. 
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King,  appellant,  and  Ruckman,  respondent.* 

RucKMAN,  appellant,  and  King,  respondent. 

1.  When  a  vendor  refuses  to  convey  real  estate  according  to  his  agree- 
ment, and  keeps  the  vendee  out  of  possession,  and  the  rents  and  profits 
are  less  than  the  interest  on  the  purchase  money,  the  vendor  will  not  be 
allowed  such  interest. 


*CiTED  in  Reddish  v.  MiUei^s  AdmW,  12  C.  E.  Gr.  519. 
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2.  Under,  sudi  circumstances:,  the  vendor  will  take  tlie  interim  rents 
and  profits,  and  tlie  vendee  will  not  be  required  to  pay  interest  on  the  pin- 
chase  money. 

3.  Where  it  is  a  part  of  the  contract  of  sale  tliat  the  purchaser  shall  have 
a  certain  time  for  the  payment  of  tlie  purcliase  money,  he  will  be  entitled 
to  the  same  credit  on  the  subsequent  execution  of  the  contract  by  the  court, 
the  postponement  of  such  execution  having  been  occasioned  by  the  miscon- 
duct of  the  vendor. 

4.  A  minnte  defect  in  a  decree  will  not  be  regarded  on  appeal,  unless  it 
appears  that  the  attention  of  the  Chancellor  was  called  to  such  subject 
matter. 


Cross-appeals  were  taken  from  the  final  decree  in  the 
Court  of  Chancery,  made  in  accordance  with  the  opinion  of 
the  Vice-Chan  eel  lor  upon  exceptions  to  the  master's  report, 
and  upon  certain  questions  adjusted  bv  said  decree,  agreeably 
to  his  recommendation.     The  opinion  is  reported  ante, p.  298. 

Mr.  W.  L.  Dayton  and  Mr.  C.  Parker,  for  King. 

Mr.  Vanatia  and  Mr.  Brmoning,  for  Ruckman. 

The  oi)inion  of  the  court  was  delivered  by 

The  Chief  Justice. 

This  is  not  the  first  occasion  that  this  controversy  has  called 
for  the  attention  of  this  court. 

The  bill  was  filed  for  the  specific  performance  of  a  written 
contract,  whereby  Elisha  Ruckman  agreed  to  sell  and  con- 
vey certain  lands  to  Benjamin  W.  King,  the  complainant. 
The  vendor  refusing  to  make  the  stipulated  conveyance,  the 
suit  in  chancery  was  begun.  The  judgment  in  the  first 
instance  was  unfavorable  to  the  complainant,  but  that  result 
being  disapproved  of  was  reversed  in  tiiis  court,  and  the 
defendant  was  accordingly,  directed,  among  other  things,  to 
make  a  conveyance  in  conformity  to  his  contract.  The  pro- 
ceedings having  been  remitted  to  the  Court  of  Chancery,  a 
reference  was  made  to  a  master  to  ascertain  certain  particu- 
lars.    On  the  coming  in  of  the  report  of  this  master,  his 

Vol.  IX.  2  n 
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fiiuling  was  excepted  to  bv  both  parties,  and  it  is  from  the 
tni:il  decree  of  the  Yice-Chaiicellor,  followiug  on  this  report 
and  the  exceptions  to  it,  tliat  the  present  appeals  have  been 
taken.  This  decision  stands  now  before  this  court  subject  to 
exceptions  as  well  on  the  part  of  the  complainants  as  on  the 
side  of  the  defendants. 

Of  the  questions  thus  arising,  by  far  the  most  important 
one,  considered  with  respect  to  these  litigants,  is  that  relating 
to  the  claim  made  by  Mr.  Ruckman,  the  defendant,  to  an 
allowance  of  interest  on  the  purchase  money.  The  articles  of 
agreement  bear  date  the  12th  day  of  May,  1868,  and  stipulate 
for  the  following  payments,  viz. :  $100  on  the  execution  of 
the  contract;  $19,900  in  cash  on  the  first  day  of  June 
then  next ;  $80,000  in  cash  on  the  fii-st  day  of  July 
then  next,  on  the  delivery  of  the  deed,  and  the  residue 
to  be  secured  by  a  bond  and  mortgage,  payable  in  five  equal 
annual  payments,  from  the  date  of  said  agreement,  with 
interest  at  six  per  cent,  per  annum,  payable  semi-annually. 
The  agreement  on  the  part  of  the  vendor  was,  that  on 
receiving  such  payment  and  such  securities,  he  would  execute 
and  deliver  to  the  vendee  a  deed  of  general  warranty,  convey- 
ing the  premises  in  fee,  free  from  encumbrances. 

The  number  of  acres  of  land  which,  by  the  decree  of  this 
court,  the  defendant  was  directed  to  convey,  has  been  ascer- 
tained to  amount  to  one  thousand  three  hundred  and  fifty- 
three  acres  and  seventy-seven  hundredths,  so  that  the  total 
contract  price  is  $372,286.75.  The  contention  of  the  defend- 
ant is,  that  interest  on  this  sum  should  be  awarded  to  him  in 
the  same  manner  as  tiiough  he  had  complied  with  his  con- 
tract, and  had  executed  a  deed  and  put  the  complainant  in 
possession  of  the  property,  as  he  agreed,  on  the  1st  day  of 
July,  1868.  The  lands  during  this  interim  have  been  com- 
paratively unproductive,  the  master  reporting  that  the  rents 
and  profits  have  been  equalled  by  the  taxes. 

The  Vice-Chancellor  rejected  this  claim  of  the  defendant, 
and  I  think  such  rejection  is  clearly  justifiable,  on  grounds 
both  of  natural  and  legal  equity.     The  proposition  that  when 
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unproductive  lands  are  agreed  to  be  sold,  the  vendor,  breaking 
his  contract,  can  refuse  to  convey,  and  thus  keep  the  vendee 
from  the  use  or  improvement  of  the  property,  and  when  at 
last  compelled  to  perform  his  agreement  by  the  decree  of  a 
court,  may  throw  the  loss,  in  the  form  of  accumulated  interest, 
on  the  innocent  vendee,  appears  to  me  to  be  devoid  of  even  a 
color  of  justice.  Such  a  principle  would  cast  the  burthen  on 
the  innocent  instead  of  on  the  faulty  party.  Even  when  the 
intention  of  the  vendor  has  been  blameless,  and  when  he  has 
refused  to  comply  with  his  engagement  from  an  honest  belief 
of  his  right  so  to  do,  if  a  loss  ensues  in  consequence  of  such 
refusal,  such  loss  should  be  borne  by  him.  The  common  rule 
of  the  law  Ls,  that  where  one  of  two  innocent  parties  is  to 
bear  a  loss,  he  must  bear  it  through  whose  act  such  loss  has 
occurred.  That  a  vendee,  kept  out  of  the  jiossession  of  un- 
productive lands,  must  always  be  placed  at  great  disadvantage, 
is  undeniable.  And  yet  much  of  the  argument  in  the  present 
case  proceeded  on  the  idea,  that  because  these  premises  have, 
since  the  sale,  advanced  iu  value,  the  complainant  has  suffered 
no  injury  by  being  kept  out  of  possession.  But  this  is  alto- 
gether false  reasoning.  The  change  in  value  has  nothing  to 
do  with  the  point.  If  the  vendee  had  been  put  in  possession 
the  same  change  would  have  occurred.  The  injury  to  him  is, 
tiiat  he  has,  by  an  illegal  act,  been  deprived  of  the  enjoyment 
of  the  property  for  over  five  years,  and  if  he  should  pay  the 
interest  claimed,  he  will  pay  precisely  the  same  that  he  would 
have  paid  if  he  had  been  in  possession  during  this  long 
period.  I  do  not  see  how  any  one  can  deny  that  this  depri- 
vation of  enjoyment  and  of  title  is  a  matter  of  concern  to  a 
vendee.  Who  can  say  that  in  the  present  case  the  interest  of 
this  vendee  would  not  have  been  greatly  promoted  by  having 
had  the  opportunity  to  sell  or  improve  these  lands?  But 
it  seems  futile  to  spend  time  in  any  argument  to  show  that  a 
present  title  and  a  present  possession  of  real  property,  in 
contrast  to  a  precarious  expectation  of  a  future  title  and  pos- 
session, are  valuable  interests,  tiie  withholding  of  which  is 
necessarily  attended  with  great  risk  of  disaster  and  detriment. 
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The  complainant,  by  tlie  niiscontluct  of  the  defendant,  has 
suffered  this  wrong  for  over  iive  years,  and  it  is  now  insisted 
that  the  loss  resulting  must  be  borne  exclusively  by  the 
complainant,  and  that  the  defendant  should  be  placed,  by  a 
court  of  equity,  in  the  precise  situation  that  he  would  have 
been  in  if  he  had  performed  his  contract  to  the  letter.  As  I 
have  said,  I  see  no  justice  in  such  a  demand,  and  if  the 
question  was  now  to  be  settled  on  principle-^  of  common  sense 
and  right,  I  should,  on  that  ground,  be  prepared  to  reject  it. 
But  such  is  not  the  case,  for,  in  my  estimation,  the  rule  appli- 
cable to  the  case  is  not,  and  never  has  been,  in  any  doubt 
whatever.  The  equity  of  the  situation  has  been  so  clear  that 
the  course  of  practice  seems  to  have  assumed  from  the  first  a 
settled  form,  and  it  has  been  continued  to  the  present  day, 
without,  so  far  as  I  liave  learned,  any  voice  of  dissent  or  even 
of  criticism  being  heard. 

This  general  theme,  as  to  when  a  vendee  will  be  required 
to  pay  interest  on  the  purchase  money,  is  discussed  at  large 
in  the  text  books,  and  the  rules  which  are  applicable  in 
general  or  in  particular  conjunctures,  are  there  defined  and 
elucidated.  Among  the  principles  there  stated  will  be  found 
the  one  at  present  applicable,  and  with  which  alone  I  shall 
attempt  to  deal. 

The  rule  which  I  deem  apt  in  this  instance  is  thus  expressed 
by  Lord  St.  Leonards,  viz. :  "  Where  interest  is  more  in 
amount  than  rents  and  profits,  and  it  is  clearly  made  out  that 
the  delay  was  occasioned  by  the  vendor,  to  give  effect  to  the 
general  rule  would  be  to  enable  the  vendor  to  profit  by  his 
own  wrong ;  and  the  court,  therefore,  gives  the  vendor  no 
interest,  but  leaves  him  in  the  possession  of  the  interim  rents 
and  profits."     2  Sug.  V.  &  P.,  (8th  Amer.  ed.)  p.  322,  §  24. 

The  Vice-Chancellor  has  applied  this  rule  to  the  present 
case,  and  the  questions  are,  as  to  the  existence  of  the  rule,  and 
the  propriety  of  its  application. 

As  to  the  first  question,  with  regard  to  the  existence  of  the 
rule,  as  I  have  already  said,  I  do  not  know  that  its  preva- 
lence, whenever  applicable,  has,  on  any  occasion,  either  in  a 
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dictum  or  judgment,  been  challenged  or  gainsayed.  That 
the  vendee,  if  kept  out  of  possession  by  the  vendor,  would 
not  be  charged  with  interest,  was  referred  to  as  a  settled  rule 
by  Lord  Hardwicke,  in  the  case  of  Blount  v.  Blount,  3  Atk. 
636,  and  from  that  time  to  the  present,  this  rule  can  be 
traced  in  constant  use  through  a  long  line  of  decisions.  The 
briefs  of  counsel  in  the  present  case  point  to  many  of  these 
adjudications,  which  are  so  clearly  to  the  purpose,  that  I  think 
it  is  necessary  for  me  only  to  make  this  general  reference  to 
them. 

I  consider,  then,  the  rule  to  be  indisputable ;  why,  then,  is 
it  not  applicable  to  this  case  ? 

This  rule,  as  I  conceive  this  subject,  is  put  in  force  in 
every  case  in  which  tiiese  three  qualities  enter:  first,  the  rents 
and  profits  must  fall  below  the  interest;  second,  the  delay 
must  be  the  fault  of  the  vendor;  and,  third,  the  vendee  must 
be  out  of  possession.  I  do  not  find,  tliat  in  any  case  in 
which  these  three  elements  exist,  interest  has  been  exacted. 
That  these  elements  are  present  in  the  case  now  before  us  is, 
of  course,  beyond  denial. 

But  in  ease  of  the  pressure  of  this  settled  practice,  it 
has  been  intimated,  in  the  course  of  the  present  discussion, 
that  in  order  to  put  the  rule  in  force,  it  was  necessary  that 
the  vendor  should  not  only  be  in  fault,  but  that  such  fault 
should  be  willful.  I  think  there  is  not  the  least  foundation 
for  such  a  contention.  Indeed,  the  rule  has  been,  almost 
universally,  applied  in  those  instances  when  there  was  no 
suggestion  of  anything  intentionally  wrong  in  the  conduct 
of  the  seller  of  the  property.  It  has  received  its  most 
frequent  exemplifications  in  oases  in  which  the  delay  in 
completing  the  contract  has  arisen  from  the  discovery  of 
latent  defects  in  the  title.  On  sucli  occasions,  the  vendor 
was  no  further  in  fault  than  every  one  is  in  fault  who  under- 
takes to  do  what  he  afterwards  discovers  he  is  not  prejjared 
to  do.  In  such  Ciises,  a  vendor  is  blamable  simply  for 
having  perhaps  omitted  to  liave  his  title  looked  into  with 
sufficient    care.      These    illustrations    make    it   demonstrably 
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clear,  that  the  point  as  to  the  degree  of  the  culpability  of  the 
vendor  has  not,  in  the  least,  affected  the  course  of  equity  in 
the   particular   in   question.      The   only    inquiry  has   been, 
whether  the  vendor  has  failed  to  fulfill  his  contract.   Whether 
such  nonfeasance  was  the  result  of  an  act  of  volition,  or  of 
his  inability,  has  not  been  deemed  of  any  consequence.     In 
the  case  of  Jones  v.  Mudd,  4  Russ.  118,  which  is  one  of  the 
examples  of  the  rule  referred  to  by  Mr.  Sugden,  there  was 
an  entire  absence  of  any  willful  refusal  on  the  part  of  the 
vendor  to  carry  his  agreement  into  effect,  and  yet   interest 
was  denied  to  him  during  the  time  that  he  had  been  unable 
to  perfect  his  title.     I  regard  that  case  as  not  distinguishable 
from  the  present  one.     The  agreement  was,  that  Jones  would 
deliver  a  satisfactory  abstract  of  title,  and  that  he  should 
afterwards,   at   a   fixed   time,    upon    receiving   part  of   the 
purchase  money  and   security  for   the   residue,  convey   the 
property,  the  vendee  agreeing  to  pay,  upon  receiving  such 
conveyance,  such  part  of  the  price,  and  to  secure  the  residue 
by   a   mortgage   drawing   interest   at   a   certain   rate.      The 
abstract  of  the  title  proved  unsatisfactory,  and  it  took  a  con- 
siderable time  to  have  it  perfected.     Here  there  was  a  case 
of  fault  in  the  vendor  but  a  fault  of  the  slightest  kind,  and 
it  was  not  even  hinted  that  the  delay  was  willful  on  his  part. 
The  vendor  claimed  interest  on  the  purchase  money,  and  it  was 
denied  to  him.     If,  in  the  present   instance,  the  defendant, 
instead  of  being  in  willful  default,  had  been  willing  to  per- 
form his  contract,  but  had  been  unable  to  do  so  on  account 
of   the  state  of   his  title,   this  case   and  the  reported   case 
would  have  been  parallel.     As  long  as  the  case  of  Jones  v. 
Mudd  shall  be  suffered  to  stand  a.s  a  legal  precedent,  I  cannot 
think  that  it  can  rationally  be  denied,  that  when  the  default 
is  on  the  side  of  the  vendor,  no  matter  how  involuntary  such 
default  may  be,  he  can  have  no  just  claim  to  an  allowance  of 
interest. 

And  indeed,  so  completely  was  it  the  established  course  to 
refuse  interest  to  a  vendor  who  failed  to  convey,  from  what- 
ever cause,  that  when  the  parties  desired  a  different  result  it 
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was  found  to  be  necessaiy  to  introduce  in  tlieir  articles  of  sale 
a  special  agreement  "with  that  aspect.  These  clauses  are  of 
frequent  occurrence  in  the  report?,  and  have  been  construed 
in  several  of  the  decisions,  and  were  to  the  effect  that  interest 
should  be  paid  from  a  fixed  time,  whetlier  or  not  the  title  was 
delayed  from  being  passed  on  any  ground  whatever.  This  is 
a  prominent  feature  in  the  cases  of  Esdcdle  v.  Stephenson,  1 
Sim.  &  Stu.  123;  De  Visnie  v.  Be  Visme,  1  Mucn.  &  G. 
336  ;  Sherwin  v.  Shakspeare,  17  Beav.  267.  Now  the  pur- 
pose of  these  stipulations  is  obvious :  it  was  to  make  the 
vendee  pay  interest  for  which  he  would  not  have  been  liable, 
that  is  in  a  case  of  an  involuntary  delay  of  the  vendor  in 
making  title.  And  this  has  been  the  adjudged  construction 
of  them.  For  example,  Avhere  the  term  of  the  contract  was 
"  that  if  from  any  cause  whatever  the  completion  is  delayed, 
the  purchaser  must  pay  interest,"  it  was  held  that  if  the 
delay  arose  from  the  voluntary  act  of  the  vendor,  the  obliga- 
tion to  pay  interest  did  not  attach.  It  was  considered  that 
the  clause  applied  only  when  the  delay  proceeded  from  a 
circumstance  outside  of  the  volition  of  the  seller.  Such  was 
the  view  taken  in  Williams  v.  Glenton,  34  Beav.  531,  the 
master  of  the  rolls  saying,  in  connection  with  one  of  these 
special  clauses,  "  The  exception  is  this,  that  when  the  delay  is 
occasioned  by  the  misconduct  of  the  vendor  it  is  inequitable 
that  he  should  profit  by  his  own  wrong,  and  consequently, 
in  such  cases,  the  terms  of  the  contract  must  be  varied,  or  if 
not  varied,  it  must  be  understood  to  imply  that  the  words 
used  include  every  case  except  the  misconduct  of  the  vendor." 
To  the  same  effect  are  the  other  cases  already  cited.  And 
the  introduction  into  contracts  of  sale  of  these  special  clauses 
affords  a  striking  proof  of  how  entirely  the  general  rule  of 
equity  was  established  ;  it  required  a  particular  agreement  to 
entitle  the  vendor  to  interest  when  involuntarily  in  de- 
fault. And  it  was  exclusively  in  connection  with  these 
special  stipulations  for  interest,  that  the  question  whether 
the  default  of  the  vendor  was  willful  or  was  involun- 
tary, arose  and  was  discussed.  Under  contracts  providing 
for   the   payments    of    interest    whether    or    not,    from   any 
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cause  whatever,  a  delay  occurred  in  passing  the  title,  it 
manifestly  was  a  point  for  consideration,  whether  such  pro- 
vision was  intended  to  apply  to  delays  willfully  or  fraudu- 
lently occasioned  by  the  vendor.  As  w-e  have  seen,  the 
judicial  result  was  that  even  these  special  agreements,  not-, 
withstanding  their  broad  language,  did  not  extend  to  a  result 
brought  about  by  a  willful  breach  of  contract  on  the  part  of 
the  vendor.  It  therefore  follows,  that  if  we  were  to  import 
into  the  present  case  a  precise  stipulation  on  the  part  of  the 
complainant  to  pay  interest  on  the  purchase  money  notwith- 
standing any  delay  in  making  the  title,  still,  by  force  of  the 
limitation  put  upon  such  an  agreement  by  the  adjudged 
cases,  the  claim,  which  the  defendant  on  this  point  makes, 
would  have  to  be  disallowed.  But  there  is  no  such  special 
contract  in  the  case,  and  the  result  is  that  if  the  non-per- 
formance of  this  contract  had  been  involuntary  on  the  side 
of  the  defendant,  but  had  come  about  from  some  unfore- 
seen circumstance,  no  claim  of  interest  could  have  been  lis- 
tened to.  Tills  is  the  settled  rule  as  I  read  the  authorities. 
But  this  court  has  already  adjudged  that  this  defendant  will- 
fully refused  to  carry  out  his  contract.  How  is  it  possible 
then  to  contend  that  the  loss  coming  from  that  misconduct  is 
to  be  borne  by  the  complainant,  who  in  this  matter  has  done 
no  wrong  ?  It  is  scarcely  necessary  to  say  that  the  circum- 
stance that  the  purchase  of  the  land  has  proved  a  fortunate 
enterprise  or  the  reverse,  has  never,  in  the  decision  of  these 
questions,  entered  into  the  judicial  consideration. 

Being  satisfied  that  the  rule  in  question  is  entirely  estab- 
lished as  a  part  of  our  system  of  laws,  and  that  it  is  appli- 
cable in  this  present  instance,  my  conclusion  is  tliat  the 
result  readied  on  this  head  in  the  Court  of  Chancery  is  cor- 
rect. 

The  next  exception  made  by  the  defendant  to  the  decree 
appealed  from,  relates  to  its  provision  directing  a  portion  of 
the  price  to  be  secured  by  a  mortgage.     By  the  terms  of  the 
article  of  agreement,  the  residue  of  the  purchase  money,  after 
the  payment  of  the  first  three  instalments,  was  to  be  secured 
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by  a  mortgage  on  the  premises,  payable,  witli  interest,  in  five 
equal  annual  sums,  from  the  date  of  the  agreement,  which 
(late  was  the  12th  of  May,  1868.  The  Vice-Chancellor  has 
directed  that  on  the  execution  of  the  conveyance  for  these 
lands,  a  mortgage  should  be  executed  which  will  give  to  the 
purchaser  the  same  time  and  modes  of  payment,  after  he 
acquires  title,  which  he  would  have  had  after  such  event,  if 
the  transaction  had  been  closed  in  accordance  with  the  com- 
pact between  these  parties.  This  part  of  the  order  is  put  in 
dispute  by  the  defendant,  on  the  ground  that  this  works  an 
alteration  of  the  contract,  and  that  all  that  the  court  can 
rightfully  do,  on  a  bill  of  this  character,  is  to  order  the  agree- 
ment such  as  it  was  to  be  specifically  performed.  But  this 
objection,  certainly,  is  not  tenable.  The  contract,  on  this 
point,  cannot  now  be  carried  into  efiect.  The  stipulated  time 
for  the  giving  of  the  title  on  the  one  side,  and  the  mortgage 
on  the  other,  has  gone  by,  and  is  irretrievable.  From  the 
necessity  of  the  case,  there  must  be  something  substituted  in 
this  respect,  for  what  the  parties  agreed.  It  is  impracticable 
to  execute  the  contract  in  this  particular,  except  upon  the 
doctrine  of  cy  pres.  The  decree,  in  this  feature  of  it,  goes 
upon  the  theory  that  the  stipulation  for  time  for  the  payment 
of  the  residuum  of  the  price,  after  the  acquisition  of  the  title 
by  the  purchaser,  was  a  substantial  part  of  the  agreement, 
and  it  seems  to  me  that  this  is  well  founded  in  the  merits  of 
the  case.  After  the  vendee  gets  title  and  the  possession,  he  is 
then  in  a  position  to  turn  the  land  to  account  in  the  way  of 
raising  money.  He  can,  either  in  whole  or  in  j)art,  sell  or 
mortgage  it.  The  complainant  in  this  case  was,  by  force  of 
his  agreement,  entitled  to  this  advantage,  and  I  therefore 
entirely  assent  to  the  view  of  the  Vice-Chancellor,  that  he 
ought  not  to  be  deprived  of  it  by  the  misconduct  of  the  other 
party. 

This  disposes  of  the  grounds  of  appeal  which  were  urged 
in  behalf  of  the  defendant. 

With  respect  to  the  exceptions  taken  to  the  decree  on  the 
other  side,  I  do  not  think  any  one  of  them  is  well  taken.  I 
shall  dispose  of  them  in  a  few  words. 
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The  complainant  has  been  directed  to  allow  the  expenses 
of  making  the  roads  and  fences.  These  improvements  of 
the  property  cannot  be  looked  upon  as  voluntary  ;  the  roads 
■were  made  by  the  public  authority,  and  the  fences  are  inci- 
dents of  them.  They  enter  into  the  value  of  the  corpus  of 
property  which  will  go  to  the  complainant,  and  under  the 
circumstances  it  is  just  that  he  should  pay  for  them. 

With  respect  to  the  lands  not  conveyed.  I  think  these 
lands  are  embraced  in  the  contract.  Parol  contracts  are  not 
void ;  they  are  merely,  by  force  of  the  statute  of  frauds,  un- 
enforceable by  suit ;  but  they  can  exist,  and  it  is  admitted 
both  in  the  bill  and  in  the  answer,  that  they  are  embraced  in 
this  agreement.  But  it  seems  to  me,  that  an  equitable  com- 
pensation has  been  made  to  the  complainant  for  these  lands. 
He  has  been  exempted  from  the  payment  of  $275  per  acre 
for  them,  which  was  more  than  their  average  value  when 
they  should  have  been  conveyed  to  him.  Without  attempting 
to  lay  down  any.  general  rule  upon  the  subject,  I  will  say 
that  I  am  not  satisfied  that  this  does  not  fully  satisfy  the 
equities  of  this  case.  The  last  objection  related  to  charging 
the  annual  taxes  for  the  land  against  the  complainant.  These 
taxes  are  so  large  that  they  absorb  the  whole  of  the  annual 
profits  of  the  property,  so  that  it  seems  to  me  that  they 
.ought  not,  as  between  these  parties,  to  be  regarded  as  a 
render  paid  to  the  public  for^  the  mere  enjoyment  of  the 
possession.  They  have  been  obviously  imposed  in  view  of 
the  value  of  the  fee  in  the  land,  rather  than  with  any  refer- 
ence to  the  mere  usufruct.  They  have,  therefore,  been  prop- 
erly charged  to  the  complainant.  If  the  sum  estimated  on 
this  score  comprises,  in  part,  taxes  for  lands  not  embraced  in 
this  controversy,  that  matter,  it  seems  to  me,  should  be  cor- 
rected on  an  application  to  the  court  below.  From  the  case 
as  it  is  now  developed  before  this  court,  it  would  seem  that 
this  point  has  been  started  in  a  specific  form,  for  the  first 
time,  on  this  appeal.  The  petition  of  appeal  objects  to  the 
entire  allowance  for  taxes  rather  than  to  any  particular  part 
of  it.     A  matter  which  is  thus  wrapped  up  in  the  proceed- 
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ings,  and  which  has  not  received  a  distinct  adjudication, 
should  not  be  made  a  subject  of  appeah  If  a  small  error 
creeps  into  a  master's  report,  and  such  error  is  not  pointed 
out  to  the  Chancellor,  and  a  general  decree  is  made,  it  does 
not  seem  to  me  that  such  decree  can  be  attacked  in  this  court 
by  reason  of  such  miuute  defect. 

In  my  opinion,  the  decree  in  this  case  should  be  affirmed, 
each  party  paying  his  own  costs  in  this  court. 

The  whole  court  concurred. 


Leddell,  appellant,  and  Denton  and  wife,  respondents. 

The  decree  appealed  from  in  this  cause  was  unanimously 
affirmed,  with  costs,  for  the  reasons  given  by  the  Chancellor 
in  his  opinion,  (8  C.  E.  Green  65,)  which  was  adopted  as  the 
opinion  of  this  court  in  the  case. 
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Thomas  and   others,   appellants,  and  The  West  Jersey 
Eailroad  Company,  respondents.* 

1.  Two  arbitrators,  after  hearing  the  evidence  and  arguments,  being  un- 
able to  agree,  chose  an  umpire  to  act  as  third  arbitrator,  and  the  three 
met  without  notifying  the  parties  of  the  appointment  of  the  third  arbitra- 
K>i;  or  of  the  time  and  phice  of  their  meeting,  giving  no  opportunity  to  the 
parties  to  be  heard— Held,  that  their  action,  though  believed  by  them- 
selves to  be  lawful  and  proper,  was  misconduct  in  the  sense  of  the  law,  and 
-atal  to  the  validity  of  the  award. 

2.  When  a  new  arbitrator  is  chosen  by  the  original  arbitrators,  either 
party  has  the  right  to  adduce  additional  testimony  and  additional  argu- 
ments if  he  wishes  to  do  so.  He  is  entitled  to  such  notice  of  the  time  and 
place  of  meeting  as  will  enable  him  to  prefer  his  request  to  be  heard. 

*CiTED  in  Wheaton  v.  Q-ane,  12  C.  E.  Gr.  369. 
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3.  Such  notice  of  appointmeat,  and  of  time  and  place  of  hearing,  maybe 
waived  by  the  agreement  or  conduct  of  the  parties.  But  such  waiver  must 
be  clearly  proved.     The  burden  of  proof  is  on  the  party  asserting  it. 

4.  Every  reasonable  presumption  will  always  be  entertained  in  favor  of 
the  validity  of  the  award,  as  in  case  of  a  judgment,  and  the  party  seeking 
to  impeach  it  will,  therefore,  have  upon  himself  the  burden  of  proof  to 
destroy  the  presumption.  But  this  presumption  is  destroyed  by  an  ad- 
mitted absence  of  notice,  and  such  absence  can  be  cured  only  by  new 
matter  affirmatively  shown.  The  burden,  in  the  latter  case,  is  shifted 
from  the  party  impeaching  to  the  party  supporting  the  award. 

5.  Where  notice  of  the  appointment  and  of  the  time  and  place  of  meet- 
ing is  given,  and  a  party  remains  inactive  and  silent,  a  waiver  may  bf 
inferred. 

6.  The  award  in  this  case  not  necessarily  excessive. 


This  appeal  was  from  a  decree  of  the  late  Chancellor, 
setting  aside  an  award.  The  opinion  is  reported  in  8  C.  E. 
Green  431. 

Mr.  P.  L.  Voorhees  and  Mr.  Theodore  Ouyler,  for  appellants. 

Mr.  Browning  and  Mr.  Williamson,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

DODD,  J. 

By  an  agreement  of  October  8th,  1863,  the  Millville  and 
Glassboro  railroad  was  leased  for  twenty  years  to  G.  W. 
Thomas,  A.  S.  Porter  and  N.  F.  Chew.  The  right  was 
reserved  to  the  lessors  to  terminate  the  contract  and  retake 
possession,  by  giving  three  months  notice,  at  any  time,  of 
their  purpose  to  do  so;  and  provision  was  made  in  that 
case,  for  determining  by  arbitration,  the  value  to  the  lessees 
of  the  contract  of  lease,  and  the  damages  incurred  by  and 
justly  and  equitably  due  them,  from  its  being  thus  brought 
to  an  end. 

On  the  1st  of  April,  1868,  this  terminating  notice  was 
given.  On  the  21st  of  December,  1868,  an  agreement 
was  made  submitting  all  matters  in  difference  to  two 
arbitrators  selected  by  the  parties,  and  providing  that  if 
unable  to  agree  the  two  should  choose  an   umpire,  who,  as 
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third  arbitrator,  should  join  them  in  the  submission  ;  the 
three,  or  any  two,  to  make  an  award.  On  the  16th  of 
June,  1869,  after  full  presentation  of  the  evidence  and  argu- 
ments, the  two  were  unable  to  agree,  and  selected  a  third, 
apprising  him  by  letter  of  his  appointment,  and  stating  that 
all  matters  from  any  person  on  either  side,  in  any  way, 
should  be  excluded,  with  the  exception  of  his  two  associ- 
ate arbitrators.  On  the  24th  he  was  sworn,  and  the 
three  met  for  consultation  on  the  28th  and  29th.  At 
the  last  meeting  the  terms  of  the  award  were  agreed  on 
by  two  of  the  arbitrators,  the  remaining  one  dissenting,  and 
were  embodied  in  the  writing  now  in  controversy,  which 
"was  signed  by  the  two  on  the  30th,  being  the  day  before 
the  last  when  it  was  required  to  be  ready.  The  testi- 
mony delivered  before  the  two  was  written  out  by  a  stenog- 
rapher, and  the  case  was  submitted  upon  arguments  in 
writing.  Whether  all  tlie  testimony,  exhibits  and  arguments 
presented  to  the  two  were  afterwards  presented  to  the  three 
acting  together,  or  to  the  third  arbitrator  alone,  is  a  point  of 
dispute,  but  there  is  no  dispute  that  the  three  intended  to 
prjoceed,  and  did  proceed,  to  the  making  of  the  award  without 
notice  to  the  parties.  They  intended  to  exclude  further  hear- 
ing and  proofs,  and  manifestly  regarded  such  exclusion  as  in 
accordance  with  projariety  and  law.  Against  the  claim  of 
the  lessees  for  the  termination  of  the  lease,  the  company 
claimed  damages  for  want  of  the  stipulated  care  of  their  road. 
The  award  is  in  favor  of  the  former,  and  gives  them  a  bal- 
ance of  $159,437.07.  The  company  seek  to  set  it  aside  on 
the  principal  grounds,  first,  that  the  amount  is  so  excessive 
as  to  create  a  violent  presumption  of  fraud,  misconduct  or 
mistake;  and  second,  that  it  was  the  duty  of  the  arbitrators, 
apon  the  disagreement  of  the  two,  and  selection  of  the  third, 
to  give  notice  of  the  fact,  and  of  a  time  and  place  appointed 
for  a  rehearing,  and  to  have  had  a  rehearing,  unless  such 
notice  and  rehearing  were  waived  by  the  parties. 

In  respect  to  the  first  ground,  the  rule  expressed  in  the 
Ohancellor'a  opinion  is,  that  an  award  cannot  be  reviewed, 
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corrected  or  set  aside,  either  at  law  or  in  equity,  because  it  is 
erroneous,  or  because  it  is  plainly  excessive,  unless  the  excess 
is  clearly  demonstrated,  and  is  so  excessive  that  it  is  not  pos- 
sible to  account  for  it,  except  by  the  corruption  or  dishonesty  of 
the  arbitrators.  It  will  not  be  set  aside  as  a  verdict  at  law 
or  a  master's  report  will  be,  because  clearly  erroneous,  and 
against  the  weight  of  the  evidence.     8  C.  E.  Green  433. 

Applying  either  measure  or  criterion  of  excess  to  this 
award,  there  is  nothing  shown  in  the  case,  so  far  as  I  am  able 
to  discover,  that  would  made  it  the  duty  of  the  court  to  set 
it  aside.  For  the  complainants,  it  was  insisted  that  the  lessees 
were  entitled  to  no  allowance  whatever ;  that  their  unexpired 
term  was.  absolutely  worthless.  The  defendants,  on  the  other 
hand,  insisted,  and  not  without  plansible  reasons,  that  the 
sum  awai'ded  was  too  small.  The  problem  submitted  to  the 
arbitrators  was  capable  of  none  but  an  approximate  solution. 
It  was  foreseen  by  the  parties  to  be  one  specially  fit  for  the 
tribunal  they  provided  for.  The  elements  it  involved  were 
contingent,  and  in  view  of  their  nature  and  number,  it  is 
plain  that  conclusions  reached  by  one  set  of  impartial  and 
capable  men  might  well  differ  much  from  those  reached  by 
another.  Without  asserting  that  the  amount  here  might  not 
fairly  have  been  greater  or  less,  I  see  no  evidence  to  impeach 
the  good  motives  or  judgment  of  those  by  whom  it  was 
adopted.  It  is  said  by  the  complainants  to  appear  from 
mathematical  principles,  on  the  evidence  produced  by  the 
defendants  themselves,  that  the  sum  awarded  is  excessive. 
But  this  is  far  from  being  clear.  The  average  net  profits 
for  the  expired  part  of  the  term — four  years  and  eight 
months— were  $26,000  per  year,  and  about  $29,000  for 
the  last  year,  of  which  part  had  expired.  These  yearly 
profits  might  steadily  advance.  The  increase  actually 
experienced  up  to  the  point  of  termination  might  continue 
to  go  on.  Of  this,  the  arbitrators,  under  all  the  facts  and 
conditions  of  the  case,  were  to  judge.  But  assuming  that 
no  steady  increase  would  occur,  and  that  the  average  or  uni- 
form profits  would  not  exceed,  say,  $30,000  per  annum  for 
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the  unexpired  term  of  fifteen  years  and  four  months,  tlie 
amount  of  the  award  cannot  be  shown,  on  these  assumptions, 
to  be  necessarily  too  great.  The  calculations  are  simple. 
Deducting  the  one-third  required  to  be  paid  to  R.  D.  Wood, 
and  the  further  sum  of  $3000  yearly  for  their  own  compen- 
sation or  wages,  and  a  clear  yearly  income  remains  of  $17,000. 
If  the  rate  of  iuterei?t  on  safe  investments  to  be  made  through 
the  whole  of  the  term  could  be  properly  put  at  six  per  cent, 
yearly,  and  prudent  men,  having  regard  to  the  uncertainties 
of  the  future,  would  not  be  likely  to  put  the  rate  higher, 
the  present  value  of  these  net  future  profits,  or,  in  other 
words,  the  immediate  sum  to  be  allowed  by  the  arbitrators  in 
exchange  for  such  profits,  would  be  $167,280,  an  amount 
larger  than  the  award  by  $7843.  But  the  lease,  it  is  said, 
was  to  terminate  on  the  death  of  either  one  of  the  lessees ; 
and  this  contingency,  it  is  suggested,  should  be  allowed  for 
in  estimating  its  value.  I  think  it  difficult  to  see  how  the 
lessors  are  entitled  to  set  up  this  life  risk  in  diminution  of 
damages.  Legitimate  calculations  on  life  risks  depend  exclus- 
ively on  wide  average  inductions.  How  many  out  of  a  large 
number  will  die  in  a  limited  time,  may  reasonably  be  pre- 
dicted. The  particular  lives  that  will  end,  are  not  permitted 
to  be  known.  Conjectural  estimates  by  the  arbitrators  on  this 
point  respecting  the  lessees,  could  hardly  be  required,  if  indeed 
allowable  within  their  discretion.  Not  to  allow  them,  would 
not  vitiate  their  conclusions. 

If,  however,  the  value  of  this  annuity,  certain  of  $17,000 
for  the  unexpired  term,  should  be  thought  to  require  deter- 
mination by  the  probabilities  of  death,  deducible  from  tables 
or  mortality,  the  inquiry  would  relate  in  that  case  to  the  sum 
requisite  to  purchase  an  annuity  for  the  above  amount  and 
unexpired  term,  on  the  joint  lives  of  the  three.  This  annu- 
ity the  lessors  might  be  asked  to  secure  from  responsible 
parties,  or  to  pay  the  lessees  its  equivalent  value.  The  ages 
of  the  latter  do  not  appear  in  the  case,  nor  the  customary 
principles  and  usages  on  which  annuities  of  this  description 
can  be  purchased.     Taking  the  ages,  for  illustration,  to  be 
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respectively,  forty,  and  resorting  to  these  principles  and 
usages,  it  is  reasonable  to  believe  that  such  annuity  would 
require  for  its  purchase  about  $145,000,  or  about  $15,000  less 
than  the  amount  fixed  by  the  arbitrators.  If  the  yearly  yield 
of  the  road  should  be  taken  as  likely  to  be  greater  than  the 
sum  limited  above,  this  difference  would  quickly  disappear. 
These  figures  are  obviously  by  way  of  illustration. 

It  is  unnecessary  to  refer  to  the  remaining  elements  to 
which  the  attention  of  the  arbitrators  must  be  presumed  to 
have  been  turned.  By  what  has  already  been  said  it  is  not 
meant  to  declare  the  amount  of  the  award  to  be  correct,  but 
to  indicate  why,  in  view  of  the  debatable  materials  to  be 
dealt  with,  and  the  peculiar  and  discretionary  powers  of  the 
tribunal  to  which  they  were  submitted,  the  result  arrived  at 
is  not  perceived  to  be  necessarily  such  as  to  call  for  dis- 
approval. 

The  second  ground  on  which  the  award  is  resisted,  is  the 
course  pursued  by  the  arbitrators  in  withholding  notice  of 
the  appointment  of  the  third,  and  going  on  without  further 
hearing  or  proofs.  Their  action  in  this  respect  was  held  by 
the  Chancellor  to  be  in  no  wise  derogatory  to  the  character 
or  integrity  of  either  of  the  arbitrators,  but  nevertheless  to 
be  misconduct  in  the  sense  of  the  law  and  fatal  to  the  valid- 
ity of  the  award.  The  doctrine  laid  down  in  the  two  opin- 
ions delivered  at  different  stages  of  this  suit,  and  reported  in 
6  C.  E.  Green  205,  and  8  C.  E.  Green  431,  is  substantially 
this,  that  when  the  new  arbitrator  was  chosen  the  complain- 
ants had  the  right  to  adduce  additional  testimony  and  addi- 
tional arguments,  and  that  unless  the  right  was  clearly 
waived  by  their  agreement  or  conduct,  notice  of  the  appoint- 
ment of  a  third  arbitrator,  and  opportunity  to  be  heard, 
were  essential  preliminaries  to  a  valid  award.  This  doctrine 
is  founded  in  natural  justice,  and  is  not  denied  to  be  law. 
It  is  sanctioned  by  the  authorities  referred  to  in  the  opinion 
in  6  C.  E.  Green  205,  and  is  not  impaired  by  the  seeming 
exception  there  cited,  of  Hall  v.  Lawrence,  4  T.  R.  589.  It 
is  so  expressed   in    the  text   books.     Russell  on  Arb.  231 ; 
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Morse  on  Arh.  247.  "  It  cannot  be  doubted,"  says  tlie  latter 
writer,  "  that  if  a  party  requests  the  umpire  to  hear  liim  and 
examine  his  witnesses,  he  is  entitled  to  have  his  request 
granted.  Whence  it  follows,  that  he  is  entitled  to  such  notice 
of  the  time  and  place  when  and  where  the  umpire  will  act, 
as  will  enable  him  to  prefer  this  request  if  he  wishes  to." 

In  Graham  v.  Graham,  9  Barr  255,  it  is  said  by  Gibson, 
C.  J.,  "  that  arbitrators  are  not  fundi  officio  by  the  appoint- 
ment of  an  umpire  ;  for  they  may  still  go  on  and  award  ;  but 
though  it  was  their  province  to  give  notice  to  tiie  parties  of 
their  own  meetings  in  the  first  instance,  and  of  the  appoint- 
ment of  the  umpire  in  the  second,  it  became  his  province  to 
appoint  the  time  and  place  of  his  sitting,  and  to  warn  the 
persons  concerned." 

Whether,  therefore,  the  umpire  be  distinguished  from  a 
third  arbitrator,  or  be,  as  in  this  case,  the  same,  notice  of  his 
appointment  and  of  his  sitting  are  legally  requisite.  Such 
notice  may  be  waived.  But  the  waiver  must  be  shown  by 
the  party  asserting  it.  Every  reasonable  presumption  will 
always  be  entertained  in  favor  of  the  validity  of  the  award, 
as  in  case  of  a  judgment,  and  the  party  seeking  to  impeach 
it  will,  therefore,  have  upon  himself  the  burden  of  proof  to 
destroy  the  presumption.  In  the  present  case,  the  presump- 
tion is  destroyed  by  the  admitted  absence  of  notice,  which 
absence  is  fatal,  unless  cured  by  new  matter  affirmatively 
shown.  The  burden  is  obviously  shifted  from  the  party  im- 
peaching to  the  party  supporting  the  awarti,  and  the  control- 
ling question  here  is,  was  the  alleged  agreement  by  the  com- 
plainants to  dispense  with  such  notice  and  hearing,  in  fact, 
made  by, them,  as  it  was  supposed  and  understood  to  be  by 
the  defendants  ?  Does  the  evidence  clearly  establish  it  ?  This 
(j^uestion  was  decided  by  the  Chancellor  in  the  negative,  and 
to  the  correctness  of  that  decision  I  entirely  assent.  The 
gentlemen  whose  testimony  relates  to  this  agreement,  are  of 
distinguished  ability  and  character.  Their  testimony  cannot 
be  doubted  or  questioned  on  the  score  of  any  want  of  inten- 
tional  fidelity    to    truth.     It   is   unnecessary    to   review   or 
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discuss  it.  The  agreement  relied  on  was  not  in  writing,  but 
oral,  and  the  drift  or  effect  of  it,  not  its  language  or  terms, 
are  spoken  to.  In  the  words  of  the  Chancellor,  "my  con- 
clusion from  the  whole  evidence  is,  that  the  conversation 
was  such  that  the  counsel  for  the  defendants  understood  that 
it  amounted  to  such  agreement,  and  that  the  counsel  for  the 
complainants  did  not  so  understand  it,  nor  did  they  intend 
to  assent  to  such  agreement ;  and  that  there  was  no  such 
meeting  or  concurrence  of  minds  as  is  required  to  constitute 
an  agreement." 

Nor  can  a  waiver  be  maintained  by  the  failure  of  the  com- 
plainants to  demand  a  new  hearing.  If  notice  of  the  appoint- 
ment of  the  third  arbitrator,  and  of  the  time  and  place  of 
their  subsequent  meetings,  had  been  given,  and  the  complain- 
ants had  remained  silent  or  inactive,  the  case  would  be 
different.     A  waiver  might,  in  that  case,  be  inferred. 

Upon  tlie  ground  that  there  wa.s  legal  misconduct  in  this 
respect  on  the  part  of  the  arbitrators,  the  decree  of  the  Chan- 
cellor should  be  affirmed,  with  costs. 

For  affirmance — The  Chancellor,  Beasley,  C.  J., 
Bedle,  Clement,  Depue,  Dodd,  Green,  Lilly,  Scud- 
DER,  Van  Syckel,  Woodhull.     11. 

For  reversal — None. 


Stevens'  Executrix  and  others,  appellants,  and  Stevens* 
Executors  and  others,  respondents. 

1.  An  order  staying  proceedings  under  the  original  bill  until  a  cross- 
bill has  been  answered,  is  not  appealable. 

2.  The  fact  that  such  an  order  is  in  the  form  of  an  iiij unction,  and  that 
Buch  writ  is  prayed  for  in  the  cross-bill,  does  not  affect  the  rule. 
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This  was  a  motion  to  dismiss  an  appeal  from  an  order  stay- 
ing further  proceedings  in  the  original  suit  until  the  cross- 
bill should  be  answered,  and  until  further  order. 

Mr.  Gilchrist,  Attorney-General,  for  the  motion. 

Mr,  I.  W.  Scudder  and  Mr.  Vanatta,  contra. 

The  opinion  of  the  court  was  delivered  by 

The  Chief  Justice. 

The  present  is  a  motion  to  dismiss  this  appeal  on  the 
ground  that  the  order  made  in  the  Court  of  Chancery,  and 
which  is  now  before  us,  is  not  of  an  appealable  nature.  To 
a  proper  solution  of  this  question,  it  is  necessary  that  the 
course  of  proceedings  in  the  court  below  should  be  clearly 
apprehended. 

The  original  bill  and  the  supplemental  bill  sought  the 
proper  construction  and  legal  effect  of  certain  clauses  in  a  will. 
To  this  suit,  among  other  parties,  the  Governor  of  the  state, 
and  certain  commissioners  of  the  state,  and  the  Attorney- 
General,  were  defendants.  Answers  were  filed,  one  of 
which  was  by  the  Attorney-General,  representing  the  state. 
Issue  being  joined  on  these  pleadings,  evidence  was  taken  on 
the  part  of  the  complainants.  At  this  stage  of  the  cause,  the 
Attorney-General  filed  a  cross-bill,  or  information,  seeking 
discovery,  and  praying  for  certain  affirmative  relief.  Upon 
the  filing  of  this  pleading,  the  court  made  an  order  staying 
further  proceedings  in  the  original  suit  until  the  cross-bill 
should  be  answered,  and  until  further  order.  A  motion  was 
made  to  dissolve  this  order,  which  was  refused  ;  the  order 
staying  the  proceedings  being  somewhat  modified,  but  in  a 
particular  it  is  not  necessary  at  this  time  to  notice.  The 
complainants  allege  that  they  are  aggrieved  by  being  re- 
strained from  ])roceeding  in  their  original  suit,  and  they  have, 
in  consequence,  appealed  fi-oni  the  refusal  of  the  Chancellor 
to  free  them  from  such  restraint.     The  order  thus  involved, 
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the  Attorney-General  now  insists,  is  not  the  subject  of  au 
appeal. 

The  general  doctrine  upon  this  subject  has  been,  of  late^ 
several  times  before  this  court  for  consideration,  and  must  be 
considered,  in  its  usual  application,  as  settled.  It  has  been 
repeatedly  declared  that  the  eifect  of  our  statute  regulating 
this  matter,  is  to  give  a  wider  scope  to  the  jurisdiction  of  this 
court.  In  the  case  of  Morgan  v.  Rose,  7  C.  E.  Green  594,  it 
is  said  that  most  orders  appertaining  to  injunctions  are  appeala- 
ble ;  and  in  the  case  of  the  Camden  &  Amhoy  Railroad  Co.  v. 
Stewart,  6  C.  E.  Green  487,  the  observation  occurs,  "  that  it 
is  not  practicable  to  settle  any  test  which  will  be  applicable 
to  every  case,  so  as  to  separate  into  classes  those  orders  wliich 
are  appealable  and  those  which  are  not ;  that  there  are  many 
cases  which  are  obviously  appealable;  there  are  some  as  ob- 
viously not  appealable;  and  that  there  is  an  intermediate 
class,  which  cannot  be  reduced  to  any  fixed  rule."  Among 
the  class  thus  indicated  as  being  clearly  not  appealable,  are 
all  the  ordinary  orders  made  in  the  i)rogress  of  the  suit  for 
the  purpose  of  putting  the  case  fairly  at  issue,  obtaining  the 
requisite  evidence,  and  affording  the  parties  a  hearing.  No 
one  pretends  that  any  orders  of  this  kind  will  form  a  basis 
for  an  api)eal.  And  it  is  therefore  contended  on  this  occasion, 
by  the  counsel  of  the  appellants,  that  the  order  in  question  is 
of  an  entirely  different  character.     Is  this  so? 

I  think  some  confusion  has  been  occasioned  on  the  argu- 
ment on  this  motion,  from  the  circumstance  that  the  order 
staying  these  proceedings  is  in  the  form  of  an  injunction,  and 
because  the  cross- bill  cou tains  a  prayer  for  such  a  writ.  It 
seems  to  me  that,  with  respect  to  form,  such  a  procedure  is 
an  anomaly.  It  is  founded  on  the  idea  that  the  cross-bill  is 
a  distinct  proceeding  from  the  original  suit.  But  such  is  not 
the  case.  The  cross-bill  is  a  mere  dependency  of  the  original 
suit,  and  must  be  considered  as  a  part  of  it.  For  the  sake  of 
convenience,  and  even  from  necessity,  in  some  cases,  the  two 
proceedings  must  move  together,  and  the  court  must  have  con- 
trol over  such  movement.     As  the  bill  and  cross-bill  are  but 
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parts  of  one  whole,  both  parts  can  be  controlled  by  an  order 
in  the  cause,  as  in  ordinary  cases.  But  names  will  not  alter 
the  substance  of  things,  and  although  the  present  mandate 
of  the  Chancellor  has  been  treated  by  the  pleader,  and  is 
styled  and  is  in  form  an  injunction,  it  is,  in  reality  and 
effect,  a  mere  order.  The  only  question  is  as  to  the  character 
of  the  order.  Is  it  anything  more  than  one  of  those  methods 
which  are  indispensable  in  the  progress  of  suits  in  all  courts, 
and  which  therefore,  necessarily,  are  in  the  hands  of  every 
court  of  justice? 

The  effect  of  the  order  in  question  is  but  temporary.     The 
intention  seems  to  be  to  stay  the  proceedings  in  the'original 
suit  until  the  cross-bill  is  answered.     This,  I  understand,  is 
the  intent  of  this  interruption  of  the  course  of  the  suit.    Upon 
the  coming  in  of  the  answer,  the  bar  would  be  removed  as  a 
matter  of  course,  or,  if  continued,  such  coiitinuance  would 
then,  it  would  seem,  lay  a  ground  of  appeal.      Vaiiderveer's 
Adm'r  v.  Holcorab,  7    C.  E.   Green   559.      Construing   the 
order  in  question  in  this  sense,  it  imposes  no  unusual  restraint 
on  the  proceedings.     It  is  obvious  that  in  many  cases  sucli  a 
restraint  becomes  a  part  of  the  necessary  conduct  of  the  suit. 
It  would  often  be  quite  absurd  to  permit  the  examination  of 
witnesses  to  proceed   before  the  parties  are  at  issue  on  the 
cross-bill.     Nor  is  such  a  course  extraordinary,  but  may  be 
said  to  be  the  common  mode,  so  that  the  two  branches  of  the 
suit  may  proceed  jmri  passu.     Talmage  v.  Bdl,  9  Paige  410; 
Steward  v.  Roe,  2  P.  Wms.  435 ;  Long  v.  Burton,  2  Atk.  218. 
It  is  said  that  in  this  case  the  delay  is  very  injurious  to  the 
complainants.     The  same  effect  might  follow  from  an  enlarge- 
ment of  the  time  of  taking  testimony,  or  the  postponement  of 
the  hearing.     The  operation  of  an  order  upon    the  parties 
cannot  be  the  sole  test  of  the  right  of  appeal.     The  court 
having   the    original  jurisdiction    must   exercise    its   discre- 
tion so  as  to  guard   the  parties  from  avoidable  hardships  in 
the  application  of  the  ordinary  rules  of  practice.     Regarding 
the  cross-bill  as  connected  in   the  way  of  procedure  with  the 
original    bill,  I   have  ftiiled  to  find   any  essential  difference 


578       COURT  OF  ERRORS  AND  APPEALS. 

Stevens'  Executrix:  v.  Stevens'  Executors. 

between  the  order  appealed  from  and  the  common  orders 
made  in  the  progress  of  every  suit  in  equity.  It  does  not 
appear  to  me  to  be  variant  in  its  nature  from  an  order  to  stay 
the  proceedings  until  an  answer  shall  be  amended.  Tin 
mode  and  grounds  of  proceeding  to  obtain  a  stay,  will  bf 
found  stated  in  the  case  of  White  v.  Buloid,  2  Paige  164. 
It  is  there  said  that  the  English  practice,  at  the  present  day 
appears  to  be  to  grant  an  order,  of  course,  to  stay  publication, 
until  a  fortnight  after  the  answer  to  the  cross-bill  has  come 
in ;  that  is,  where  the  cross-bill  has  been  filed  before  the  issue 
has  been  joined  in  the  original  cause.  But  where  the  cross- 
bill is  not  filed  until  the  original  cause  has  been  proceeded  in, 
the  motion  to  enlarge  publication  must  be  special,  and  upon 
notice  to  the  adverse  party,  that  the  court  may  judge  of  it  on 
the  circumstances.  The  statute  regulating  the  Court  of  Chan- 
cery prescribes  that  the  original  bill  must  be  answered  before 
the  complainant  shall  be  compelled  to  answer  the  cross-bill ; 
and  in  Williams  v.  Carle,  2  Stockt.  545,  it  is  said  that  in  all 
other  respects,  the  proceedings  are  governed  by  the  English 
practice.  It  thus  appears  that  these  orders  to  stay,  on  the 
filing  of  cross- bills,  are  in  the  ordinary  routine.  The  prin- 
ciple, therefore,  tliat  would  declare  them  to  be  appealable, 
would  embrace  all  the  incidental  orders  that  are  in  constant 
use  in  suits  in  equity.  Such  orders  are  clearly  not  the  subjects 
of  appeal. 

I  shall  vote  to  dismiss  the  appeal,  with  costs,  in  the  present 
case. 

The  whole  court  concurred. 
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CoRWiNE,  appellant,  and  Corwine,  respondent.* 

1.  A  testator,  liaving  first  directed  his  debts  to  be  paid,  gave  a  money 
legacy  to  each  of  his  two  daughters,  and  a  specific  legacy  of  household 
goods  to  his  said  daughters  and  his  son  C,  equally.  His  will  then  proceeded 
as  follows:  "I  give  and  bequeath  to  my  son  C,  the  entire  residue  of  rnv 
estate,  both  real  and  personal,  not  otherwise  disposed  of,  to  him,  his  heirs, 
and  assigns." — Held,  that  the  pecuniary  legacies  were  a  charge  on  the 
testator's  real  estate. 

2.  If  legacies  are  given  generally,  and  the  residue  of  the  real  and  per- 
sonal estate  is  afterwards  given  in  one  mass,  the  legacies  are  a  charge  on 
the  residuary  real  as  well  as  personal  estate. 


The  testator  made  his  will  as  follows:  "In  the  name  of 
God,  amen.  I,  Gideon  R.  Corwine,  &c.,  do  make,  piibli.sh, 
and  declare  this  my  last  will  and  testament,  in  manner 
following,  that  is  to  say  :  First,  I  order  and  direct  my  execu- 
tor, hereinafter  named,  to  pay  all  my  just  debts  and  funeral 
expenses,  as  soon  as  convenient  after  my  decease;  Second,  I 
give  and  bequeath  to  tny  daughter  Rebecca  Corwine,  ^2000, 
to  her,  her  heirs  and  assigns;  Third,  I  give  and  bequeath  to 
my  daughter  Phebe  Farley,  wife  of  Isaac  Farley,  ^1200, 
and  in  case  of  her  death  before  me,  to  her  legal  representa- 
tives; Fourth,  all  my  household  goods  above  the  cellar,  I  do 
hereby  order  to  be  divided  between  my  two  daughters,  Re- 
becca Corwine  and  Phebe  Farley,  and  my  son,  Cornelius 
Corwine,  share  and  share  alilce  ;  Fifth,  I  give  and  bequeath 
to  my  son,  Cornelius  Corwine,  the  entire  residue  of  my  estate, 
both  real  and  personal,  not  otherwise  disposed  of,  to  him,  his 
heirs  and  assigns;  Sixth,  if  any  of  the  legatees  named  in 
ray  will  should  express  any  dissatisfaction,  &c. ;  Seventh,  I 
appoint  my  son-in-law,  Isaac  Farley,  executor." 

The  personal  estate  being  insufficient  to  pay  the  legacies 
given  by  the  second  and  third  clauses,  in  full,  a  bill  was  filed 
praying  that  these  legacies  might  be  declared  to  be  a  charge 
on  the  real,  in  aid  of  the  personal  estate. 

Decree  in   accordance  with  the  prayer  of   the    bill,   and 

*ClTED  in  PouUon  v.  Johnson,  2  Slew.  o33 ;  Brown  v.  Brown,  4  Stew.  425  ; 
Miller  v.  Sanford,  Id.  428. 
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appeal  from  that  decree.      The  opinion   of  the  Chancellor 
is  reported  in  8  C.  E.  Green  368. 

Mr.  Kingman,  for  the  appellant. 
Mr.  E.  T.  Green,  for  the  respondent. 

The  opinion  of  tiie  court  was  delivered  by 

"WOODHULL,  J. 

The  only  matter  in  controversy  is,  whether  the  legacies 
given  by  the  second  and  third  clauses  of  the  will  are  a  charge 
on  the  real  estate  devit«ed  by  the  fifth  clause. 

That  personal  estate  is  the  primary  fund  out  of  which 
legacies  are  payable,  is  not  questioned  on  either  side.  It  is 
conceded,  also,  that  real  estate  is  not  charged  with  the  pay- 
ment of  legacies,  unless  the  testator  intended  it  should  be,  and 
that  such  intention  must  be  either  expressly  declared,  or 
fairly  and  .satisfactorily  inferred  from  the  language  and  dis- 
positions of  the  will.  See  Leigh  v.  Savidge,  1  MeCarter  125, 
and  cases  cited. 

Has  the  testator,  by  the  terms  of  the  will,  sufficiently  de- 
clared his  intention  to  charge  the  legacies  in  question  on  the 
real  as  well  as  the  personal  estate,  in  case  the  latter  should 
prove  insufficient  to  pay  them  ? 

He  first  directs  his  debts  to  be  paid ;  then  gives  the  lega- 
cies to  his  daughters,  and  then,  after  a  specific  bequest  of 
household  goods,  gives  to  his  son  the  entire  residue  of  his 
estate,  both  real  and  personal. 

There  is  nothing  in  the  will  to  indicate  an  intention  to  use 
these  plain  words  otherwise  than  in  their  ordinary  and 
proper  sense,  and  taking  them  in  this  sense,  it  seems 
hardly  possible  to  doubt  that  the  residue  given  by  the 
fifth  clause,  was  intended  to  be  what  should  remain  of 
the  whole  estate  after  satisfying  the  debts  and  legacies. 
The  testator  was  not  thinking  specially  of  his  real  and 
personal  estate,  as  distinguished  from  each  other.  He 
was  not  dealing  with   either   of    them   separately,   but  with 
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the  two  blended  together  iu  one  mass,  whieh  he  called  his 
*jstate.  This  estate — all  that  he  owned — he  was  parceling  out 
in  such  a  way  as  to  make  sure  of  leaving  no  part  unappro- 
priated, and  of  giving  nothing  in  excess  of  it.  To  his  mind, 
the  subjects  of  the  first  four  clauses  being  withdrawn  from  the 
bulk  of  his  property,  there  would  be  left  precisely  the  residue 
given  by  the  fifth  clause;  this  residue  being  merely  the  com- 
plement of  the  debts  and  previous  gifts,  and  with  them,  just 
equalling  the  entire  estate. 

The  words  "not  otherwise  disposed  of"  appear  to  be 
merely  redundant,  repeating  elliptically,  what  had  already 
been  sufficiently  expressed.  Supplying  what  the  obvious 
meaning  of  the  testator  seems  to  require,  the  fifth  clause 
would  read  thus :  "  I  give,  &c.,  to  my  son  Cornelius,  the 
entire  residue  of  my  estate,  both  real  and  personal,  that  is, 
my  estate,  both  real  and  personal,  not  otherwise  disposed  of." 
These  words  do  not,  in  fact,  vary  the  sense  of  the  clause  in 
question,  any  more  than  the  words  "rest  and  remainder" 
^Yould,  if  added  to  the  word  "residue."  We  entertain  no 
iloubt,  therefore,  that  upon  the  true  construction  of  the 
language  and  provisions  of  this  will,  the  testator  must  be 
held  to  have  intended  that  his  real  as  well  as  his  personal 
estate  should  be  subject  to  the  payment  of  the  pecuniary 
legacies. 

A  reference  to  a  few  of  the  many  cases  cited  on  the  argu- 
ment, and  more  particularly  to  some  of  the  later  decisions  in 
the  English  courts,  will  be  sufficient  to  show  that  this  con- 
struction is  sanctioned  by  very  high  authority. 

In  the  early  case  of  Awbrey  v.  Middleton,  where  a  testator 
gave  several  legacies  and  annuities  to  be  paid  by  his  executor, 
and  then  devised  all  the  rest  and  reddue  of  his  goods  and  chat- 
tels and  estate  to  his  nephew,  his  heir-at-law,  and  appointed 
him  executor  of  his  will,  Lord  Cowper  held  that  the  real 
estate  was  chargeable  with  the  legacies  and  annuities,  in  aid 
of  the  personal  estate.     2  £'g.  Cas.  Ab.  497,  'pl  16. 

In  Hassell  v.  Hassell,  the  testator  devised  and  bequeathed 
certain  legacies,  and  then  gave,  devised  and  bequeathed  all 
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his  real  and  personal  estate  not  hereinbefore  disposed  of."  Lord 
Bathurst  held  that  the  legacies  were,  charged  upon  the  real 
estate.     2  Dick.  527. 

lu  Bench  v.  Biles,  the  testator  gave  all  his  real  and  per- 
sonal estate  to  his  wife  for  life,  and  after  her  decease  gave 
several  legacies ;  and  all  the  rest,  residue  and  remainder  of  his 
real  and  personal  estate,  he  gave,  devised  and  bequeathed  to 
two  nephews.  Sir  John  Leach,  V.  C,  holding  the  legacies  to 
be  a  charge  on  the  real  estate,  said  :  "  The  testator  here  gives 
all  his  real  and  })ersonal  estate  to  liis  wife,  for  her  life,  blend- 
ing them  together  as  one  fund  for  her  use ;  after  her  death,  he 
gives  certain  pecuniary  legacies,  and  then  the  rest,  residue 
and  remainder  of  his  real  and  personal  estate  to  his  nephew. 
He  plainly  continues,  after  her  death,  to  treat  them  as  one 
fund,  the  rest,  residue  and  remainder  of  which,  after  pay- 
ment of  his  legacies,  is  to  go  to  his  nephew."  4  Madd.  (187), 
102. 

In  Cole  v.  Turner,  the  same  learned  judge,  as  master  of  the 
rolls,  decided  that  a  bequest  of  legacies,  followed  by  a  gift 
of  all  the  residue  of  the  testator's  real  and  personal  estates, 
operates  to  charge  the  entire  property  with  the  legacies.  The 
testator,  in  that  case,  gave  an  annuity  and  pecuniary  legacies, 
and  then  devised  all  the  rest,  residue  and  remainder  of  his 
freehold,  copyhold  and  leasehold  estates  to  trustees,  for  the  use 
and  benefit  of  his  chihlren.  The  master  of  the  rolls,  con- 
densing his  opinion  into  two  or  three  pithy  sentences,  says : 
"  The  freehold,  copyhold  and  leasehold  estates  are  not  devised 
to  the  trustees,  but  the  rest  and  residue  of  these  estates,  that 
is,  what  remains  of  these  estates  after  some  prior  purpose  is 
thereout  satisfied.  But  what  prior  pur[)ose  could  the  testator 
here  contemplate,  except  the  satisfaction  of  the  annuity  and 
the  legacies  previously  given  ?"  4  Russ.  376.  This  brief 
argument,  it  may  be  remarked,  is  hardly  less  pertinent  to  the 
case  in  hand,  than  to  the  one  in  which  it  was  delivered. 

To  the  same  effect  are  the  more  recent  cases  of  Mirehouse 
V.  Scaife,  2  Myl.  &  Cr.  695 ;  Francis  v.  Clemow,  Kay  435 ; 
Wheeler  v.  Howell,  3  K  &  J.  198,  and  Greville  v.  Browne,  7 
H.  L.  a  689. 
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The  case  last  referred  to  was  an  appeal  from  a  decision  of 
the  Lord  Chancellor  and  the  Lord  Justice  of  Appeal  in  Ire- 
land, confirming  a  judgment  of  the  Encumbered  Estates 
Court.  After  some  general  gifts  of  legacies,  the  language  of 
the  will  was:  "All  the  rest,  residue  and  remainder  of  any 
property  I  may  die  possessed  of  or  entitled  to,  of  what  nature 
soever,  wiiether  estates,  freehold  leases,  &c.,  also  bills,  bonds, 
&c.,  I  hereby  bequeath,  &c.,  to  my  son,  in  the  fullest 
manner  I  can,  &c.,  with  liberty  to  him  to  dispose  of  the 
same  in  any  maimer  he  may  think  proper."  The  son  having 
mortgaged  the  real  estate,  it  was  held  that  the  legacy  then  in 
dispute  was  a  charge  on  the  real  estates,  and,  on  a  sale  of  them 
in  the  Encumbered  Estates  Court,  took  precedence  over  the 
mortgages,  notwithstanding  tiie  general  power  to  the  devisee 
to  dispose  of  the  estates  in  any  maimer  he  thought  proper. 

Mr.  Hawkins,  in  his  valuable  treatise  on  the  Construction 
of  Wills,  referring  to  this  and  other  recent  cases,  says:  "It 
has  been  said  that  a  testator  generally  intends  the  legacies 
given  by  his  will  to  be  a  charge  on  his  residuary  real  estate, 
as  well  as  on  his  personal  estate ;  but  (in  the  absence  of  an 
express  charge)  they  are  held  to  be  so  only  when  the  residuary 
real  and  personal  estate  are  given  together  ;  it  being  a  rule  of 
construction,  that  if  legacies  are  given  generally  and  the  resi- 
due of  the  real  and  personal  estate  is  afterwards  given  in  one 
mass,  the  legacies  are  a  charge  on  the  residuary  real  as  well 
as  the  personal  estate." 

The  rule  as  here  stated  meets  our  entire  approbation.  It 
is  a  simple  and  safe  rule,  foun<led  in  justice  and  good  sense, 
easy  of  application,  and  one  that  will  in  a  great  majority  of 
cases  give  effect  to  the  real  intention  of  the  testator. 
Although  not  heretofore  recognized  as  the  rule  in  this  state, 
)ur  decisions  are  not  in  conflict  with  it. 

In  Van  Winkle  v.  Van  Houten,  2  Green's  Ch.  172,  the 
I'esiduary  clause  was,  "I  give,  &c.,  all  the  rest,  residue,  and 
remainder  of  my  estate,  both  real  and  personal,  wheresoever," 
&c.  In  Dey  v.  Dey's  Adm'r,  4  C.  E.  Green  1 37,  the  \Vords  were, 
"  All  the  residue  and  remainder  of  my  estate  of  any  kind  and 
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description,  not  herein  otherwise  disposed  of,  I  give,  <&c." 
Both  of  these  cases  are  clearly  within  the  rule,  and  both  were 
decided  precisely  as  they  would  have  been  if  the  rule  just 
stated  had  been  applied  to  them. 

In  Pnxson  V.  Potts^  Adra^rs,  2  Greenes  Ch.  313,  where  the 
language  of  the  will  was^  "I  give,  &c.,  the  whole  of  my  real 
and  personal  estate,  excepting  only  the  portions  mentioned, 
<fec.,"  and  one  of  those  portions  was  a  pecuniary  legacy  pre- 
viously given  to  the  testator's  widow.  Chancellor  Vrooni 
held  that  the  legacy  was  not  chargeable  on  the  real  estate ; 
distinguishing  the  case  from  Bench  v.  Biles,  4  Madd.  187, 
on  the  ground  that  the  testator  had  not,  as  in  the  latter  case, 
blended  his  real  and  personal  estate  so  as  to  constitute  one 
common  fund. 

In  Hawkins  on  Wills,  p.  294,  n.  I,  published  1872,  by  T. 
-&  J.  W.  Johnson  &  Co.,  with  notes  by  Mr.  John  Sword,  of 
the  Philadelphia  bar,  will  be  found  a  careful  citation  of  the 
American  cases  relating  to  this  subject,  from  which  it  will 
appear  that  the  rule  as  established  by  Greville  v.  Browne, 
although  rejected  by  some  of  the  courts,  is,  in  effect,  adopted 
by  most  of  them,  and  is  sustained  by  the  decided  weight  of 
American  authority. 

The  decree  of  the  Chancellor  is  affirmed,  with  costs. 

For  affirmance — The  Chaxcellor,  Beasley,  C.  J., 
Bedle,  Clement,  Dodd,  Lilly,  Scudder,  Van  Syckel, 
Wales,  Woodhull.     10. 

For  reversal — None. 
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AcKERMAN,  appellant,  and  Ackerman's  Executors, 
respondents. 

An  arrangement  on  the  part  of  a  father  for  the  benefit  of  his  son,  by 
which  the  son  was  to  occupy  a  farm  during  the  father's  lifetime,  at  an  in- 
adequate rent,  the  fatlier  intending  to  devise  the  same  to  him,  and  the  son 
80  expecting,  and  where  the  son  had  made  improvements  difi'erent  from 
what  an  ordinary  tenant  would  make,  but  which  may  well  have  been  made 
under  the  expectation  of  sucli  a  continuous  occupation  and  tlie  eventual 
devise  of  tlie  farm,  without  the  existence  pf  any  definite  and  binding  con- 
tract of  purchase,  is  insufficient  to  set  aside  a  different  devise,  and  to  com- 
pel a  conveyance  of  the  farm  by  the  heirs.  The  intention  so  to  devise  is 
voluntary  and  without  consideration. 


This  was  an  appeal  from  a  decree  made  in  accordance  with 
the  opinion  of  the  Vice-Chancellor,  reported  ante,  p.  316. 

Mr.  C.  H.  Voorhis  and  Mr.   Gilchrist,  Attorney-General, 
for  appellant. 

Mr.  M.  M.  Knapp,  for  repondents. 

The  opinion  of  the  court  was  delivered  by 

Bedle,  J. 

Peter  H.  Ackerman,  the  father  of  Gilbert,  the  complain- 
ant, died  June  2d,  1869,  having  left  a  will,  dated  December 
22d,  1866,  by  which  he  bequeathed  to  his  widow  §10,000, 
besides  some  household  and  kitchen  furniture,  the  same  being 
in  lieu  of  dower.  He  also  empowered  iiis  executors  to  sell 
all  his  real  estate  in  Saddle  River  township,  Bergen  county, 
and  to  divide  the  proceeds,  together  with  the  residue  of  his 
personal  estate,  into  five  equal  parts,  giving  one  share  to  each 
of  his  surviving  children,  viz. :  Gilbert  and  three  daughters, 
and  the  remaining  share  to  the  children  of  his  deceased  son,. 
John  Henry.  Gilbert  filed  his  bill  to  set  aside  the.  devise  of 
the  farm  in  question,  being  the  homestead,  on  the  ground 
that  the  same  was  in  fraud  of  an  alleged  contract  between 
fiimself  and  his  father,  by  which  the  farm  was  to  be  devised 
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to  him,  or  in  some  way  to  belong  to  him  at  his  father's  death, 
and  also  to  compel  tiie  heirs  to  specifically  perform  the  con- 
tract. 

Gilbert  reached  his  majority  in  1855,  and  then  married. 
After  that  he  continued  to  live  upon  the  farm,  working  it  on 
shares,  until  the  spring  of  1857,  when  a  different  arrange- 
ment was  made,  which  arrangement,  it  is  claimed,  was  a 
contract  by  which  Gilbert  was  eventually  to  become 
owner  of  the  farm.  It  is  unnecessary  to  repeat  the  alleged 
contract  set  out  in  the  bill,  as  it  appears  in  the  Vice-Chan- 
cellor's opinion.  The  facts  fail  to  show  anything  but  a 
voluntary  arrangement  on  the  part  of  the  father  for  the  bene- 
fit of  the  son,  without  the  mutuality  or  binding  force  of  a 
contract  for  the  conveyance  or  devise  of  the  farm.  The 
father  and  mother  lived  in  one  ])art  of  the  house,  the  son  in 
the  other.  The  son  cultivated  the  farm  for  his  own  benefit, 
at  the  very  inadequate  rent  of  $100  a  year  and  taxes,  besides 
allowing  his  father  to  have  one-half  of  the  chickens,  and 
feed  for  his  horse,  which  horse  the  son  was  to  have  some  use 
of  for  the  feed.  The  father,  no  doubt,  intended,  when  this 
arrangement  was  made,  and  up  to  the  death  of  his  son,  John 
Henry,  to  devise  the  farm  to  Gilbert,  for  he  had  made  two 
or  three  wills  to  that  effect.  He  had  also  provided,  in  the 
same  way,  for  John  Henry,  who  occupied  an  adjoining  farm 
of  the  father,  but  which  farm  the  father  sold  after  that  son's 
death.  It  is  quite  evident,  too,  'that  Gilbert  believed  the 
homestead  would  be  devised  to  him  by  his  father,  and  under 
such  belief,  he  made  some  improvements,  different  from  what 
would  be  expected  from  an  ordinary  tenant.  The  complain- 
ant's evidence  chiefly  consists  of  loose  conversations  had  by 
different  persons  with  the  testator,  and  also  of  the  character 
of  the  improvements  made  upon  the  farm ;  all  of  which  evi- 
dence is  entirely  consistent  with  a  purpose,  at  one  time,  on 
the  part  of  the  father,  to  devise  the  farm  to  Gilbert,  and  Gil- 
bert's expectation  that  he  would,  and  with  a  purpose  of  the 
father,  after  Gilbert's  marriage,  and  while  the  father  lived, 
to  give  Gilbert  the  benefit  of  the  ftirm  at  an  inconsiderable 
rent,  and,  as  said  by  the  widow,  for  him  to  make  all  he 
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could  from  it,  but  which  fails  to  show  any  contract  for  the 
conveyance  or  devise  of  the  farm,  intended  to  be  obh'gatory 
cither  upon  the  father  or  son.  As  to  the  fatlier,  his  purpose 
to  give  the  farm  to  Gilbert  was  revocable  at  any  time  ;  and 
as  to  the  son,  he  was  bound  only  as  a  tenant  from  year  to 
year,  and  could  terminate  the  arrangement  at  his  option,  the 
same  as  any  other  tenant.  The  complainant  seeks  to  break 
up  an  equal  disposition  of  property  among  the  children  of  a 
testator  and  their  representatives,  by  means  of  an  alleged 
verbal  contract,  and  its  performance  by  the  complainant. 
The  case  calls  for  no  relaxation  of  the  well-settled  rules  of 
equity ;  among  them,  the  proof  of  the  contract  should  be 
clear,  and  the  possession  and  acts  of  the  claimant  referable 
alone  to  the  contract.  Here  the  fact  of  possession  is  satisfied 
by  the  proof  of  a  tenancy  for  rent,  and  the  nature  of  the 
improvements  was  such  that  they  may  well  have  been  made 
by  Gilbert  for  his  own  benefit,  while  expecting  a  continuous 
occupation  of  the  farm  at  an  inadequate  rent,  and  its  eventual 
devise  by  the  father,  without  any  definite  and  binding  con- 
tract of  purchase.  As  to  the  evidence,  it  establishes  nothing 
more  than  a  i)urpose  or  promise,  that  the  farm  should  be 
willed  to  Gilbert,  without  any  consideration  on  his  part  to 
make  it  irrevocable.  The  fatlier's  intention  was  purely 
voluntary. 

The  Vice-Chancellor  properly  decided  that  there  was  no 
contract  entered  into  whicli  could  be  enforced,  and  that  is  the 
clear  result  of  the  evidence. 

The  decree,  under  the  state  of  the  pleadings  and  the  pecu- 
liar facts  of  the  case,  provides  for  compensation  for  certain 
improvements,  and  that  part  is  unappealed  from.  All  equi- 
ties of  the  complainant  in  that  respect,  will  probably,  there- 
fore, be  protected.     Tb.e  decree  must  be  affirmed,  with  costs. 

For  affirmance — The  Chancellor,  Beasley,  C.  J., 
Bedle,  Dalrimple,  Depue,  Green,  Lilly,  Scudder, 
Van  Syckel,  Woodhull.     10. 


For  reversal — None. 
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Stearns  v.  The  Morris  Canal  and  Banking  Co.        Boyce  v.  Boyce. 

Stearns  and  others,  appellants,  and  The  Morris  Canai* 
AND  Banking  Company,  respondent. 

Mr.  R.  S.  Green  and  Mr.  C.  Parker,  for  appellants. 

Mr.  E.  W.  Runyon  and  Mr.  Williamson,  for  respondent. 

The  Chief  Justice. 

The  facts  out  of  which  this  controversy  has  arisen  are  fully- 
stated  in  the  opinion  sent  up  with  the  case.  8  C.  E.  Green 
414.     It  is  not  my  purpose  eitlier  to  restate  or  discuss  them. 

The  object  of  the  bill  is  to  set  aside  a  certain  conveyance^ 
so  as  to  let  in  upon  the  land  a  judgment  held  by  the  respond- 
ent, the  ground  being  that  the  conveyance  was  made  in 
fraud  of  creditors.  The  Chancellor,  as  I  understand  his 
views,  granted  tiie  relief  sought,  from  the  conviction  that  the 
fraud  imputed  existed.  This  result  was  arrived  at,  not  only 
from  the  fact  that  a  full  consideration  was  not  paid  for  the 
land  in  question,  but  from  that  circumstance  in  connection 
with  the  other  facts  presented  in  the  evidence.  In  this  view 
I  entirely  concur,  and  shall  vote  to  affirm  the  decree,  with 
costs. 

The  whole  court  concurred. 


Boyce,  appellant,  and  Boyce,  respondent. 

Decree  unanimously  affirmed.     Opinion  of  the  Chancellor 
(8  C.  E.  Green  337)  adopted  as  the  opinion  of  this  court. 
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Wagner  v.  Sutro.  Byard  v.  Turrell.  Murray  v.  Elston. 


Wagner,  appellant,  and  Sutro,  respondent. 

Decree  unanimously  affirmed.     Opinion  of  the  Chancellor 
(8  C  E.  Green  388)  adopted  as  the  opinion  of  this  court. 


Byard,  appellant,  and  Turrell,  respondent. 

Decree  unanimously  affirmed.     Opinion  of  the  Vice-Chan- 
cellor  {ante,  p.  135)  adopted  as  the  opinion  of  this  court. 


Murray,  appellant,  and  Elston,  respondent. 

Decree  unanimously  affirmed.     Opinion  of  the  Vice-Chan- 
cellor  [ante,  p.  310)  adopted  as  the  opinion  of  this  court. 
Yoi   LX.  2  p 
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ACCOUNT. 
See  Matter  of  Mabcy,  451. 

•      ACQUIESCENCE. 

See  iKjimcTioN,  1-3. 

MxmiciPAL  Corporation,  10, 1 1. 
Street  Railroad,  6. 

ADULTEBY. 
See  PiiEADiNa,  6. 

AFFIDAVIT. 

See  Answer,  3. 
Practice,  18. 

AGENT. 

A  person  acting  as  agent  for  another, 
cannot  use  the  power  conferred  by 
his  position  to  make  an  advantage 
for  himself  out  of  or  in  the  course 
of  his  principal's  business.  Thai- 
man  V.  Canon,  127 

See  Municipal  Corporation,  1,  4, 

10,  11,  19,  20-22. 

AGREEMENT. 

See  Condemnation  op  Land,  5. 
Contract. 
Parol. 

ALIMONY. 


See  Divorce,  4-6. 

AMENDED  BILL. 
See  Pbactice,  17, 


AMENDMENT. 

See  Decree. 
Practice,  16. 


ANNUITY. 
See  Will,  14, 15. 

ANSWER. 

1.  An  answer,  of  which  any  part  en- 
titles it  to  fill  the  character  it  as- 
sumes, will  not  be  ordered  to  be 
stricken  from  the  files.  Squier  v. 
Shaw,  74 

2.  An  answer,  not  verified  as  the  prac- 
tice of  the  court  requires,  will  be 
suppressed.    Pincers  v.  Robertson, 

348 

.  When  the  verification  of  an  answer 
is  in  the  form  of  an  affiilavit,  the 
name  of  the  deponent  must  be  sub- 
scribed at  the  foot  of  the  affidavit ; 
when  in  the  form  of  a  certificate 
of  the  officer  who  administered 
the  oath,  the  name  of  the  depo- 
nent shonld  be  subscribed  to  the 
answer.  /fc. 

See  Practice,  3,  5. 

Stipplementaii  Answkr. 


APPEAL. 

1.  An  order  staying  proceedings  under 
the  original  bill  imtil  a  cross-bill 
has  been  answered,  is  not  appeala- 
ble.   Stevens'  Ex^x  v.  Sievenf  Ex'rs, 

574 


2.  The  fact  that  such  an  order  is  ia 
the  form  of  an  injunction,  and  that 
such  writ  is  prayed  for  in  the  cross- 
bill, does  not  aliect  the  rule.      lb, 
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ARBITKATOR.  ^ 

l.Two  arbitrators,  after  hearing  the 
evidence  and  arguments,  being  un-| 
able  to  agree,  chose  an  nmpire  to 
act  as  third  arbitrator,  and  the 
three  met  without  notifying  the 
parties  of  the  appointment  of  the 
third  arbitrator,  or  of  the  time 
and  place  of  their  meeting,  giving 
no  opportunity  to  tlie  parties  to  be 
heard  —  Held,  that  their  action, 
tliough  believed  by  themselves  to 
be  lawful  and  proper,  was  mis- 
conduct in  the  sense  of  the  law, 
and  fatal  to  the  validity  of  the 
award.  Thomas  v.  West  Jersey  R. 
B.  Co.,  567 

2.  When  a  new  arbitrator  is  chosen 
by  the  original  arbitrators,  either 
party  has  tlie  right  to  adduce 
additional  testimony  and  addi- 
tional arguments,  if  he  wishes  to 
do  so.  He  is  entitled  to  such  no- 
tice of  the  time  and  place  of  meet- 
ing as  will  enable  him  to  prefer 
his  request  to  be  lieard.  lb. 

3.  Such  notice  of  appointment,  and 
of  time  and  place  of  hearing,  may 
be  waived  by  the  agreement  or 
conduct  of  the  parties.  But  such 
waiver  must  be  clearly  proved. 
The  burden  of  proof  is  on  the 
party  asserting  it.  lb. 

4.  Every  reasonable  presumption  will 
always  be  entertained  in  favor  of 
the  validity  of  the  award,  as  in 
case  of  a  judgment,  antl  the  party 
seeking  to  impeach  it  will,  there- 
fore, have  upon  himself  the  bur- 
den of  proof  to  desti'oy  the  pre- 
sumption. But  this  presumption 
is  destroyed  by  an  admitted  ab- 
sence of  notice,  and  such  absence 
can  be  cured  only  by  new  matter 
affirmatively  shown.  The  burden, 
in  the  latter  case,  is  shifted  from 
tlie  party  impeaching  to  the  party 
supporting  the  award.  lb. 

6.  Where  notice  of  the  appointment 
and  of  the  time  and  place  of  meet- 
ing is  given,  and  a  party  remains 
inactive  and  silent,  a  waiver  may 
be  inferred.  lb. 


6.  The  award  in  this  case  not  neces- 
sarily excessive.  lb. 

ASSESSMENT. 

See  Municipal  Corporation,  3,  7, 
16-18,  21. 


ATTACHMENT    FOR   CON- 
TEMPT. 

Proceedings  on  attachment  for  con- 
tempt in  violating  an  injunction 
permitted  to  stand  over,  on  the 
ground  that  steps  were  being  taken 
to  permanently  abate  the  nuisance, 
the  complainants,  therefore,  not 
invoking  immediate  action  by  the 
court ;  but  attachment  to  be 
promptly  issued  unless  the  nui- 
sance be  speedily  abated.  JKfi^  v. 
Toivn  of  Union,  353 

See  Jurisdiction,  2. 


AWARD. 

See  Arbitrator. 

CONDEilKATION  OF  LANO. 


BILL. 

See  MuiiTIFARIOUSNESS. 

Practice,  2,  14. 
Prayer,  1-3. 


BOARD  OF  HEALTH. 
5'ee  MuNiciPAi,  Corporation,  12-14. 

BONA  FIDE  PURCHASER. 
See  Mortgage,  24. 

BURDEN  OF  PROOF. 
See  Arbitrator,  3,  4. 

CHARTER. 

See  Railroad  Company,  1-7. 
Street  Railroad,  1-4. 
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CHATTEL  MOETGAGE. 

1.  Where,  under  a  contract  with  a 
corporation,  chattels  are  furnished, 
and  the  corporation  gives  a  mort- 
gage upon  the  chattels  to  secure 
the  debt,  in  pretended  compliance 
with  the  contract,  and  the  mort- 
gagees suppose  it  was  in  actual  and 
full  compliance  with  it,  this  court 
will  not  enjoin  the  mortgagees  who 
have  been  put  in  rightful  possession 
of  the  chattels  under  the  mortgage 
from  selling  them,  at  the  instance 
of  a  mere  stockholder  seeking  to 
deprive  the  mortgagees  of  a  lien 
to  which  they  are  equitably  enti- 
tled as  against  him,  on  the  ground 
that  the  corporation,  in  executing 
the  mortgage,  acted  ultra  vires.' 
Amerman  v.  Wiles,  13, 

2.  The  execution  of  a  chattel  mort- 
gage by  the  president  and  secre- 
tary of  a  corporation,  who  were  at 
the  time  owners  of  two-thirds  of 
its  stock,  and  its  subsequent  filing 
in  the  clerk's  office  of  the  proper 
county,  is  a  substantial  compliance 
with  a  statute  requiring,  iu  order 
to  the  validity  of  a  mortgage  by  a' 
corporation,  that  the  written  as- 
sent of  the  stockholders  owning  at 
least  two-thirds  of  the  capital  stock 
of  such  corporation,  should  be  first 
filed  in  the  office  of  the  clerk  of 
the  county  wiiere  the  mortgaged 
premises  are  situated.  lb. 


COMMISSIONS. 

See  Matter  of  Marct,  451. 
Trust  and  Trustee,  8,  11. 


COMPENSATION. 

Sec  Condemnation"  of  Land,  2-4. 
Corporation,  4,  5. 
Vendor  and  Vendee,  4. 


CONDEMNATION  OF  LAND. 

1.  Under  an  award  by  commission- 
er appointed  to  appraise  and  esti- 
mate the  value  of  lands  about  to  be 
taken  for  a  railroad,  and  assess  the 


damages,  the  presumption  of  law 
is  that  damages  were  awarded  the 
owner  for  all  injuries  that  might 
result  to  iiim.  For  injuries  not 
considered  by  the  conmiissioners, 
no  adequate  remedy  can  be  had  at 
law.  Carpenter  v.  Easton  &  Am- 
boy  R.  R.  Co.,  249 

2.  Where,  at  the  time  of  making  an 
award  for  damages  for  lands  taken 
by  a  railroad  company,  the  repre- 
sentatives of  the  company  stated  to 
the  commissioners  that  they  would 
cross  certain  low  lands  bv  an  iron 
biidge  resting  upon  posts,  and 
would  protect  and  keep  clear  a 
lane-the  only  convenient  means 
of  communication  between  differ- 
ent parts  of  a  farm — but  subse- 
quently the  company  determined 
to  construct  a  high  embankment, 
and  have  commenced  it,  and  in- 
tend to  fill  in  and  cut  off  the  lane 
entirely,  it  clearly  appearing  that 
the  commissioners  did  not  consider 
i  the  embankment  in  the  estimate  of 
I  damages  ;  equity  will  restrain  the 
I  company  from  filling  up  the  lane, 
until  comjjensation  is  made  to  tlie 
owner  of  the  land.  lb. 

j3.  The  Court  of  Chancery  has  power 

to    determine    in   such    case    the 

I     amount  of  com2)ensation.  lb. 

4.  It  was  referred  to  the  commis- 
sioners who  made  the  original  es- 
timate and  appraisement  of  dama- 
ges, to  estimate  and  report  the 
proper  amount  of  compensation. 

lb. 

5.  An  agreement,  executed  by  the 
owner  of  the  lands,  to  abide  by  the 
award,  and  that  such  agreement 
should  be  a  bar  to  any  proceedings 
to  set  asiiie  or  call  in  question  the 
award,  or  the  right  and  title  of  the 
company  to  the  lands,  and  a  bar 
to  any  objection  to  the  validitj'  or 
regularity  of  tlie  award,  is  no  bar 
to  the  relief;  the  assurances  of  the 
company's  agents,  confirmed  by 
character  of  the  work  already  com- 
menced at  the  time  of  the  execu- 
tion of  such  agreement,  being  that 
the  bridge  was  to  be  the  plan  pur- 
sued, lb. 
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6.  Nor  is  it  a  bar  to  the  relief,  tliat 
the  owner  of  the  lands  had  no 
faith  that  a  bridge  was  to  be  built, 
but  believed  that  the  company  in- 
tended to  build  the  embankment, 
and  so  insisted  before  the  commis- 
sioners. It  clearly  appears  the 
commissioners  confided  in  and 
acted  on  the  representations  of  the 
company's  agents.  And  they  were 
further  virtually  repeated  to  the 
owner  of  the  lands  himself.        2  b. 

7.  No  implied  contract  to  build  a 
bridge  arises  from  the  representa- 
tions of  a  railway  company's  agents 
to  the  owner  of  lands,  at  the  time 
of  taking  them  for  the  purpose  of 
their  road,  that  they  intend  to 
cross  the  lands  by  means  of  a 
bridge.  lb. 

8.  In  estimating  the  damages  sus- 
tained by  a  complainant  for  the 
destruction  of  a  lane  on  his  land 
by  the  embankment  of  a  railroad 
company,  in  a  case  where  relief  is 
sought  in  the  premises  by  injunc- 
tion against  the  company  on  the 
ground  of  estoppel,  or  because 
compensation  has  not  been  made 
to  the  complainant  in  the  award 
under  the  company's  charter,  no 
damages  are  to  be  assessed  except 
such  as  necessarily  flow  from  the 
particular  injury.  408 

9.  The  award  of  commissioners  ap- 
pointed to  assess  such  damages, 
not  being  approved  by  the  court, 
an  issue  was  ordered,  and  the  ad 
interim  injunction  dissolved,  on 
terms  of  payment  of  the  amount 
awarded  by  the  commissioners 
into  court,  and  undertaking  to  try 
the  issue  at  the  next  circuit  of  the 
county.  lb. 

CONSENT. 
See  Street  Railroad,  2-6. 

CONTRACT 

1.  The  jurisdiction  of  courts  of 
equity  over  contracts  and  cove- 
nants, is  not  confined  to  cases 
where  an  action  at  law  can  be 
maintained,  but  extends  to  cases 
where    an   action   at    law   is   not 


maintainable.  ('A  vrnants  controll- 
ing the  enjoyn-fcnt  o\'vand,  though 
not  binding  at.\w,  wiU  be  enforced 
in  equity,  proriied  the  person  into 
whose  hands  the  land  passes  has 
taken  it  with  tiotice  of  the  cove- 
nants. Kivkpatrick  v.  Peshine,   206 

2.  An  agreement  under  seal,  made 
subsequent  to  a  conveyance  of  a 
lot  of  land,  that  the  vendee  would 
build  thereon,  within  a  year,  a 
residence  to  cost  not  less  than  $18,- 
000,  and  would  place  the  main 
front  wall  thereof  twelve  feet  from 
the  line  of  the  strefit,  and  that  the 
vendors,  in  case  tf  any  further 
conveyances  of  lotsvm  that  street, 
would  stipulate  and  provide  with 
the  purchasers  that  the  houses  to 
be  erected  on  such  lots,  between 
specified  streets,  should  be  so 
erected  that  the  main  front  wal 
should  be  on  a  line  twelve  feet  fron' 
the  line  of  the  street,  will  be  en 
forced  in  equity  as  against  a  subse 
quent  grantee,  with  notice.  Equitj 
will  charge  the  conscience  of  thr 
grantee  with  such  agreement 
though  it  neither  creates  an  ease 
ment,  nor  runs  with  the  land.    lb 

3.  The  vendee  wnth  whom  such 
agreement  was  made,  is  entitled  to 
the  benefit  of  a  covenant  contained 
in  the  deed  to  such  subsequent 
grantee,  binding  her,  so  far  as  her 
land  is  concerned,  substantially  to 
the  observance  of  the  agreement, 
notwithstanding  the  absence  of  any 
privity  between  them.  lb, 

4.  The  erection  of  a  bay  window,  one 
story  high,  built  up  from  the  foun- 
dation wall,  and  extending  beyond 
the  line  of  the  twelve  feet,  is  a 
violation  of  the  agreement,  and 
will  be  restrained.  lb. 

5.  The  erection  of  a  stone  stoop  or 
steps,  occupying  the  whole  width 
of  the  twelve  feet,  is  not  an  in- 
fringement of  the  agreement.     lb. 

6.  The  court  will  not  refuse  to  re- 
strain the  violation  of  such  agree- 
ment, because  the  inconvenience 
resulting  to  the  complainant  will 
be  slight.  It  must  be  clear  that 
there  is  no  appreciable,  or,  at  all 
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events,  no  substantial  damage  from 
the  breach,  before  the  court  will, 
upon  the  ground  of  smallnes^  of 
damage,  \vithhold  its  hand  from 
enforcing  the  execution.  lb. 

See  Corporation,  2,  3. 

Married  Woman. 

MtJNiciPAii  Corporation,  1-5, 
8,9. 

Parol. 

Specific  Performance,  pas- 
sim. 


CONVERSION. 

See  Realty,  1,  4. 

CORPORATION. 

1.  The  rule  laid  down  by  Parker, 
Master,  in  1  Stockton  407,  approved 
Black  y.  Del.  &  Bar.  Canal  Co.,  455 

2.  After  shareholders  in  a  joint  stock 
company  have  entered  into  a  con 
tract  among  themselves,  under  leg 
islative  sanction,  and  expended 
their  money  in  the  execution  of 
the  plan  mutually  agreed  upon, 
the  scheme  cannot  be  radically 
changed  by  tlie  majority,  by  vir- 
tue of  legislative  enactment,  and  a 
dissentient  stockholder  compelled 
to  engage  in  a  new  and  totally  dif- 
ferent undertaking,  without  im- 
pairing his  contract  with  his  asso- 
ciates and  with  the  state.  lb. 

3.  A  lease  of  the  corporeal  works  and 
property  with  the  franchises  to 
another  corporation,  for  nine  hun- 
dred and  ninety-nine  years,  is  such 
a  novation  of  tlie  undertaking  as 
will  impair  the  obligation  of  the 
contract.  lb. 

4.  In  the  exercise  of  the  riglit  of 
eminent  domain,  the  legislature 
may  authorize  shares  in  corpora- 
tions and  corporate  franchises  to 
be  taken  for  public  uses,  upon  just 
compensation.  lb. 

5.  The  legislature  may,  when  public 
necessity  requires  it,  grant  autlior- 
ity  to  consolidate  existing  connect- 


ing railroad  routes,  if  they  provide 
a  just  compensation  for  the  shares 
of  such  stockholders  as  dissent.  lb. 

.  The  act  of  March  17tli,  1870,  {Laws, 
1870,  p.  916,)  provides  compensa- 
tion for  unwilling  stockholders,  be- 
fore tlieir  property  is  taken.       lb. 

,  That  act  does  not  authorize  a  lease 
to  be  made  to  a  corporation  not  of 
this  state.  The  rule  of  construc- 
tion is  settled,  tliat  what  is  not 
clearly  granted  is  withheld.  Any 
ambiguity  in  the  terms  of  a  grant, 
must  operate  against  the  corpora- 
tion, and  in  favor  of  the  public. 
To  be  in  doubt  is  to  be  resolved, 
and  every  resolution  which  springs 
from  doubt,  is  against  the  corpora- 
tion, lb. 

See  Municipal  Corporation. 
Railroad  Company,  1-7. 


COSTS. 

Costs  in  suit  by  executor  for  con- 
struction of  will,  ordered  to  be 
paid  out  of  the  estate.  Bateman's 
ExW  V.  Bateman,  70 

See  Specific  Performance,  13. 


COURT  OF  APPEALS. 

In  the  court  of  last  resort,  no  new 
facts  can  be  introduced  by  testi- 
mony ;  the  contest  must  be  decided 
upon  the  case  as  it  was  before  the 
Chancellor.  Black  v.  Del.  &  Bar. 
Canal  Co.,  455 

,  This  court  will  not  presume  that 
the  circumstances  of  the  case  have 
changed  in  any  respect,  since  the 
preliminary  injunction  was  refused 
by  the  Chancellor.  lb. 


COVENANT. 
See  Contract,  1,  3. 
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CREDITOR. 

1.  A  creditor  whose  remedy  at  law 
has  been  exhausted,  may  file  a  bill 
in  equity,  for  his  own  benefit — 
without  making  other  creditors, 
standing  in  the  same  situation, 
parties — so  far  as  respects  property 
on  which  no  creditor  lias  obtained 
a  lien  by  judgment  or  execution  at 
law.     An7iin  v.  Annin,  184 

2.  An  endorser  of  an  accommodation 
note  is  a  creditor  of  the  drawer, 
within  the  meaning  of  the  fourth 
section  of  the  statute  of  frauds. 
Phelps  V.  Morrison,  195 

3.  Notes  given  by  a  purchaser  of  part- 
nership property  of  an  insolvent 
firm,  on  account  of  purchase 
money,  made  payable  to  the  order! 
of  the  wife  of  one  of  its  members,' 
and  by  her  husband  given  to  her, 
are  void  in  her  hands  as  against 
creditors  of  the  firm.  Van  Doren 
V.  Stickle,  331 

See  Mortgage,  18,  22. 

Voluntary  Coxveyance,  pas- 
sim. 


CROSS  BILL. 
See  Practice,  3,  5,  11,  12. 

CURTESY. 

See  Realty,  2. 

CUSTODY  OF  CHILD. 
See  Parent  and  Child. 

DAMAGES. 

See  Condemnation  of  Land,   1-4, 
8,9. 
Vendor  and  Vendee,  3. 

DEBTOR  AND  CREDITOR. 

Sec  Voluntary  Conveyance,  pas- 
aim. 


DECREE. 

1.  A  final  decree  may  be  amended, 
even  after  enrollment,  by  the  ad- 
dition of  a  clause  necessary  to 
effect  the  remedy  of  the  complain- 
ant under  it,  and  which  was  inad- 
vertently omitted  in  drawing  it. 
Dorsheimer  v.  Rorback,  33 

2.  A  material  amendment,  which  is 
of  course,  will  be  made  without  a 
rehearing.  lb. 

3.  A  final  decree  may  be  amended 
after  enrollment,  in  a  material 
point,  where  the  amendment  is  in 
a  matter  as  to  which  there  could 
not  have  been  a  doubt  of  the  com- 
plainant's right  to  have  it  made 
part  of  the  decree,  if  it  had  been 
asked  for  when  the  decree  was 
entered,  and  tlie  omission  to  insert 
it  in  the  decree,  as  part  thereof, 
arose  from  inadvertence.  But  such 
amendment  must  be  made  on  pe- 
tition and  notice.  Jarman  v.  Wis- 
wall,  68 

4.  Motion  to  amend  final  decree,  so 
as  to  make  it  personal  against  a 
defendant  for  a  deficiency  in  pro- 
ceeds of  sale  of  mortgaged  prem- 
ises, pursuant  to  the  prayer  of  the 
bill.  Application  by  such  defend- 
ant, at  the  same  time,  to  open  de- 
cree, and  to  permit  him  to  answer. 
The  affidavit  upon  wiiich  defend- 
ant's application  was  based,  the 
facts  wherein  set  forth  were  not  de- 
nied or  questioned,  showed  that  the 
defendant  was  not  personally  lia- 
ble for  the  deficiency,  and  put  in 
no  defense  because  ignorant  of  the 
existence  of  the  suit.  Amendment 
refused.  Embury  v.  Bergamini,  227 

5.  A  decree  by  default  regularly 
taken,  even  after  enrollment,  will 
be  opened  to  give  a  defendant  an 
opportunity  to  make  his  defense, 
where  such  defense  is  meritorious, 
and  he  has  not  been  heard  in 
relation  thereto,  either  througli 
mistake,  accident  or  surprise.  But 
it  will  not  be  opened  to  permit 
him  to  show  that  he  is  not  per- 

I     sonally  liable   in   the  suit,   when 

I     no    personal   liability  attaches  to 

him   by  the  decree  as  made,  and 
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none  can  attach  without  amending 
the  decree.  lb. 

6.  Motion  to  amend  a  final  decree, 
to  make  it  personal  against  a  guar- 
antor of  a  mortgage  debt,  for  a: 
deticiency,  rel'used  under  the  cir-, 
cumstances  of  the  case,  wliere  the 
complainant's  remedy  at  law  was 
adequate.     Jannan  v.  WisuKill,  267 

7.  A  decree  and  execution  may  be 
amended  by  an  order  directing 
that  the  mortgaged  premises  be 
sold  in  a  different  manner  from 
that  directed  by  tlie  decree  and 
execution.  Such  amendment  can- 
not injuriously  affect  the  title  ac-; 
quired  by  the  purchaser  at  the 
sheriff's  sale.  Equitable  Life  Ass. 
Society  v.  Laird,  319 

See  Mortgage,  10,  11,  21. 
Parties,  3. 


DEED. 

1.  A  conveyance  of  lands,  not  left  for 
record  within  fifteen  days  after 
execution  and  delivery,  is  void  as 
against  a  future  creditor  of  the 
grantor,  who  obiains  a  judgment 
against  him  at  any  time  prior  to 
the  registry  of  the  conveyance,  or 
to  actual  notice  thereof.  Vreeland 
V.  Chiflin,  313 

2.  Such  lands  are  liable  for  the  debt' 
in  the  hands  of  any  subsequent 
grantee,  tliough  the  deed  to  the 
debtor  was  not  recorded  until  after 
the  judgment  was  recovered,  and 
the  judgment  creditor  was  then 
ignorant  of  the  debtor's  prior  own- 
ership, lb. 

See  Married  Woman. 
Mortgage,  14,  16,  19. 


DEED  OF  SETTLEMENT. 

1.  Whether  adulterous  acts,  commit- 
ted by  a  wife  prior  to  the  execu- 
tion of  a  deed  of  settlement  by  her 
husband  in  her  favor,  but  which 
were  concealed  from  him,  and 
were  unknown  and  unsuspected  by 


him  when  the  deed  was  made, 
would  avail  to  set  the  deed  aside. 
Qucere.     Dixon  v.  Dixon,  133 

2.  That  she  afterwards  lived  in 
adultery  with  the  man  charged  to 
have  been  her  paramour  before 
the  execution  of  the  deed  of  settle- 
ment, cannot  autiiorize  the  infer- 
ence of  her  prior  guilt,  without 
additional  proof.  Ih. 

3.  A  deed  of  settlement  for  the  wife's 
benefit,  made  upon  the  execution 
of  articles  of  separation  between 
herself  and  husband,  and  good  at 
the  time  of  its  execution  and  deliv- 
ery, wil  1  not  be  set  aside  for  adul- 
tery, or  any  misconduct  of  the  wife 
afterwards.  76. 

^ee  Partnership. 


DEED  OF  TKUST. 
See  Trust  Deed. 

DEFE.\SAXCE. 
See  MoRTGAGB,  19. 

DEFICIENCY  OF  PROCEEDS. 

See  Mortgage,  10,  21. 
Practice,  7. 

DEMURRER. 

1.  A  general  demurrer  will  not  lie 
to  a  bill  whicli  presents  a  case  in 
which  the  legitimate  proof  may  be 
such  as  to  call  for  a  decree  in  favor 
of  the  complainant.  Drummond  v. 
Westervdt,  30 

2.  Under  a  general  demurrer  for 
want  of  equity,  no  objection  for 
want  of  form  can  properly  be 
rai.sed.     Miller  v.  Jamison,  41 

3.  A  defendant  cannot  demur  to  a 
bill,  merely  because  other  persons 
are  improperly  made  defendants  to 
the  suit.     The  objection  can  only 
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be   taken    by   the    piirties    them- 
selves. -^^• 

4.  Interrogatories  appended  to  tlie 
bill,  and  based  on  the  statements 
and  charges  therein  made,  may  be 
regarded  as  incorporated  in  the 
bill,  and  prayer  for  a  responsive^ 
answer  thereto  on  oath,  is  not  de-' 
murrable.  Romaine  v.  HendrickA 
son's  Ex'rs,  231 

5,  A  general  demurrer  will  not  lie 
to  a  bill,  of  which  there  is  any] 
part  as  to  relief  and  discovery  toi 
which  the  defendant  ought  to 
answer.  Ib.\ 


DESCENT. 

1.  Under  the  sixth  section  of  the 
statute  of  descents,  the  class  of  I 
kinsmen  who  are  next  in  degree 
of  consanguinity  to  the  intestate,! 
take  the  land  in  exclusion  of  those 
who  stand  in  a  more  remote  de- 
gree.    Schenck  v.  Vail,  538 

2.  By  force  of  this  section,  the  com- 
mon law  right  of  representation 
does  not  exist.  So  that  first  cous- 
ins take  in  preference  to  cousins 
of  a  more  distant  degree.  76. 

3.  In  calculating  the  degrees  of  con- 
sanguinity in  this  state,  the  civil 
and  not  the  canon  law  rule  is  to 
be  resorted  to.  lb. 


DEVISE  AND  DEVISEE. 
See  Wixi.,  3-5,  8. 

DIVOECE.  I 

1.  Grossly  improper  language,  foul 
terms  and  vile  epithets,  do  not,  of  j 
themselves,  constitute  the  cruelty] 
contemplated  by  the  statute  author-^ 
izing  a  decree  for  divorce  from  bed 
and  board.     Olose  v.  Close,        338 

2.  To  constitute  such  cruelty,  there' 
must  have  been  such  violence  as  toi 
justify  a  reasonable  apprehension 
of  danger  of  life,  limb,  or  health,' 
from  further  cohabitation.  lb. 


.  A  divoi'ce  a  vinculo,  obtained  by 
the  wife  for  the  misconduct  of  her 
husband,  takes  away  her  dowei 
right.     Odame  v.  Qcdame,  44? 

.  Under  the  ninth  section  of  the  act 
concerning  divorces,  a  gross  sum 
may  he  decreed  to  be  paid,  or  a 
specific  portion  and  description  of 
property  be  decreed  to  be  con- 
veyed or  transferred  to  t;he  wife  for 
alimony  and  maintenance,  in  full 
discharge  of  her  future  claims  and 
demands.  The  provisions  of  this 
section  are  remedial  in  character, 
and  ought  to  be  liberally  and  bene- 
ficially construed.  •         lb. 

,  Alimony,  as  allowed  by  the  eccle- 
siastical law  in  England  prior  to 
the  statute  there  of  1858,  was  con- 
fined to  cases  of  divorce  a  mensa  et 
thoro,  and  being  allowed  for  the 
continuance  of  the  separation,  and 
with  reference  to  a  reconciliation, 
was  given  in  the  form  of  periodical 
payments  of  income,  and  not  of  a 
gross  sum  in  full  of  future  claims. 
The  nature  and  principles  of  tiie 
provisions  due  to  the  wife  under 
our  statute,  where  the  misconduct 
of  the  husband  drives  her  to  obtain 
a  divorce  from  the  matrimonial 
bond,  are  essentially  different  from 
those  of  the  provisions  allowed  by 
the  ecclesiastical  law  in  cases  of 
limited  divorce.  lb. 

.  The  husband  having  deserted  his 
wife,  who  had  contributed  to  the 
earning  and  accumulation  of  his 
property,  and  while  living  in  an 
adulterous  connection  in  another 
state  to  which  he  had  taken  the 
most  of  his  property,  proposed  to 
make  over  to  his  wife,  who  re- 
mained here,  certain  property  in 
this  state,  anil  to  pay,  also,  the  sum 
of  $2000  as  her  portion,  upon  a 
separation  between  them  ;  which 
offer,  being  accepted  by  the  wife, 
he  refused  to  fulfill.  Upon  a  bill 
for  divorce,  and  for  alimony  and 
maintenance,  his  own  estimate  and 
offer  were  adopted  by  the  court  as 
the  guide  of  its  judgment  in  re- 
regard  to  the  amount  and  kind  of 
provision  to  be  allowed  to  the 
wife,  and  a  decree  was  made  ac- 
cordingly for   the   conveyance  of 
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the  property  and  the  payment  of 
the  money.  lb. 

See  Marriage,  1. 


DOWER. 

1.  In  assigning  dower  to  a  widow,  the 
rights  ol'  all  ilie  devisees  and  heirs- 
at-Iaw  are  to  be  regarded,  and  no 
more  than  a  due  proportion  of  the 
productive  property,  as  between 
them,  can  lawfully  be  assigned  to 
her.    Macknet  v.  Macknet,         449 

2.  An  assignment  of  so  much  of  the 
productive  property  as  will  pro- 
duce a  yearly  income  of  $2500, 
when  the  estimated  annual  value 
of  the  whole  is  $6000,  is  excessive 

lb 
See  Divorce,  3. 


EMINENT  DOMAIN. 
See  Corporation,  4. 

ENDORSER. 
See  Creditor,  2. 

EQUITY  OF  REDEMPTION. 

See  Mortgage,  9. 

ESTOPPEL. 

H  here  the  holder  of  a  promissory 
note  made  by  V.,  M.  &  C.  was  in- 
duced to  surrender  it,  and  take 
therefor  a  note  of  V.'s  alone,  upon 
the  strength  of  a  representation 
made  by  V.  that  he  had  $3000 
worth  of  stock  in  a  certain  bank, 
and  could  get  the  note  discounted 
for  him,  when  V.  wiis  not,  in  fact, 
the  owner  of  the  stock,  and  M., 
one  of  the  joint  debtors  upon  the 
surrendered  note,  and  ilie  true 
owner  of  the  stock,  was  present 
and  acquiesced  in  V.'s  representa- 
tion, and  in  efiect  reiterated  it,  M. 
is  estopped  from  asserting  his  title 
to  the  stock,  as  against  the  holder 
of  the  note.  Mattison  v.  Young,  535 


See  McxiciPAL  Corporation,   10. 
11,  21. 
Voluntary  Conveyance,  5. 


EVIDENCE. 

An  oral  agreement  by  the  complain- 
ant in  a  foreclosure  suit,  that  if  an 
injunction  restraining  him  from 
proceeding  in  liis  suit  be  dissolved, 
he  would  stay  all  proceedings  on 
the  decree  he  shouM  obtain  in  his 
suit  for  two  yeai-s,  to  enable  the 
mortgagors  to  raise  the  money  to 
pay  off  his  decree,  is  admissible  on 
an  application  for  an  order  staying 
the  complainant  from  proceeding 
to  sale  under  the  execution  issued 
in  his  suit,  until  the  expiration  of 
the  time  agreed  upon.  But  the 
proof  of  the  agreement  must  be 
clear.     Bigdow  v.  Rommelt,       115 

See  Court  of  Appeals,  1. 
Deed  of  Settlement,  2, 
Quia  Timet. 
Specific  Performance,  1. 

EXCEPTIONS. 

See  Impertinence,  1. 
Master's  Report,  1. 

EXECUTION. 

See  Decree,  7. 
Practice,  7. 

EXECUTOR. 

See  Realty,  1-4. 

Trust  and  Trustee,  5. 
Will,  2,  3,  7,  10,  11,  23,  24. 

FEME  COVERT. 
See  Married  Woman. 


FIXTURES. 

1.  Whether  property  ordinarily  treat- 
ed as  personal,  goes  with  the  realty 
as  fixtures,  or  otherwise,  is  not  de- 
termined by  its  capability  or  inca- 
pability of  being  detached  and 
removed  from  the  premises  with- 
out  injury   to    the    freehold,   but 
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depends  upon  the  particular  cir- 
cumstances of  the  case.  Quinby  v 
Manhattan  Co.,  260 

2.  As  between  mortgagor  and  mort 
gagee,  when  the  fixture  appertains 
to  the  real  estate,  is  necessary  for 
its  enjoyment,  and  is  permanently 
attached  to  the  freehold,  it  will  be 
treated  as  realty.  lb. 

3.  The  pei-manency  of  the  fixture 
depends  upon  the  motive  and  in- 
tention of  the  party  in  attaching 
it.  If  attached  for  temporary  use, 
with  the  intention  of  removing  it, 
the  mortgagor  may  remove  it; 
aliter,  if  attached  for  the  perma- 
nent improvement  of  the  freehold. 

lb. 

4.  That  fixtures  were  called  personal 
property  in  the  deed  to  the  mort- 
gagor for  the  premises,  and  a  bill 
of  sale  therefor  accompanied  the 
deed,  cannot  affect  their  character 
as  between  mortgagee  and  mort 
gagor.  lb 

6.  The  requisites  for  determining  the 
character  of  a  fixture  as  realty,  or 
otherwise,  are  :  1.  Actual  annexa 
tion  to  tlie  realty,  or  something 
appurtenant  thereto ;  2.  Applica- 
tion to  the  use  or  purpose  to  wliich 
that  part  of  tlie  realty  with  which 
it  is  connected  is  appropriated  ;  3. 
The  intention  of  the  party  making 
the  annexation  to  make  a  perma- 
nent accession  to  the  freeliold.  lb. 


FRANCHISE. 

See  Corporation,  3,  4. 
Railroad  Compaky,  5. 


FRAUD. 

^ee  Marriage,  3  4. 

Municipal  Corporation,  2. 

GRANT. 

See  Corporation,  7. 

Municipal  Corporation,  15. 
Railroad  Company,  6,  7. 
Street  Railroad,  3. 


GRANTEE. 

See  Contract,  2. 
Mortgage,  18,  21. 


GUARANTOR. 

See  Decree,  6. 

Mortgage,  10-12. 


GUARDIAN. 
See  Will,  9. 

HIGHWAY. 

See  Nuisance,  3-5. 

Railroad  Company,  6. 

IMPERTINENCE. 

1.  When  an  answer  is  impertinent 
only  in  part,  the  remedy  is  by  ex- 
ceptions.    Squier  v.  Shaw,  74 

.  It  is  not  impertinence,  in  an  an- 
swer to  a  bill  for  foreclosure  by  a 
second  mortgagee,  to  aver  that  his 
mortgage  is  for  a  larger  amount 
than  is  alleged  in  the  bill,  nor  in 
an  answer  thereto  by  the  mort- 
gagor, to  aver  that  he  has  paid  a 
specified  sum  on  the  complainants' 
mortgage,  for  which  he  claims 
credit.  lb. 

IMPLIED  CONTRACT. 

See  Condemnation  op  Laks,  7. 

IMPROVEMENTS. 

See  Municipal  Corporation,  paa- 
sim. 
Specific  Performance,  2,  8. 

INADEQUACY  OF  PRICE. 
See  Sheriff's  Sale,  1-5. 

INCOME. 
See  Will,  3,  9,  10,  25. 
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INFANT. 

See  Trust  and  Trustee,  5,  6. 
Will,  2,  3,  7,  10, 11. 


INFORMATION. 

See  Practice,  10, 

INJUNCTION. 

1.  Where  the  construction  of  an  im- 
portant public  work  has  been  per- 
mitted to  proceed  almost  to  com- 
pletion, in  full  view  of  all  parties 
that  could  be  afiected  thereby,  and 
large  expenditures  and  liabilities 
have  been  incurred,  and  no  action 
is  taken  to  prevent  the  progress  of 
the  work  for  more  than  fourteen 
months,  this  court  will  not  inter- 
fere by  preliminary  injunction. 
Att'y-Gen.  v.  N.  Y.  &  L.  B.  R. 
Co.,  49 

2.  A  mere  objection,  or  protest,  or 
threat  to  take  proceedings,  is  not] 
sufficient  to  exclude  the  conse- 
quences of  laches  or  acquiescence' 
in  such  a  case.  Ib.\ 

3.  The  extent  of  expenditure  in  the! 
execution  and  construction  of  aj 
public  work,  is,  to  a  certain  de- 
gree, the  measure  of  the  acquies-| 
cence.  lb. 

I 

4.  It  will  not  relieve  a  party  from 
the  consequence  of  his  delay  in 
bringing  suit  for  injunction,  that 
he  was  at  liberty  to  look  for  pro-i 
tection  to  legal  proceedings  insti- 
tuted by  another  party  who  had  a 
far  greater  interest  in  the  matter, 
when  the  injunction  sought  was 
denied  in  a  former  suit  brought  inl 
the  virtual  interest  of  such  other 
party.  lb. 

5.  A  stronger  case  of  delay  is  required! 
to  affect  those  who  assert  a  pub- 
lic right,  than  where  a  privatCj 
right  alone  is  in  dispute,  but  de- 
lay even  in  such  case  is  not  with-j 
out  effect.  Ib.\ 


6.  The  progress  of  a  public  work,  of 
much  importance  to  the  people, 
who,  through  the  legislature,  have 
authorized  it,  will  not  be  enjoined, 
except  in  a  case  clearly  calling  for 
the  intervention  of  tlie  court.     lb. 

7.  In  a  suit  for  an  injunction,  by  one 
of  two  adjacent  Land  owners,  to 
restrain  the  other  from  erecting  a 
building  on  lands  of  the  former, 
the  coiuplainant  is  entitled  to  the 
benefit  of  an  actual  location,  by 
fence,  erected  more  than  twenty- 
five  years  since,  and  up  to  which 
he  and  those  under  whom  he 
claims,  have  been  in  continued 
possession  during  all  that  time. 
Southmayd  v.  McLaughlin,  181 

8.  A  trespass  that  goes  to  the  destruc- 
tion of  the  inheritance,  will  be  re- 
strained until  the  trespasser  shall 
have  established  his  right  at  law.  26. 

9.  When  the  answer  fully  denies  the 
equity  of  the  bill,  and  the  affida- 
vits annexed  thereto  are  positive 
and  explicit,  and  fully  sustain  the 
denial,  the  injunction  will  be  dis- 
solved, unless  the  court  is  of  opin- 
ion that  the  relief  sought  may  be 
granted  on  the  final  hearing.  Lieb- 
stein  V.  Mayor  of  Newark,  200 

See  Co>fDEM;NATiox  of  Land,  2. 
Contract,  6. 
Jurisdiction,  2. 
^luNiciPAL  Corporation,  3, 

5,  12,  13,  16,  20,  22. 
Nuisance,  1-5. 
Practice,  8. 


INSOLVENCY. 

See  Mortgage,  21. 
Receiver. 


INTEREST. 

See  Trust  and  Trustee,  7, 1 0, 11. 
Vendor  and  Vendee,  1,  5, 6. 


INTERROGATORIES. 
See  Demurrer,  4. 
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ISSUE. 

1.  Quiet  occupation,  under  claim  of 
title,  entitles  a  party  in  such  occu- 
pation, to  an  issue  at  law  to  try  the 
validity  of  an  adverse  claim,  under 
the  "Act  to  compel  the  determin- 
ation of  claims  to  real  estate  in 
certain  cases,  and  to  quiet  the  title 
to  the  same ;"  it  is  peaceable  posses-\ 
sion  within  the  meaning  of  the  act. 
Powell  V.  Mayo,  178 

2.  That  the  adverse  claimant  is  a 
tenant  in  common,  does  not  qualify 
the  possession  or  affect  the  right  to 
an  issue.  Ih: 

See  Condemnation  of  Land,  9. 
Practice,  1. 


JUDGMENT. 

See  MoBTGAGB,  24,  25. 

Voluntary  Conveyance,  9, 10. 


JUDGMENT  CREDITOR. 

See  Deed. 

Mortgage,  14. 


JURISDICTION. 

1.  This  court  having  obtained  pos- 
session of  a  controversy,  over 
which  a  federal  court  in  another 
state  has  also  concurrent  and  co- 
ordinate jurisdiction,  will  retain 
it,  in  its  discretion,  until  it  has 
finally  disposed  of  it,  although  the 
subject  matter  of  the  controversy 
be  situated  there.  Home  Ins.  Co. 
V.  Howell,  238 

2.  Where  a  party  is  within  tlie  ju- 
risdiction of  this  court,  so  that  on 
a  bill  properly  filed  here,  this 
court  has  jurisdiction  of  his  per- 
son, although  the  subject  matter 
of  the  suit  may  be  situated  else- 
where, it  may,  by  the  ordinary 
jirocess  of  injunction  and  attach- 
ment for  contempt,  compel  him  to 
desist  from  commencing  a  suit  at 
law,  either  in  this  or  a  foreign 
state,  and  of  course  from  prosecu- 


ting   one    commenced    after    the 
bringing  of  the  suit  in  this  court. 

lb. 

See  Condemnation  of  Land,  2,  3. 
Contract,  1. 
Marriage,  1-3. 
Mortgage,  11, 12. 
Nuisance,  1-3,  4. 


LACHES. 

See  Injunction,  1,  2,  4,  5. 
Nuisance,  5. 
Voluntary  Conveyance,  6. 


LEASE. 
See  Corporation,  3. 

LAPSED  LEGACY. 
See  Legacy,  1,  2. 

LEGACY. 

1.  The  general  rule  is,  that  the  re- 
siduary legatee  is  entitled  as  well 
to  a  residue  caused  by  a  lapsed 
legacy,  as  to  what  remams  after 
payment  of  debts  and  legacies. 
The  only  exception  to  the  rule  is 
where  the  words  used  show  an 
intention  on  the  part  of  the  testa- 
tor, to  exclude  the  lapsed  legacy 
from  the  operation  of  the  re- 
siduary clause.  TindalVs  Eo^ra  v. 
Tindall,  612 

2.  Where,  after  a  legacy  to  his  wife, 
and  certain  general  legacies,  the 
testator  gives  "  whatever  of  my 
property  shall  remain  after  pay- 
ment of  the  above,"  to  his  residu- 
ary legatees,  and  the  legacy  to  his 
wife  lapses  by  her  death  in  testa- 
tor's lifetime,  such  legacy  falls  in- 
to the  residue,  and  does  not  go  to 
the  next  of  kin.  lb. 

3.  A  testator,  having  first  directed 
his  debts  to  be  paid,  gave  a  money 
legacy  to  each  of  his  two  daugh- 
ters, and  a  specific  legacy  of  house- 
hold goods  to  his  said  daughters 
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and  his  son  C,  equally.  His  will 
then  proceeded  as  follows:  "I 
give  and  l)e(iueath  to  my  son  C. 
the  entire  residue  of  my  estate, 
both  real  and  personal,  not  other- 
wise disposed  of,  to  him,  his  heirs 
and  assigns."  Held,  that  the  pecu 
niary  legacies  were  a  charge  on 
the  testator's  real  estate.  Corwine 
V.  Corwine,  579 

4.  If  legacies  are  given  generally, 
and  the  residue  of  the  real  and 
personal  estate  is  afterwards  given 
in  one  mass,  the  legacies  are  a 
charge  on  the  residuary  real,  as 
well  as  personal  estate.  lb. 

See  Will,  1-3,  6,  12-14,  21. 


LEGISLATURE. 

See  CoBPOKATioN,  4,  5. 
Steeet  Railroad,  1 . 


LIEN. 
See  Mortgage,  17. 

MAINTENANCE. 
See  Divorce,  4-6. 


MARRIAGE. 

1.  A  marriage  will  not  be  annulled 
for  impotence.  The  Court  of  Chan- 
cery is  restricted  in  its  jurisdiction 
in  suits  for  divorce,  to  the  legisla- 
tion on  the  subject,  and  in  suits  for 
nullity  of  marriage  to  cases  within 
the  inherent  and  undoubted  juris- 
diction of  equity.     Anonymous,    19 

2.  This  court  will,  outside  of  its  statu- 
tory jurisdiction,  annul  a  contract 
of  marriage  only  where  the  con- 
tract is  void ;  not  where  it  is  void- 
able merely.  lb. 

3.  The  Court  of  Chancery,  under  its 
general  power  to  annul  fraudulent 
contracts,  in  the  absence  of  eccle- 
siastical courts,  and  of  any  provi- 
sion in  the  constitution  for  a  diflfer- 
ent  tribunal  with  requisite  author- 


ity, has  power  to  annul  a  contract 
of  marriage  for  sufficient  fraud. 
Oarris  v.  Carris,  516 

.  A  fraudulent  concealment  of  preg- 
nancy at  the  time  of  marriage, 
when  the  husband  had  had  no 
connection  with  his  wife,  and  was 
ignorant  of  her  unchastity,  and  a 
child  was  born  within  two  and  a 
lialf  months  after  the  marriage,  is 
such  fraud  as  will  entitle  the  hus- 
band to  a  decree  of  nullity  of  mar- 
riage, where  he  has  not  acquiesced, 
but  left  his  wife  as  soon  as  the 
fraud  was  discovered.  lb. 

.  Neither  ante-nuptial  incontinence, 
nor  the  mere  mistake  of  a  husband 
as  to  the  paternity  of  a  child  born 
after  marriage,  but  begotten  before 
by  another,  when  he  has  himself 
been  guilty  of  criminal  lewdness 
towards  his  wife  before  marriage, 
nor  false  representations  in  regard 
to  family,  fortune,  or  external  con- 
dition, are  sufficient  to  avoid  the 
marriage  contract.  lb. 


MARRIED  WOMAN. 

A  contract  by  a  married  woman  for 
the  sale  of  her  real  estate,  and  a 
deed  executed  by  herself  alone,  are 
void.  Equity  will  not  enforce  the 
one,  or  give  eifect  to  the  other. 
Phelps  V.  Morrison,  195 


MASTER'S  REPORT. 

1.  A  refusal  by  a  master  to  adjourn 
an  examination  at  request  of  coun- 
sel of  some  of  the  defendants,  to 
affijrd  him  an  opportiuiity  to  pro- 
duce witnesses  in  behalf  of  those 
whom  he  represents,  should  he 
conclude  to  do  so,  is  good  cause  for 
a  motion  to  set  aside  the  report. 
Exceptions  to  the  report  in  such 
case,  is  not  correct  practice.  Doug- 
las V.  Merceles,  25 

2.  Irregularities  of  the  master  in  his 
proceedings,  or  neglect  to  report 
on  the  matters  referred,  are  prop- 
erly brought  before  the  court  by 
motion  to  set  aside  the  report  or  to 
refer  it  back  to  be  perfected.      lb. 
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MISJOIXDEE. 
See  MtrtTiFARiousNESs. 

mortgagp:. 

1.  A  mortgagor  will  not  be  permit- 
ted to  cut  wood  and  timber  oft"  of 
mortgaged  premises,  to  au  extent 
calculated  to  render  the  premises 
an  insufficient  security  for  the 
mortgage  debt,  tiiongh  the  mort- 
gagee agreed,  at  the  time  of  the 
sale,  that  the  mortgagor  should 
have  the  right  to  cut  the  wood  and 
convert  it  into  timber  at  his  plea- 
sure.    Emmons  v.  Hinderer,        39 

2.  The  equities  between  the  holders 
of  two  second  mortgages,  each 
upon  a  distinct  tract  of  land,  both 
of  which  are  embraced  in  a  first 
mortgage,  are  equal,  and  eacli  is 
bound  to  beai*,  in  due  proportion 
to  the  value  of  the  tract  mortgaged 
to  him,  the  burden  of  the  first 
mortgage.  Mutual  Lift  Ins.  Co.  v. 
Boughrum,  44 

3.  A  holder  of  a  second  mortgage  has 
the  right  to  foreclose  it,  and  sell 
the  property  for  the  payment  of, 
his  debt,  subject  to  the  lien  of  the 
first  mortgage.  If  he  becomes  the 
purchaser,  he  is  still  entitled  lo  all 
the  equities  to  which  he  was  enti- 
tled before  the  sale.  lb. 

4.  An  announcement  at  the  time  of 
the  sherifl"'s  sale,  under  a  fore- 
closure, by  the  holder  of  a  second 
mortgage  upon  one  parcel  of  land, 
before  the  bidding  commenced, 
that  the  premises  would  be  sold 
"subject  to  a  mortgage  of  $3000," 
does  not  create  an  equity  in  favor 
of  a  holder  of  a  second  mortgage 
upon  another  parcel,  in  a  subse- 
quent suit  to  foreclose  a  first  mort- 
gage, covering  both,  to  have  the 
tract  so  sold,  first  sold  to  raise  the 
amount  due  on  such  first  mort- 
gage, before  recourse  is  had  to  the 
land  covered  by  his  mortgage.   lb. 

5.  Nor  does  such  announcement  cre- 
ate a  like  equity  in  favor  of  the 
mortgagors,  who  still  hold  title  to 


the  tract  on  which  was  the  second 
mortgage,  on  the  ground  that  the 
announcement,  "  subject  to  the . 
mortgage  of  $3000,"  «&c.,  obviously 
caused  tlie  nro|)erty  to  sell  for  a 
smaller  sum  than  it  otherwise 
would  have  brought.  lb. 

6.  Bill  to  foreclose  a  purchose  money 
mortgage.  Cros.s-bill  setting  up 
fraud  in  the  sale.  Held,  that  the 
evidence  failed  to  disclose  any 
fraud,  misrepresentation,  or  breach 
of  faith.     P'annan  v.  Meeker,     110 

7.  A  mortgage,  free  from  usury  in 
the  hands  of  the  mortgagee,  is  not 
rendered  usurious  by  the  payment 
of  a  premium  to  his  a.'^signee,  to 
induce  him  to  purchase  it.  Conover 
V.  Hobart,  120 

8.  But  even  if  the  mortgage  was  usu- 
rious, a  purchaser  of  the  mort- 
gaged premises,  who  has  taken  a 
conveyance  from  the  mortgagor, 
expressly  subject  thereto,  cannot 
set  up  usury  as  a  defence  to  a  suit 
on  the  mortgage.  lb. 

9.  The  purchaser  of  a  mere  equity 
of  redemption  in  premises  covered 
by  a  usurious  mortgage,  who  buys 
subject  to  the  lien  of  such  mort- 
gage, cannot  set  up  usury  as  a 
defence  to  the  encumbrance.      lb. 

10.  A  mortgagee  who  assigns  the 
mortgage  and  guarantees  the  debt, 
is  a  proper  party  in  a  suit  to  fore- 
close the  mortgage,  and  a  personal 
decree  may  be  made  against  him 
for  any  deficiencv.  Jarman  v.  Wis- 
wall,  '  267 

11.  That  the  liability  of  such  guar- 
antor cannot  take  effect  until  the 
remedy  against  the  mortgagor 
shall  iiave  been  exhausted,  is  no 
objection  to  the  jurisdiction  of  this 
court.  The  decree,  in  such  case, 
would  be  made  to  conform  to  the 
liability.  lb. 

12.  That  the  guarantor  is  liable  at 
law,  by  direct  and  express  cove- 
nant, for  the  payment  of  tlie  defi- 
ciency, and  his  liability,  there- 
fore, a  mere  legal  one,  will   not 
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deter  the  court,  under  the  statute, 
from  exercising  jurisdiction.       lb. 

13.  The  charge  of  misrepresentation 
as  to  the  value  and  condition  of 
the  articles,  the  purchase  money 
for  which  the  mortgage  was  given 
to  secure,  and  of  bad  faith  in  other 
parts  of  the  transaction — held  not 
to  be  established.  Decree  for  com- 
plainant, with  the  usual  reference 
Hubbard  v.  Van  Dyke,  355 

14.  A  deed  absolute  in  terms,  but 
intended  merely  as  a  security  for 
a  debt,  is  a  mortgage.  Judge  v. 
Beese,  387 1 

15.  Bill  by  judgment  creditors,  who' 
were  the  purchasers  at  a  sheriff's! 
sale  under  the  execution  issued  on 
their  judgment,  of  their  debtor's' 
real  estate,  for  a  release  of  the, 
property  from  a  former  grantee  of 
the  debtor,  on  the  ground  that  the 
grantee's  deed  was  intended  as  aj 
mortgage  only,  and  has  been  satis-' 
fied,  or  for  a  decree  to  such  effect : 
Held,  the  creditors  were  entitled 
to  a  conveyance  of  so  much  of  I 
the  property  as  had  not  been  con-' 
veyed  to  bona  fide  purchasers, 
upon  payment  of  any  balance  due 
on  the  mortgage.  lb. 


16.  A  deed  in  the  nature  of  a  mort- 
gage, given  by  a  tenant  in  common 
upon  his  undivided  interest  in 
lands,  leaves  in  him  an  estate 
which  entitles  him  to  apply  for 
partition.       Kline     v.    McGuckin, 

411 

17.  The  mortgage  deed  is  transferred 
by  the  partition,  as  a  lien,  exclu- 
sively to  the  share  set  off  to  the 
mortgagor.  lb. 

18.  A  conveyance  by  the  mortgagee 
of  such   interest,  in   trust   for  his 
wife   and   children,  made  without 
adequate  consideration,  and   with' 
notice  to  his  grantee  and   to   hiS|| 
wife,   that   the  deed    to  him  was! 
simply  a   mortgage,  stands   in  re-;  I 
spect  to  creditors  as  a  voluntary|] 
settlement,  and  his  grantee  has  no 
equities  or  rights  superior  to  hisll 
own.  lb.' 


19.  An  absolute  conveyance  recorded 
as  such,  but  by  an  express  oral 
agreement  between  the  parties 
taken  as  a  security,  is  a  valid  mort- 
gage, and  entitled  to  priority  over 
subsequent  liens.  The  fourth  sec- 
tion of  the  "  act  to  register  mort- 
gages" does  not  apply  where  the 
defeasance  is  verbal.  lb. 

20.  A  conveyance  of  land  was  made, 
subject  to  two  mortgages,  payment 
of  which  was  expressed  in  the  deed 
to  be  assumed  by  the  grantee.  In 
a  suit  to  foreclose  the  prior  mort- 
gage, the  holder  of  the  second 
mortgage  was  a  party  defendant, 
and  the  decree  directed  the  amount 
of  the  second  mortgage  to  be  raised 
and  paid.  At  the  sheriff's  sale 
under  execution,  the  grantee  and 
owner  of  the  equity  of  redemption 
bought  the  lands  in  for  a  trifle 
more  than  the  sum  due  on  the 
prior  mortgage,  leaving  a  large 
deficit  on  the  second.  Suit  is  now 
brought  to  re-establish  and  fore- 
close the  second  mortgage.  The 
evidence  taken  in  this  suit  showed 
that  sale  to  have  been  in  the  ab- 
sence of  the  second  holder,  and 
with  the  purpose  of  discharging 
the  lands  of  the  second  mortgage 
without  payment  of  it  in  full. 
Held,  that  in  equity  the  effect  of  the 
purchase  and  sheriff's  deed  was  to 
pay  off  the  prior  mortgage,  and  to 
make  the  second  mortgage  a  first 
lien  for  the  unpaid  amount  of  it. 
Stiger  v.  Mahone,  426 

21.  The  assumption  by  the  grantee, 
in  the  conveyance,  of  the  mort- 
gage debt,  makes  the  grantee  per- 
sonally liable  in  equity  to  the 
holder  of  the  mortgage,  and  the 
insolvency  of  the  obligor  in 
the  bond  need  not  be  charged  or 
proved  to  warrant,  in  the  foreclo- 
sure suit,  a  decree  for  payment  of 
the  deficiency  after  sale  of  the 
lands.  lb. 

22.  C.  K.  withdrew  from  the  firm  of 
Kirtland  &  Co.,  composed  of  C. 
and  her  son  G.,  January,  1864,  at 
which  date  the  firm  was  insolvent. 
Her  husband  took  her  place  in  the 
firm,  and  in  the  following  Novem- 
ber, the   husband   and  son   being 
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then  insolvent,  the  husband  exe- 
cuted to  a  trustee  a  mortgage  to 
secure  to  C.  tlie  money  which  she 
had  put  in  the  firm  of  Kirtiand  & 
Co.,  as  her  share  of  ihe  capital. 
This  mortgage  is  void  as  against 
creditors  of  Kirtiand  &  Cu.  At 
the  time  the  luisband  joined  the 
firm,  there  was  no  agreement  to 
pay  C.  anything  for  her  interest  in 
the  firm,  and  as  it  was  worth  noth 
ing,  no  promise  to  pay  will  be  im 
plied.  The  mortgage  is  valid  so 
far  as  it  secures  the  funds  of  the 
minor,  J.  T.  K.,  which  had  been 
used  by  the  firm.  Wheeler  v.  Kirt- 
iand,   '  552 

23.  The  mortgage  was  given   to  the 
•    trustee   and  "  his   successors,"  in- 
stead of  "  his  heirs,"  and  therefore 
carries  only  a  life  estate.  lb. 

2-4.  An  equitable  mortgage  for  a 
precedent  debt  lias  no  equity  supe 
rior  to  that  of  a  valid  subse- 
quent judgment  at  law.  Between 
such  contestants,  the  first  perfected 
legal  lien  should  prevail.  The 
rule  is  otherwise  with  regard  to 
bona  fide  purchasers  or  equitable 
mortgagees,  where  the  considera 
tion  of  the  mortgage  is  paid  at  the 
time  it  is  given.  Equity,  in  the 
latter  case,  regards  the  equitable 
mortgagee  as  a  bona  fide  purchaser. 

lb. 

25.  The  judgment  of  G.  W.  K.  against 
J.  and  G.  K.,  who  were  insolvent 
at  the  time  of  its  rendition,  so  fiir 
as  it  includes  the  debt  of  the  firm  of 
C.  and  G.  K.,  should  be  postponed 
to  the  judgment  of  W.  and  G.     lb. 

See  Pleadings,  1 1 . 
Practice,  3,  4,  6. 
Quia  Timet. 


MORTGAGEE  AND  MORT- 
GAGOE. 


See  Mortgage,  1. 


MULTIFARIOUSNESS. 

1.  An  objection    to  a    bill    on    the 
ground   of  multifariousness,  must 


be  taken  advantage  of  by  plea,  de- 
murrer, or  answer,  exj^ressly  for 
that  purpose.  It  cannot  avail  the 
defendant  on  final  hearing.  By 
answering  the  matter  of  the  bill, 
he  has  waived  the  objection.  Annin 
V.  Annin,  184 

2.  A  bill  will  be  dismissed  on  the 
ground  of  misjoinder  or  multifari- 
ousness at  the  hearing,  only  when 
the  court  finds  itself  embarrassed 
thereby,  to  such  an  extent  as  to 
prevent  it  from  administering  ap- 
propriate relief.  lb. 


MUNICIPAL  CORPORATION. 

1.  Municipal  authorities,  in  the 
making  of  street  improvements, 
authorized  by  law  to  be  made  at 
the  expense  of  the  owners  of  lands 
to  be  benefited  thereby,  are,  to  a 
certain  extent,  the  agents  of  such 
owners.  Contracts  lawfully  made, 
at  the  discretion  of  the  authorities, 
are  binding  upon  the  land  owners, 
thougli  injudiciously  made,  but  the 
owners  are  entitled  to  have  such 
contracts  performed  substantially, 
in  all  things,  according  to  their 
terms,  and  the  authorities  have  no 
power  to  dispense  with  such  per- 
formance, to  the  gain  of  the  con- 
tractor and  the  loss  of  the  property 
owners.     Schumm  v.  Seymour,    143 

2.  If  official  authorities  are  about 
to  accept  and  pay,  under  a  con- 
tract, for  what,  in  substantial  and 
important  respects,  is  not  accord- 
ing to  the  contract,  so  that  the  dif- 
ference enures  to  the  benefit  of  the 
contractor,  at  the  expense  of  the 
owners,  the  authorities,  in  so  doing, 
are  guilty  of  a  breach  of  trust, 
which  amounts  to  a  fraud.  The 
proper  and  only  remedy  in  such 
case,  is  in  equity.  lb. 

3.  If  tlie  land  owners  stand  by  and 
see  the  officials  pay  the  contractor 
they  can  liave  no  relief  against 
the  assessment.  But  a  court  of 
equity  will  enjoin  such  wrongful 
payments,  and  in  so  doing,  does 
not  interfere  with  the  exercise,  by 
municipal  corporations,  of  the  leg- 
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islative   or    discretionary    powers 
conferred  by  their  charters.        Ib.\ 

4.  In  the  exercise  of  the  legislative 
or  discretionary  powers  conferred 
upon  municipal  corporations  by 
their  charters,  they  are  beyond  tlie 
control  of  the  courts ;  but  after 
such  powers  have  been  exercised, 
and  the  authorities  are  about  ful- 
filling a  contract  for  street  im- 
provements, by  paying  for  its  per- 
formance with  the  money  of  the 
lot  owners,  they  are  not  acting  in 
a  legislative  capacity,  but  in  the 
capacity  of  agents,  amenable  to  the 
courts.  lb. 

6.  Where  a  contract  made  by  street 
commissioners,  under  chartered 
authority,  requires  that  paving 
shall  be  done  in  accordance  with 
specifications,  but  the  work  is  not 
so  done,  and  the  departure  from 
the  contract  results  in  a  large 
saving  to  the  contractor,  the  pay- 
ment of  the  stipulated  price  will 
be  restrained,  even  though  the 
substituted  work  be  equally  good 
with  what  the  contract  required. 

lb. 

6.  The  afiliirs  of  a  corporate  body 
can  be  transacted  only  at  a  cor- 
porate meeting.  Its  legislative 
and  discretionary  powers  can  be 
exercised  only  by  the  coming 
together  of  the  members  who  com- 
pose it;  and  its  purposes  or  will 
can  be  expressed  only  by  a  vote 
embodied  in  some  distinct  and 
definite  form.  Their  only  exist- 
ence is  as  a  board,  and  they  can 
do  no  valid  act  except  as  a  board, 
and  such  act  must  be  by  ordinance 
or  resolution,  or  something  equiva- 
lent thereto.  Jb. 

7.  Under  a  charter  investing  com- 
missioners with  powers  over  street 
improvements,  and  expressly  en- 
acting that  no  work  or  materials 
for  the  improvement  of  streets 
shall  be  contracted  for,  unless 
specifications  therefor,  and  pro- 
posals for  doing  such  specified 
work,  or  furnishing  such  specified 
materials,  have  been  fully  adver- 
tised, a  property  owner  cannot  be 


assessed  for  any  part  of  the  cost 
of  work  and  materials  furnished 
upon  the  order  of  individual  com- 
missioners, and  without  any  bar- 
gain as  to  jjrice  or  other  particu- 
lars between  the  commissioners, 
in  their  lawful  capacity,  and  the 
contractor,  and  without  advertise- 
ments or  competitive  bids.  lb. 

8.  Public  policy  requires  such  re- 
strictive enactments  to  be  rigidly 
enforced,  and  the  consequences  re- 
sulting from  the  void  character 
of  the  contracts  they  prohibit, 
must  be  the  same  in  equity  as  at 
law.  lb. 

9.  It  is  a  general  and  fundamental 
principal  of  law,  that  all  persons 
contracting  with  a  municipal  cor- 
poration must,  at  their  peril,  in- 
quire into  the  power  of  the  corpo- 
raton,  or  its  officers,  to  make  the 
contract.  And  a  cpntract  beyond 
the  scope  of  the  corporate  powers 
is  void.  Jb. 


10.  Where  municipal  officers  exer- 
cise powers  not  conferred  by  char- 
ter, in  the  making  of  street  im- 
provements, they  are,  in  no  sense, 
agents  or  representatives  of  prop- 
erty owners,  and  no  liability  at- 
taches to  the  latter,  from  mere  in- 
action or  silence,  for  improve- 
ments so  made.  The  doctrine  of 
equitable  estoppel  lias  no  place  in 
a  case  where  usurped  powers  have 
been  exercised  by  municipal  offi- 
cers, who,  in  so  doing,  were  con- 
travening public  policy,  as  well  as 
known  positive  law.  lb. 

11.  Where  officials  are  acting  within 
the  terms,  of  their  delegated  pow- 
ers, though  they  may  be  acting 
carelessly,  negligently,  or  in  cul- 
pable betrayal  of  their  trust,  they 
are  the  agents  of  those  whose 
property  is  liable  to  be  charged ; 
and  if  tlie  latter  acquiesce  in,  or 
fail  to  interpose  when  the  negli- 
gent or  culpable  conduct  of  their 
agents  is  open  to  their  view,  they 
will  not  afterwards  be  allowed  to 
set  it  up,  when  the  effect  of  so 
doing  will  be  to  subject  innocent 
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parties  to  the  burden  that  would 
otherwise  fall  upon  themselves. 

lb. 

12.  The  police  powers  vested  in  mu- 
nicipal bodies,  by  which  the  pub- 
lic peace,  health,  comfort,  and 
convenience,  and  the  general  wel- 
fare are  secured  or  promoted,  are 
not  only  respected,  but  maintained, 
by  the  courts,  which,  as  a  matter  of 
public  policy,  will  not  interfere 
with  or  disturb  municipal  bodies 
in  the  legitimate  exercise  of  tliose 
powers.  It  is  only  when  those 
bodies  transcend  their  limits  in 
that  respect,  that  the  aid  of  tlie 
courts  can  be  successfully  invoked 
to  restrain  them  or  to  visit  upon 
them  the  injurious  consequences 
of  their  acts.      Weil  v .  Ricord,     169 

13.  The  board  of  health  of  the  city 
of  Newark,  in  the  legitimate  ex- 
cise of  its  powers,  cannot  abso- 
lutely prohibit  the  carrying  on  of 
a  lawful  business,  not  necessarily 
a  nuisance,  but  which  may  be  con- 
ducted without  injury  or  danger 
to  the  public  health,  and  without 
public  inconvenience.  They  will  be 
confined. in  their  interference  with 
the  lawful  business  of  any  individ- 
ual, to  such  interruptions  as  may  be 
reasonably  necessary  to  enable 
them  to  abate  any  nuisance  he  may 
create  in  conducting  it.  lb. 

14.  A  person  cannot  be  deprived  of 
the  use  of  his  property  for  the 
purposes  of  his  lawful  business,  by 
force  of  an  adjudication  of  a  board 
of  health,  under  its  powers  over 
the  matter  of  nuisances,  made 
without  notice  to  him,  and  with- 
out giving  him  an  opportunity  to 
be  heard  in  his  defence.  lb. 

15.  A  grant  of  special  powers  to  a 
corporation,  will  not  be  enlarged 
by  intendment  to  include  a  power 
not  expressly  conferred.  lb. 

16.  Where,  under  the  provisions  of 
a  city  charter,  the  entire  cost  and 
expense  of  street  improvements 
are  to  be  assessed  upon  the  prop- 
erty  owners   on   the   line   of  the 


street,  or  part  of  the  street,  on 
which  the  improvements  are 
made,  and  the  work  is  all  com- 
pleted and  accepted,  and  the  con- 
tract price  therefor  all  paid,  before 
suit  commenced,  equity  will  not 
restrain  the  city  from  assessing  the 
property  owners  for  the  cost  of  a 
pavement,  on  the  ground  that  the 
work  had  not  been  done  according 
to  the  requirements  of  the  con- 
tract, and  that,  in  materials  and 
execution,  it  was  so  defective  as  to 
render  the  pavement  almost  use- 
less.    Leibstem  v.  Mayor  of  Newark, 

200 

17.  A  court  of  equity  will  not  enter- 
tain an  action  for  relief  against 
an  erroneous  or  illegal  assessment, 
except  where  the  enforcement  of 
the  assessment  would  lead  to  a 
multiplicity  of  suits,  or  where  it 
would  produce  irreparable  injury, 
or  where  the  assessment,  on  the 
face  of  tlie  proceedings,  is  valid, 
and  extrinsic  evidence  is  required 
to  show  its  invalidity.  lb. 

18.  That  the  levy  and  collection  of 
the  assessment  might  deprive  the 
complainant  of  his  property,  is 
not  the  irreparable  injury  contem- 
plated by  the  exception.  lb, 

19.  Where,  under  the  provisions  of  a 
city  charter,  the  corporation,  in 
the  making  of  street  improvements 
are  to  be  regarded  as  the  agents  of 
the  land  owners,  the  latter  must 
bear  the  consequences  of  the  neg- 
ligence of  their  agents.  lb. 

20.  Where,  under  the  provisions  of  a 
city  charter,  the  city  authorities, 
in  the  making  of  street  improve- 
ments, are  the  agents  of  land  own- 
ers, and  have  been  guilty  of  negli- 
gence in  permitting  such  improve- 
ments to  be  made  in  a  grossly 
defective  manner,  and  to  the  great 
injury  of  the  land  owners,  a  court 
of  equity  will  restrain  the  authori- 
ties from  paying  for  the  work  until 
the  defects  shall  have  been  reme- 
died, or  will  compel  a  just  deduc- 
tion, in  respect  of  such  defects, 
from  the  contract  price,  if  it  be 
still  unpaid,  or  from  any  part  of 
it  remaiuinig  unpaid,  if  sufiicient 
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for  the  purpose ;  and  if  not  suffi- 
cient, then  so  far  as  it  will  go.  But 
the  application  must  be  made 
while  the  court  lias  the  power  to 
do  justice  between  the  parties, 
without  injustice  to  others.         lb. 

21.  But  if  the  land  owners  stand  by 
and  permit  the  city  to  pay  the 
contractor,  they  can  have  no  relief 
against  the  assessment.  Tlieir  in- 
action is  a  ground  of  estoppel,  and 
by  permitting  the  city  to  pay  the 
contract  price,  they  have  put  it 
out  of  the  power  of  the  court  to 
aflbrd  relief.  lb. 

22.  Where  land  owners,  along  the 
line  of  a  street  where  improve- 
ments have  been  made,  seek,  on 
the  score  of  the  negligence  of  tlie 
municipal  authorities  in  tlie  exe- 
cution of  the  contract,  to  restrain 
the  assessment  of  the  contract 
price  upon  them,  and  so  shift,  to 
the  tax  payer  at  large,  a  part  of 
the  burden  which  the  legislature 
intended  should  be  borne  by  them 
selves  alone,  vigilance  as  to  the 
work,  and  prompt  recourse  to  tlie 
court,  are  essential  prerequisites 
to  the  application.  lb. 

See  Street  Eatlroad,  1,  2. 

MUNICIPAL  IMPROVEMENTS, 

See  MuNicrPAi,  Corporation,  pas- 
sim. 
Will,  16,  17. 

NOTICE. 

See  Arbitrator,  2-5. 

Municipal  Corporation,  14. 
Practice,  7. 


NUISANCE. 

1.  The  jurisdiction  of  courts  of 
equity  to  redress  the  grievance  of 
public  nuisances,  by  injunction,  is 
undoubted,  and  clearly  established. 
But  it  is  well  settled,  that  as  a 
general  rule,  equity  will  not  inter- 
fere where  the  object  sought 
can  be  as  well   attained    in   the 


I  ordinary  tribunals.  Atfy- General 
V.  Brown,  89 

2.  Because  the  remedy  by  indictment 
is  so  efficacious,  courts   of  equity 

I  entertain  jurisdiction  in  such  cases 
I  with  great  reluctance,  whether 
,  their  intervention  is  invoked  at 
the  instance  of  the  Attorney-Gen- 
eral, or  of  a  piivate  individual 
who  suffers  some  injury  therefrom, 
distinct  from  that  of  the  public, 
and  they  will  only  do  so  where 
there  appears  to  be  a  necessity  for 
the  interference.  lb. 

3.  The  obstruction  of  a  highway, 
which  not  only  is  not  used,  but 
cannot  be  used,  is  not  the  sort  of 
grievance  wliich,  under  its  juris- 
diction over  public  nuisances,  this 
court  will  undertake  to  redress  by 
injunction.  lb. 

4.  This  court  will  not  interfere,  by 
injunction,  in  tbe  matter  of  an  ob- 
struction to  a  highway,  where  the 
highway  has,  for  a  long  period  of 
titue,  been  disused,  and  where  the 
inconvenience  to  the  public,  occa- 
sioned by  the  obstruction,  is  so  in- 
considerable,— being  at  most  the 
necessity  of  making  a  slight  de- 
tour, lb. 

5.  Where,  upon  an  information  to 
restrain  the  erection  of  a  building 
in  a  public  higliway,  it  appears 
that  the  public  authorities  have 
failed  to  take  any  action  for 
seventeen  days,  and  that  no  irre- 
parable or  even  serious  injury 
appears  to  have  been  done,  or  to 
be  about  to  be  done,  which  should 
induce  the  action  of  this  court  in 
tlie  matter,  but  the  case  presents 
merely  tiie  features  of  an  unwar- 
ranted occupation  of  part  of  a 
public  highway,  disused  but  not 
abandoned,  to  its  complete  ob- 
struction— an  invasion  of  the  pub- 
lic right,  unattended,  however, 
with  any  considerable  public  in- 
convenience—the jurisdiction  of 
this  court  will   not   be  exercised. 

lb. 

See  Municipal  Corporation,  13, 14. 
Railroad  Company,  4. 
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OEDER. 

See  Appeal. 
Practice,  7. 


ORDER  FOR  PUBLICATION. 
See  Practice,  15. 

PARENT  AND  CHILD. 

The  situation  and  circumstances  of 
the  mother  being  such  that  she  is 
able  to  educate  and  rear  her  child- 
ren, and  Iier  entire  fitness,  intel 
lectually  and  morally,  for  the 
work,  clearly  appearing,  and  in 
view  of  the  immorality  of  the 
father,  the  custody  of  the  children 
was  awarded  exclusively  to  the 
mother.     JVbei  v.  Noel,  137 

PAROL. 

Parol  evidence  is  inadmissible  to 
show  that  when  an  agreement 
was  made,  the  parties  agreed  to 
something  else,  that  enlarges  or 
abridges  the  contract  then  written 
Locander  v.  Lounsbury,  417 

PARTIES. 

1.  A  mortgagee  holding  a  mortgage 
given  by  a  person  holding  title 
under  a  fraudulent  conveyance,  is 
a  proper  party  to  a  suit  to  set 
aside  such  conveyance.  Miller 
Jamison,  41 

2.  All  persons  participating  in  mak 
ing  a  fraudulent  conveyance,  are 
proper  parties  to  a  suit  to  set  aside 
such  conveyance.  Ib.\ 

3.  To  a  bill  by  a  trustee  of  a  married 
woman,  calling  in  question  the 
act  of  her  husband  in  disposing 
of  as  his  own,  property  of  which 
the  wife  claims  to  be  the  equita- 
ble owner,  the  husband  is  a 
necessary     party.       Pendleton     v. 

Woodhoiise,  347 


See  Mortgage,  10. 
Practice,  3,  5. 
Realty,  3. 

PARTITION. 

See  Mortgage,  16,  17. 
Practice,  1,  2. 

PARTNER. 

See  Partnership. 

PARTNERSHIP. 

A  deed  of  settlement  between  part- 
ners of  their  partnership  affairs, 
declared  to  be  made  with  a  view 
to  a  full  and  final  settlement,  and 
the  recognition  of  existing  rights, 
referring  particularly  to  specific 
matters  of  contention  between 
them,  and  full  and  explicit  in  its 
provisions,  entered  into  after  long 
consideration  and  full  opportunity 
to  investigate  the  matters  it  refers 
to,  and  formally  executed  under 
hand  and  seal,  will  not  be  dis- 
turbed at  the  instance  of  one  part- 
ner against  the  other,  except  for 
the  most  cogent  reasons.  Murray 
V.  Elston,  310 

PETITION. 
See  Practice,  3-6. 

PLEADING. 

1.  The  defence  of  usury  must  not 
only  be  distinctly  set  up  in  the  an- 
swer, and  the  terms  of  the  usurious 
contract  and  the  quantum  of  the 
usurious  interest  or  premium  spe- 
cified, and  distinctly  and  correctly 
set  out,  but  the  defendant  must 
also  prove  the  usury  as  laid.  And 
if  he  fails  in  proving  the  usurious 
contract,  in  the  way  and  manner 
in  which  he  has  charged  it  in  the 
answer,  he  must  fail.  Hannas  v. 
Hawk,  124 

2.  The  rule  applies,  notwithstanding 
I  the  penalty  has  been  mitigated  by 
I     the  usury  law  now  in  force.        lb. 
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3.  To  establish  the  defence  of  usury,: 
the  proof  must  be  clear  and  cogent. 
Probabilities  will  not  be  accepted, 
nor  can  recourse  be  had  to  con- 
jectures, to  aid  the  defence.         lb. 

I 

4.  In  setting  up  a  defence  of  usury,  I 
in  a  suit  in  chancery,  tiie  defend-  | 
ant   must,  in  his  answer,  as  in  a 
plea  of  usury  in  an  action  at  law, 
set  out  the  particular  facts  and  cir-  ] 
cumstances  of  tlie  supposed  usuri- 
ous agreement,  tbat  tlie  court  may 
see  that  the  agreement  was  in  vio- 
lation of   the  statute.      Turrell  v. 
JByard,  135 

I 

5.  The  answer  must  set  up  tiie  usury, 
specifically.  The  terms  of  the 
usurious  agreement,  and  the  amount 
of  the  usurious  premium,  mu.st  be 
distinctly  and  correctly  stated.    Ib.i 

6.  A  charge  of  adultery,  with  one  C' 
F.  S.,  in  the  city  of  Philadelphia,! 
and  with  one  or  more  persons  inl 
houses  of  ill  fame,  in  specified] 
cities,  being  all  the  knowledge  thej 
complainant  had  at  the  filing  ofj 
the  bill,  sufficiently  particularizes 
the  places  and  persons  for  the  re- 
quirements of  pleading.  Noel  v. 
Nod,  137 

7.  Township  authorities  have  a  spe- 
cial interest  in  its  highways,  be- 
yond that  of  the  public  at  large, 
and  may  properly  file  a  bill  in 
their  corporate  name,  to  restrain 
an  unwarranted,  unjustifiable,  and 
injurious  inierference  with  its 
highways,  threatening  special  in 
jury  to  the  township,  of  a  charac 
ter  and  extent  such  as  to  call  for 
the  preventive  aid  of  eipiity. 
Greenwich  v.  JEastoa  and  Amboij  R 
B.  Co.,  217 

8.  A  denial  that  the  defendants  re- 
ceived the- whole  sum  of  money 
mentioned  in  the  mortgage,  and 
an  averment  that  a  "large  amount 
of  money  mentioned  in  the  mort- 
gage, wa^  unjustly  and  unlawfully 
detained  by  the  complainant  as  a 
bonus  and  imlawfiil  interest,  in 
excess  of  seven  per  cent,  per  an- 
num, and  not  paid  over  to  the 
defendants  at  the  time  of  the  exe- 
cution of  the  mortgage,  and  that 
it  has  not  been  paid  to  them,  or  to 


any  other  person  in  their  behalf, 
since  tlie  execution  of  the  mort- 
g.age,"  is  insufficient  as  a  plea  of 
usury.     Watson  v.  Conkliug,        230 

9.  A  denial  "  that  the  principal 
sum  mentioneil,  with  large  ar- 
rears of  interest  or  any  inter- 
est wiiatever,  is  due  and  owing 
to  the  complainant,"  and  an 
averment  "  that  a  large  portion 
of  said  principal  sum,  to  wit, 
the  sum  of  $500,  was  exacted  of 
the  said  V.  by  the  complainant, 
in  excess  of  interest  allowed  by 
law,  for  the  loan  of  the  remaining 
$5000  to  the  said  V.,  and  that, 
therefore,  the  complainant  is  nut 
entitled  to  receive  the  said  sum  of 
$500,  or  any  interest  upon  the  bal- 
ance of  the  said  principal  sum,"  is 
not  sufficient  to  support  the  de- 
fence of  usury.  Beatty  v.  Van 
Brenner,  312 

10.  To  support  such  defence,  the 
usurious  contract  must  be  alleged, 
and  the  facts  or  circumstances 
must  appear,  from  which  the  court 
can  determine  the  fact  of  usury,  lb. 

11.  When,  by  the  terms  of  a  mort- 
gage, it  has  become  due,  by  default 
in  the  payment  of  interest,  before 
suit  commenced,  it  is  not  necessary 
that  the  bill  should  formally  allege 
that  the  principal  was  due.  Aii 
allegation  that  no  principal  or 
interest  has  been  paid,  is  sufficient. 
Bodine  v.  Gray,  335 


POLICE  POWERS. 
See  Municipal  Corporation,  12. 

POWER  OF  SALE. 

See  Realty,  1,  4. 
Will,  23,  24. 

PRACTICE. 

..In  a  suit  for  partition,  this 
court  will  not  try  the  question  of 
illegitimacy,  on  which  the  com- 
plainant's title  is  alleged  to  depend, 
nor  direct  an  issue  to  be  framed 
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that  it  may  be  tried  at  law.     River- 
view  Cemeteiy  Go.  v.  Tamer,  18 

2.  If  in  a  suit  for  luirtition  the  com- 
plainant's title  is  denied,  and  the 
title  which  is  disputed  is  a  Ifegal 
one,  the  court  may  dismiss  the  bill, 
or  it  may,  ix.  gratia,  retain  the 
cause,  to  afford  the  complainaftt 
an  opportuninty  to  settle  his  title 
at  law.     It  will  not  do  more.      lb. 

3.  A  mortgagee  holding  a  first  mort- 
gage, agreed  with  the  mortgagor 
that  he  would  look  entirely  t6  the 
mortgage  for  the  payment  of  the 
debt,  and  would  hold  ^the  bond, 
with  warrant  of  attorney  to  coii-l 
fess  judgment,  as  evidence  of  the 
debt  only,  but,  in  violation  of  hisj 
agreement,  he  caused  judgment  to 
be  entered  against  the  mortgagor 
on  the  bond,  and  collected  the  full 
amount  of  the  debt.  A  later  own- 
er of  the  premises  gave  a  second 
mortgage.  The  master,  under  tiie 
reference  in  a  suit  to  foreclose  the 
second  mortgage,  reported  the  first 
paid  off;  and  tiie  second  the  only 
encumbrance.  The  former  owner 
only  learned  of  the  suit  after  entry 
of  the  final  decree.  On  liis  petition, 
setting  forth  the  foregoing  (among 
other)  facts,  and  claiming  to  be  sub- 
rogated to  the  rights  of  the  first 
mortgagee  under  his  mortgage(  held 
by  the  petitioner  uncanceled),  the 
enrollment  was  ordered  to  be  vaca- 
ted, the  final  decree  0[)ened,  and 
the  petitioner  made  a  part^-'defend- 
ant  in  respect  of  the  claim  o/  sub- 
rogation, with  leave  to  answer  and 
file  a  cross-bill.  Conrad  v.  Midli- 
son,  65 

4.  The  sherifiF  will  not  be  permitted 
to  proceed  to  sale  under  the  exe- 
cution, and  the  hearing  of  the 
petitioner's  claim  be  deferred  and 
determined  in  disposing  of  the 
proceeds  of  sale,  under  the  act  of 
March  17th,  1870.  The  complain- 
ant's right  to  priority  is  disputed. 

6.  In  a  case  like  this,  the  practice 
does  not  require  that  the  petitioner 
submit  his  proposed  answer  or  bill 
to  the  court  that  it  may  judge  of 
it,  before  he  is  permitted  to  file  it. 


All  that  can  be  reasonably  requir- 
ed is,  tiiat  the  applicant  shall,  by 
petition,  specifically  stale  such  facts, 
duly  verified,  as  will  satisfy  the 
court  that  he  has  a  bona  fide  claim 
to  such  an  interest  as  entitles  him 
to  be  made  a  party  to  the  suit.   lb. 

.  That  the  petitioner's  claim  to  an 
interest  in  the  cause  is  not  only  de- 
nied in  the  suit,  but  has  been  pass- 
ed upon  adversely  to  him  in  litiga- 
tions between  him  and  the  holder 
of  such  first  mortgage  in  another 
state,  upon  the  same  subject  mat- 
ter, is  a  point  going  to  the  merits 
of  the  controversy,  which  the 
court  will  not  undertake  to  deter- 
mine on  this  application.  lb. 

.  An  order  made  in  a  foreclosure 
suit  after  the  sale  of  the  mort- 
gaged premises  under  the  execution 
issued  on  the  decree,  requiring  a 
defendant,  (against  whom  no  de- 
cree to  such  ^flFect  was  taken, 
though  the  complainant  was  en- 
titled to  such  decree.)  to  pay  the 
deficiency,  and  awarding  execution 
against  hilh  in  case  of  his  failure 
to  do  so,  vacated,  for  want  of  notice 
of  the  application  therefor.  Jar- 
man  V.  Wiswail,  68 

.  This  court  will  not,  in  the  exercise 
of  its  discretion,  entertain  a  motion 
to  dissolve  an  injunction  upon  bill 
and  answer  merely,  where  the 
complainant's  right  is  supported 
by  evidence  before  the  court,  or 
within  its  control,  regularly  taken 
in  the  cause,  and  on  which  the 
complainant  intends  to  rely,  on  the 
final  hearing.    Christie  v.  Griffing,lQ 

."In  an  amicable  suit  between 
executors,and  legatees  and  devisees 
(to  which,  also,  tlie  state  is  a  party, 
by  reason  of  an  interest  under  the 
will),  brought  to  obtain  the  advice 
or  direction  of  the  court,  involving, 
it'  may  'be,  the  very  existence  of 
important  and  valuable  interests, 
it  is  the  duty  of  the  court  to  see 
to  it  that  the  rights  of  legatees  and 
devisees  are  protected,  and  to  that 
end,  to  mould  the  proceedings,  if 
necessary,  so  as  to  effect  justice 
between  all  parties.  Stevens'  Ex'x 
V.  Stevens^  Ex^ra,  77 
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10.  In  such  Ciise,  the  court  will  give 
such  direction  to  the  proceedings 
as,  if  possible,  to  make  a  complete 
and  tinal  disposition  of  tlie  subject, 
and  put  an  end  to  controversy  as 
far  as  practicable,  and  will,  if 
necessary  to  that  end,  order  special 
proceedings  to  be  taken :  e.  g.,  an 
information  to  be  filed  to  protect 
the  rights  of  the  state.  lb. 

11.  The  proper  time  for  filing  a  cross- 
bill, where  such  bill  is  necessary, 
is  at  the  time  of  putting  in  the  an- 
swer to  the  original  suit,  and  be- 
fore the  issue  is  joined  by  the 
filing  of  the  replication.  But  such 
rule  is  not  enforced  where  the  At- 
torney-General is  a  party  in  re 
spect  of  the  interests  of  the 
state.  lb 

12.  Where  the  sole  object  of  the 
action  is  to  settle  the  rights  of 
legatees  and  devisees,  the  rule  re- 
quiring a  cross-bill  to  be  filed  at 
the  same  time  with  Ijie  answer, 
will  not  be  applied  with  the  same 
strictness  as  in  cases  involving 
the  violation  or  withholding  of 
rights.  lb 

13.  Where  the  evidence  is  not  closed 
in  the  original  suit,  and  the  Attor 
ney-General  has  filed  an  informa- 
tion to  protect  the  rights  of  the 
state,  the  original  suit  will  be 
stayed,  but  only  so  far  as  it  involves 
such  rights.  As  to  tlieother  mat- 
ters in  controversy,  the  original 
suit  will  go  on.  lb. 

14.  Rule  99,  of  tliis  courC,  providing 
that  if  a  suit  be  not  prosecuted  for 
one  year,  the  bill  may  be  dis- 
missed, can  only  be  taken  advan- 
tage of  by  application  to  the  court 
while  as  yet  the  cause  sleeps,  or  at! 
least  before  the  defendant  has 
taken  steps  in  the  cause  which  are 
tantamount  to  a  waiver  of  the  ben^j 
efit  of  the  rule.  Home  Ins.  Co.  v. 
Howell,  238, 

15.  Where  the  subpoena  is  returned 
with  an  affidavit  by  tlie  sherifi' 
that  he  has  made  due  and  diligent 
inquiry  for  the  defendant,  and  was 
informed  and  believed  that  he  was 
not  a  resident  of  his  county  at  that, 
time,  but  of  another  state,  tlie  stat-. 


utory  order  for  publication  is  war- 
ranted, though  the  defendant  was  a 
resident  of  this  state.  Equitable 
Life  Ass.  i>oc.  v.  Laird,  319 

16.  An  error  in  the  name  of  a  paper, 
(Long  Branch  Times,  when  it 
should  "have  been  Long  Branch 
News,)  in  which  notice  to  an  ab- 
sent defendant  was  directed  to  be 
published,  is  amendable  after  sale 
under  execution.  No  prejudice 
therebv  results  to  the  purchaser's 
title.    "  lb. 

17.  An  amended  bill  is  considered  as 
an  original  bill,  and  a  new  sub- 
poena to  an.swer  is  not  necessary 
when  the  defendant  has  not  ap- 
peared, lb. 

18.  On  the  return  of  an  order  to 
show  cause  on  an  original  substan- 
tive application  by  petition,  the 
respondent  may,  notwithstand- 
ing tiie  twentieth  rule  of  this 
court,  read  affidavits  which  have 
not  been  served  ;  the  brevity  of  the 
time  between  the  service  of  the 
order  and  the  return  day  not  ad- 
mitting of  compliance  with  the 
rule.  In  re  L.  B.  and  Sea  Shore 
B.  B.  Co.,  402 

See  Answer. 

Decree.  % 

Injunction,  9. 
Master's  Keport. 
mttltifariousness. 
Prayer,  1-3.        ^ 


PRAYER. 

.  Where,  besides  the  prayer  for 
genexal  relief,  a'  p^irt  of  the  prayer 
of  the  bill  is  substahtially  that  a 
deed  may  be  set  aside,  the  bill  will 
not,  because  part  o^  the  prayer  is 
that  the  defendant  may  be  decreed 
to  give  the  complainant  possession 
of  tlie  land,  be  treated  as  a  bill  for 
possession,  -  and  be  dismissed,  on 
the  ground  that  ejectment  is  the 
proper  remedy.     Miller  v.  Jamison, 

41 

,  Under  the  prayer  for  general  re- 
lief, the  complainant  .  may  have 
other  special  relief  than  that  praj- 
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ed  for,  if  it  be  consistent  with  the 
case  made  by  tlie  bill.  Ih. 

3.  A  bill  will  not  be  dismissed  on  ac- 
count of  the  incongruousness  and 
inaptness  of  the  special  prayers 
for  relief.  Even  if  the  special 
prayers  were  such  that  no  relief 
couid  be  granted  under  them,  the 
court,  under  the  general  prayer, 
may  grant  any  appropriate  relief, 
consistent  with  the  case  made  by 
the  bill.     Annin  v.  Annin,         184 

See  Demurrer,  4. 


PEINCIPAL  AND  AGENT. 

See  Municipal  Corporation,  19. 
Resulting  Trust,  1. 


PEIOEITY  OF  LIEN. 
See  Mortgage,  19,  20. 

PEOCEEDS  OF  SALE. 
See  Practice,  4. 

PUECHASEE. 

1.  A  purchaser  at  a  sale  under  an 
attachment  is  clothed  with  all  the 
rights  of  the  attaching  creditor ; 
and  a  voluntary  conveyance  by  tiie 
debtor,  pending  the  attachment,  to 
a  grantee  having  full  knowledge 
of  the  attachment,  is  void  as 
against  such  purciiaser.  Miller  v. 
Jamison,  41 

2.  A  purchaser  under  a  void  deed, 
for  valuable  and  adequate  conside- 
ration, without  notice,  will  be 
protected  against  an  antecedent 
creditor,  to  the  amotmt  he  paid 
for  purchase  money.  Phelps  v. 
Morrison,  195 

See  Mortgage,  3,  8,  9,  24. 

Specific  Performance,  3-5. 

QUIA  TIMET. 
1.  Where  it  appears  that  a  mortgage 


has  been  taken,  with  full  notice  of 
a  valid  conveyance  good  against 
the  mortgage,  but  by  reason  of  the 
registering  or  recording  of  the 
mortgage  before  the  recording  of 
the  deed,  the  former  seems  to  b& 
entitled  to  priority  over  the  latter, 
and  to  subject  the  latter  to  it, 
equity  will  relieve  tlie  land  owner 
ivonx  tiie  cloud  which  the  mortgage 
puts  upon  his  title.  But  the  fact 
of  notice  must  be  clearly  proved. 
Shotwell  V.  Sholwell,  378 

2.  Equity  will  not  declare  a  sealed 
instrument  void,  merely  for  want 
of  consideration,  nor  will  it  per- 
mit the  consideration  to  be  in- 
quired into  with  a  view  to  setting 
aside  tlie  instrument  on  that 
ground.  But  the  want  of  considera- 
tion, if  it  exists,  is  a  tact  proper  to 
be  proved  in  connection  with  and 
as  a  part  of  the  evidence  of  alleged 
fraud  or  misrepresentation.        lb. 

3.  Where  the  cancellation  of  an  in- 
strument is  sought  on  the  principle 
quia  timet,  the  complainant  must 
show  a  title  to  the  relief  free  from 
all  reasonable  doubt,  and  it  must 
also  appear  that  it  is  clearly 
against  conscience,  that  the  in- 
strument should  be  permitted  to 
remain  uncancelled.  lb. 

EAILEOAD  COMPANY. 

1.  The  provision  in  the  act  incorpo- 
rating the  New  York  and  Long 
Branch  Eailroad  Company,  and  in 
the  supplement  thereto  author- 
izing the  company  to  bridge 
the  Earitan  river,  that  suita- 
ble and  sufficient  draws  should 
be  made  to  bridges  so  as  not  to 
obstruct  navigation,  is  not  a  prohi- 
bition against  building  a  bridge, 
if  navigation  should  be  at  all 
obstructed  thereby,  but  a  simple 
requirement  that  the  draw  should 
be  sufficient  not  to  obstruct  navic/a- 
lion.  At(y-Gen.  v.  N.  Y.  and  L. 
B.  R.  R.  Co.,  49 

2.  Under  an  authority  given  by  char- 
ter to  a  railroad  company  to  cross 
a  river  by  bridge  or  ferry,  as  may 
be    most    convenient,    the    railroad 
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company  are  the  judges  as  to 
which  will  be  most  convenient, 
That  a  bridge  would  be  less  con- 
venient to  navigation  than  a  ferry, 
does  not  deprive  the  company  of 
the  right  to  build  a  bridge.        lb, 

3.  In  such  a  case,  the  convenience  of 
both  the  navigation  and  the  rail- 
road interest  is  to  be  regarded.  lb. 

4.  A  work  authorized  by  tiie  legisla- 
ture cannot  be  adjudged  a  nui- 
sance, if  executed  in  an  authorized 
manner,  in  an  authorized  place,  lb. 

6.  Where  a  franchise  is  granted  by 
the  legislature  to  a  railroad  com- 
pany to  bridge  a  navigable  river — 
the  highway  of  a  large  and  exten- 
sive commerce,  moving  under  the 
same  legislative  autliority  —  the 
legislature  must  be  regarded  as 
having  acted  with  a  view  to  the 
claims  of  both  interests,  and  each 
as  against  the  other  is  entitled  to 
all  that  a  reasonable  construction 
of  the  grant  will  justify.  And, 
though  the  navigation  interest  may 
be  deprived,  by  the  later  franchise, 
of  desirable  facilities  to  which  it 
has  been  accustomed,  and  even  be 
subjected  to  much  inconvenience, 
it  has  no  redress,  unless  it  be  on 
the  ground  of  an  existing  contract 
between  the  legislature  and  those 
whose  interests  are  thus  interfered 
with.  lb. 

4    i  grant  of  power   in   laying  out 
ind    constructing    a    railroad,    to 
change  the  location  of  any  public 
road  if  the  company  shall  find  it 
necessary,    ami    to     occupy    sucli 
portions  of  the  road  as  they  may 
deem  necessary  or  expedient — the  | 
company,  in  sucli  case,  to  cause  the" 
changed  portion  of  such  road  to  be  I 
reconstructed    at    their    own    ex-  j 
pense,  in  as  perfect  a  manner  as 
the  original  road — does  not  author- 
ize   the   diversion   of    an    ancient 
highway,    because     the    company  | 
find  it  to  their  pecuniary  advan- 
tage or  convenience  to  make  such 
diversion.      The  alteration  or  di- 
version must  be  a  necessary  one.- 
Greenwich  v.  Boston  &  Amboy  R.'\ 
R.  Co.,  217  '• 


7.  A  grant  of  new  and  extraordinary 
power  to  a  private  corporation,  in 
contravention  of  the  established 
rights  of  the  public,  must  be  con- 
strued witli  a  reasonable  strictness. 

h. 

8.  Where  a  railroad  has  ceased  to 
operate  for  many  weeks,  and  a 
receiver  has  been  appointed  under 
the  "act  for  tlie  relief  6f  citizens 
on  the  line  of  any  railroad  tliat 
has  or  may  hereafter  fail  or  neg- 
lect to  operate,"  the  proceedings  of 
the  receiver  will  not  be  stayed  to 
allow  an  inquiry  into  the  causes 
of  the  failure  of  the  company  to 
operate.  In  re  L.  B.  and  Sea  Shore 
B.  B.  Co.,  398 

9.  When  any  company  of  whose 
property  a  receiver  has  been  thus 
appointed  shall  satisfy  the  Chan- 
cellor of  its  ability  and  readiness 
to  operate  its  road,  the  receiver 
will  be  ordered  to  deliver  it  up. 

lb. 

10.  On  an  application  by  claimants 
for  the  delivery  of  possession  of  a 
railroad  wliich,  under  the  act  '"for 
the  relief  of  citizens  on  the  line  of 
any  railroad  that  has  or  may  here- 
after fail  or  neglect  to  operate," 
has  been  placed  in  the  hands  of  a 
receiver,  they  must  siiow  not  only 
that  they  are  able  and  willing  to 
operate  the  road,  but  also  that  they 
are  entitled  to  possession.  402 

See  Condemn ATiON  of  Land. 
Corporation. 
Street  Railroad. 


REALTY. 

1.  Where  a  naked  power  of  sale  is 
vested  in  executors,  with  no  abso- 
lute direction  to  convert,  but  whol- 
ly discretiounry,  not  only  as  to  the 
tinle  of  sale,  bnt  as  to  whether  the 
sale  shall  ever  be  made,  the  land 
remains  land,  until  the  sale  actu- 
ally takes  place.  Bomaine  v.  Hen- 
drickson's  Ejdrs,  231 

2.  Until  the  sale,  where  the  land  is 
not  devised  to  the  executors,  the 
title  is  in  the  heirs.  And  the 
husband  of  a  daughter  of  the  tes- 
tator, dying  after  her  father,  and 
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before  the  sale,  is  entitled  to  cur- 
tesy in  her  share  of  the  land.    lb. 

3.  Such  tenant  by  the  curtesy,  and  the 
son  of  such  deceased  daughter,  to 
whom  her  said  share  of  the  land 
descended,  subject  to  the  curtesy, 
are  proper  parties  to  a  bill  against 
the  executors,  to  set  aside  a 
sale  of  testator's  lands,  on  the 
ground  of  fraud,  and  for  a  discov- 
ery and  account.  lb 

4.  Under  a  naked  power  of  sale, 
where  the  land  is  not  devised  to 
the  executors,  but  till  the  sale  the 
title  is  in  the  heirs,  a  sale  to  a  pre- 
tended purchaser,  but  really  to 
themselves,  is  not  a  conversion  of 
the  lands,  and  does  not  affect  the 
rights  of  the  heirs.  lb 


EECEIVER. 

In  an  ordinary  foreclosure  suit, 
the  mere  inadequacy  in  value  of 
the  mortgaged  premises  and  insol- 
vency of  the  mortgagor,  are  not 
a  sufficient  foundation  for  the  ap 
pointment  of  a  receiver.  Frisbie 
V.  Bateman,  28 

See  Raixboad  Company,  8-10. 


EEGISTRY, 

See  Deed. 

Quia  Timet,  1. 


EE-HEARING. 

A  re-hearing  will  not  be  granted, 
unless  the  court  sees  some  reason 
to  apprehend  that  a  mistake  in 
law  or  in  fact  has  been  made  in 
the  decision.  Att'y-Qen.  v.  N.  Y. 
and  L.  B.  B.  B.  Co.,  59 


RESIDUARY  LEGATEE. 
See  Legacy. 

RESIDUE. 

See  Legacy. 

Will,  2,  5,  6,  19. 


RESULTING  TRUST. 

1.  Where  an  agent  for  the  purchase 
of  real  estate  has  the  deed  therefor 
made  in  the  name  of  his  wife,  but 
the  true  consideration  for  the  con- 
veyance was  real  estate  of  the  prin- 
cipal, a  trust  results  in  favor  of  the 
principal.  Knowledge  by  the 
principal  that  the  deed  was  so 
made,  and  his  consent  thereto, 
would  not  affect  the  trust.  BosUo' 
man  v.  Bostleman,  103 

,  The  doctrine  of  resulting  trusts 
applies  only  where  the  trustee  pays 
for  the  land,  or  some  aliquot  part 
of  it,  with  the  money  of  the  cestui 
que  trust.  Where  a  trustee  has 
taken  title  to  lands,  and,  as  part  of 
the  consideration  therefor,  has 
undertaken  to  pay  certain  debts  of 
the  grantor,  no  trust  results  to  a 
creditor  whose  debt  the  trustee  re- 
fuses to  pay,  by  virtue  of  a  re- 
ceipted bill,  given  by  the  creditor 
to  the  trustee,  which  he  might 
have  used  as  money,  but  did  not. 
Thalman  v.  Canon,  127 

See  Trust  and  Trustee,  2. 


SALE  OF  LAND. 

See  Realty,  4. 
Trustee,  1,  4. 


SEALED  INSTRUMENT. 
See  Quia  Timet,  2. 

SHARES.  OF  STOCK. 
See  Corporation,  4. 


SHERIFFS  SALE. 

1.  A  sheriff's  sale  will  be  set  aside 
where  there  is  gross  inadequacy  of 
price,  and  the  party  whose  interest 
is  injuriously  affected  by  the  sale 
has  been  prevented  by  mistake  or 
misapprehension  from  attending  it. 
Wetzler  v.  Schaumann,  60 

2.  Where  property  is  sold  under  the 
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process  of  this  court  for  a  grossly 
inadequate  price,  tiie  court  will 
not  permit  one  who,  however  inno- 
cently and  unintentionally,  con- 
tributes to  the  mistake  of_  the 
owner,  by  whicli  lie  is  misled  as  to 
the  time  of  sale,  to  take  advantage 
of  the  mistake  by  a  voluntary  pur- 
chase of  the  property  at  the  sale.  lb. 

3.  Inadequacy  of  price  alone,  unless 
it  be  so  gross  as  to  lead  to  the  pre- 
sumption of  fraud,  is  not  a  suffi- 
cient reason  for  setting  aside  a 
sheriflf's  sale.  Boyd  v.  Academical 
Society,  349 

4.  A  difference  of  $4000  between  a 
bid  of  $11,000  made  at  the  first 
sale,  and  $7000  made  at  a  second 
and  final  sale  of  the  same  property, 
is  not  such  as  of  itself  to  lead  to  the 
conclusion  that  the  price  at  which 
the  property  was  sold  was  grossly 
inadequate  ;  and  the  less  so,  when 
even  if  the  bid  of  $11,000  was 
intended  as  a  bona  fide  bid,  no  one 
claimed  the  benefit  of  it.  lb. 

5.  Such  sale  will  not  be  set  aside  at 
the  instance  of  a  holder  of  a  second 
mortgage,  on  the  ground  of  inade- 
quacy of  price,  in  the  absence  of 
evidence  to  show  that  the  property 
was  sacrificed,  and  that  a  higher 
price  could  be  got  for  it  upon  a  re- 
sale, lb. 

6.  Nor  will  the  ground  of  surprise 
avail  him,  when  he  paid  no  atten- 
tion whatever  to  the  proceedings 
in  the  suit,  or  to  the  first  sale  ;  and 
does  not  even  intimate  that  he 
would  have  attended  the  second 
sale  had  he  known  of  it,  or  that  he 
ever  intended  to  bid  on  the  prop- 
erty at  all.  lb. 


SPECIFIC  PERFORMANCE. 

,  A  verbal  agreement  between  a 
father  and  son,  that  the  son  should 
cultivate  the  farm  upon  which  he 
lived  Avith  his  father,  provide  all 
the  buildings  and  improvements 
required,  and  keep  all  the  build- 
ings and  improvements  in  repair, 
all  at  his  own  cost  and  expense; 
sliould  pay   all   taxes   upon    said 


farm>  and  pay  to  his  father  the 
sura  of  $100  in  cash,  in  each  year, 
as  long  as  he  lived  ;  and  that  in 
consideration  thereof,  upon  tiie  de- 
cease of  the  father,  the  said  farm 
should  belong  to  the  son  ;  even  if 
fully  performed  on  the  part  of  the 
son,  must  be  sufficiently  and  satis- 
factorily proved,  to  entitle  him  to 
a  decree  for  specific  performance. 
Ackerman  v.  Ackerman's  Ejc'rs,  315 

2.  Some  improvements  having  been 
made  by  the  son  upon  the  farm, 
not  such  as  an  ordinary  tenant 
would  be  likely  to  make,  and  the 
defendants,  though  denying  that 
the  alleged  verbal  agreement  was 
ever  made,  tendering  themselves 
ready  and  willing  to  contribute 
their  proper  share  for  a  compensa- 
tion for  such  improvements,  a  de- 
cree was  advised,  referring  it  to  a 
master  to  ascertain  and  report 
what  allowance  would  fully  meet, 
in  tliis  respect,  the  conceded  equity 
of  the  case,  and  that  such  allow- 
ance be  made.  lb. 

3.  Equity  will  never  compel  a  pur- 
chaser to  take  a  doubtful  title, 
which  can  only  be  settled  by  liti- 
gation, or  where  the  purchase 
would  expose  him  to  the  hazard 
of  such  proceedings.  Dobbs  v.  Nor- 
cross,  327 

4.  That  may  be  a  good  title  at  law, 
which  a  court  of  equity  in  the  ex- 
ercise of  its  discretion,  will  not 
force  on  an  unwilling   purchaser. 

lb. 

5.  Every  purchaser  of  land  has  a 
right  to  demand  a  title  which 
shall  put  him  in  all  reasonable 
security,  and  which  shall  protect 
him  from  apprehension  of  suits. 
He  should  have  a  title  which  will 
enable  him  not  only  to  hold  his 
land  but  to  hold  it  in  peace ;  and 
if  he  wishes  to  sell  it,  to  be  reason- 
ably sure  that  no  flaw  or  doubt 
will  come  up  to  disturb  its  market- 
able value.  lb. 

6.  The  making  of  a  decree  for  spe- 
cific performance,  is  an  exercise  of 
the  extraordinary  jurisdiction  of 
a  court  of  equity,  and  where  the 
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equities  are  debatable,  the  decree] 
will  depend  in  a  sense  upon  dis- 
cretion, and  may  be  granted  or 
denied,  according  to  the  special 
exigencies  and  facts  of  the  case. 
Locander  v.  Lounsbery,  417 

7.  But  where  a  contract  is  certain  and 
fair  in  all  its  parts,  and  is  for  an 
adequate  consideration,  and  the 
party  seeking  its  enforcement  has 
held  himself  ready  to  perform  it 
according  to  its  terms,  without  de- 
fault, and  has  been  prompt  in  his 
application  for  relief,  it  is  as  much 
a  matter  of  course  for  coui'ts  of 
equity  to  decree  specific  perform- 
ance of  the  contract,  as  it  is  for  a 
court  of  law  to  give  damages  for  a 
breach  of  it.  lb. 

8.  An  incidental  increase  in  value  of 
the  lot  agreed  to  be  conveyed,  by 
reason  of  improvements  put  upon 
other  parts  of  the  tract,  of  which 
such  lot  forms  a  part — such  lot 
being  distinguished  from  the  other 
part  by  the  vendor  liimself  in 
making  his  improvements — affords 
no  ground  for  assessing  upon  it 
a  part  of  such  improvements,  un 
der  a  provision  in  the  contract  to 
pay  for  expenses  incurred  upon  it.  lb. 

9.  Taxes  having  been  paid  upon  the 
whole  tract  together,  tlie  vendee 
will  be  charged  with  a  jjroportion 
ate  part  of  them,  with  interest 
from  the  time  of  their  pavment, 

lb 

10.  Wliere,  by  the  terms  of  a  con- 
tract for  the  purchase  of  lands, 
the  deed  was  to  be  delivered  and 
possession  given  on  a  day  named, 
and  on  that  day  the  vendee  took 
possession  of  tlie  premises,  but  by 
mutual  consent,  the  delivery  of 
the  deed  was  postponed  to  a  fu- 
ture day,  and  on  that  day  a  disa- 
greement arose  as  to  the  terms  of 
payment  of  jsart  of  the  purchase 
money,  by  wliich  the  delivery  of 
the  deed  was  prevented,  and  sub- 
sequently the  vendor  offered  the 
deed  upon  the  terms  of  payment 
which  the  vendee  himself  had  re- 
quired on  the  day  when  the  deed, 
by  mutual  consent,  was  to  have 
been   delivered,   and    the   vendee 


still  continues  in  possession,  equity 
will  compel  him  to  comply  with 
the  terms  which  he  acknowledges 
were  agreed  on.  Sharp  v.  Trim- 
mer, 422 

11.  In  such  case,  time  is  not  of  the 
essence  of  the  contract,  in  such 
manner  as  to  relieve  the  vendee 
from  its  performance,  where  he 
has  suffered  no  loss,  even  though 
the  original  default  was  on  the 
part  of  the  vendor  in  not  accept- 
ing certain  notes  agreed  upon  as  a 
substitute  for  cash.  lb, 

12.  A  dower  right  in  the  land,  known 
by  the  vendee  to  exist  when  he 
executed  the  contract,  will  not  re- 
lieve him  from  his  obligation  ;  it 
was  understood  that  he  was  to  take 
the  title  so  charged.  lb. 


13.  Under  the  circumstances  of 

case,  costs  disallowed. 


the 

lb. 


14.  An  arrangement  on  the  part  of  a 
father  for  the  benefit  of  his  son, 
by  which  the  son  was  to  occupy  a 
farm  during  the  father's  lifetime, 
at  an  inadequate  rent,  the  father 
intfnding  to  devise  the  same  to 
liim,  and  the  son  so  expecting,  and 
where  the  son  had  made  improve- 
ments different  from  what  an  ordi- 
nary tenant  would  make,  but  which 
may  well  have  been  made  under 
the  expectation  of  such  a  con- 
tinuous occupation  and  the  event- 
ual devise  of  the  farm,  Avithout 
the  existence  of  any  definite  and 
binding  contract  of  purchase,  is 
insufficient  to  set  aside  a  different 
devise,  and  to  compel  a  conveyance 
of  the  farm  by  the  heirs.  The  in- 
tention so  to  devise  is  voluntary 
and  without  consideration.  Acker- 
erman  v.  Ackerman's  Ex'rs,        585 


STAY  OF  PROCEEDINGS. 


See  Practice,  13. 


STOCKHOLDER. 
See  Corporation,  2,  5. 
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STREET  RAILROAD. 

l.The  legislature  lias  full  power  to 
authorize  the  laving  ot"  railways  in 
the  streets  of  a  city.  And  a  com- 
])any,  having  such  chartered  au- 
thority, and  having  complied  with 
all  the  conditions  of  its  charter,  is 
entitled  to  operate  its  railwayl 
witliont  other  impediment  or  re- 
striction on  the  part  of  the 
city,  than  such  as  it  may  have 
voluntarily  submitted  itself  to,  or, 
as  may  arise  fi-oni  reasonable 
municipal  regulations.  Patersom 
&  Passaic  H.  R.  Co.  v.  The 
Mayor  of  Pater  son,  158 

2.  For  the  purpose  of  consent,  re- 
quired by  the  charter  of  a  street 
railroad  company  to  be  obtained] 
from  property  owners  along  the 
proposed  route  of  the  railway, 
before  it  can  be  laid,  the  city  cor- 
poration is  to  be  regarded  as  the 
owner  of  an  open  public  square 
dedicated  to  the  public  use  forever, 
whether  the  fee  be  in  the  corpora- 
tion or  not,  or  in  whomsoever  it} 
may  be.  lb. 

3.  A  grant  of  authority  to  lay  and 
operate  a  railway  in  the  streets  of 
a  city,  without  requiring  the  con- 
sent of  owners  of  proi)erty  along 
the  route,  is  lawful.  It  does  not' 
conflict  with  tliat  clause  of  the  con- 
compensation! 

Ib.\ 


stitution    requiriuf 
to  be  first  made. 


.  Under  a  charter  requiring  that, 
before  a  railway  should  be  con- 
structed in  the  streets  of  a  city, 
the  consent  of  a  majority  of  the 
l)roperty  owners  along  the  pro- 
posed route,  and  of  the  city, 
should  be  first  obtained,  the  con- 
sent of  a  majority  of  the  property 
owners  is  not  a  condition  precedent 
to  the  consent  of  the  city.  The 
consents  are  independent,  and  it  is 
immaterial  which  is  first  ob- 
tained, lb. 

.  Held,  that  the  cliarge  of  fraud 
upon  wliich  the  city  claimed  the 
right  to  withdraw  its  consent  to 
laying  the  railway,  was  not  sus- 
tained ;  and  that  the  city,  having 
a  knowledge  of  all  the  facts,  at  the 


time  of  passing  the  ordinance 
giving  such  consent,  were  not  in  a 
position  to  allege  misrepresenta- 
tion, lb. 

6.  Held,  also,  that  the  acquiescence 
of  property  owners,  wliose  consent 
is  necessary  as  a  condition  prece- 
dent to  the  exercise  of  the  fran- 
chise granted  to  the  company,  in 
standing  by  and  seeing  tlie  com- 
pany construct  and  operate  their 
road  under  a  claim  of  right,  will 
be  regarded  as  evidence  of  con- 
sent, lb. 


SUBPOENA. 

See  Practice,  17. 

SUBROGATION. 
See  Practice,  3. 

SUPPLEMENTAL  ANSWER. 

1.  Leave  will  not  be  granted  to  file  a 
supplemental  answer  by  way  of 
amendment,  to  set  up  a  defence 
which  will  not  tend  to  promote 
the  ends  of  justice.  Third  Avenve 
Savings  Bank  v.  Dimock,  26 

2.  A  defence  to  a  bill  for  foreclosure, 
that  the  complainants,  in  making 
the  loan  to  secure  wliich  their 
mortgage  was  given,  were  acting 
ultra  vires,  is  an  unconscionable 
one,  which  this  court  will  not 
extend    its   indulgence  to  admit. 

lb. 

SURPRISE. 

See  Sheriff's  Sale,  6. 

TAXES. 
See  Specific  Performance,  9. 

TOWNSHIP, 
See  Pleading,  7 
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TEESPASS. 

See  Injunction,  8. 

TRUST  AND  TRUSTEE. 

1.  Where,  under  a  written  agreement 
entered  into  by  the  jnortgageesj 
and  mortgagors,  trusteesj  were  ap-! 
pointed  to  take  title  to  the  lands,! 
by  purcliase  at  a  slieriff's  5ale, 
under  a  foreclosure  by  one  of  the 
mortgagees,  and  to  sell  them,  inl 
accordance  with  a  given  plan,  andi 
upon  certain  terms  and  conditions 
detailed  in  the  agreement,  the 
sales  made  by  the  trustees  will  not' 
be  set  aside,  at  the  instance  of  the^ 
mortgagors,  on  the  ground  that  the 
property  was  worth  much  morej 
(according  to  tiie  speculative  valu- 
ations of  witnesses)  than  it  brought,] 
and  that  the  times  and  terms  of  the; 
sale  were  prejudicial,  where  it 
appears  that  they  were  made  in 
accordance  with  the  terms  of  the 
agreement,  and  witii  powers  subse- 
quently vested  in  the  trustees  by 
all  the  parties  in  interest,  in  the 
exercise  of  a  wise  and  legal  discre- 
tion, and  for  the  best  interest,  under 
the  circumstances,  of  all  concerned. 
Pollock  V.  Keasbey,  94 

2.  By  an  agreement  under  seal,  B. 
was  to  convey  to  C.  certain  real 
estate,  and  C.  was  to  pay  certain 
debts  of  B.'s  son  ;  among  others, 
one  to  T.  The  conveyance,  as  at 
lii-st  proposed,  was  to  have  been 
made  to  C.  and  T.,  but  by  mutual 
consent,  it  was  made  to  C.  alone, 
the  latter  to  pay  T.'s  debt.  On 
the  day  the  deed  was  to  be  deliv 
ered,  T.  gave  to  C.  a  written  receipt 
for  the  amount  of  liis  debt,  as  agreed 
upon.  C.  was  not  ready  to  pay, 
but  took  the  receipt.  He  then 
drew  up  a  new  agreement,  the 
same  as  the  first,  but  making  no 
provision  for  the  payment  of  T.'s 
debt,  and  falsely  representing  to  B. 
that  T.  had  refused  to  comply  with 
the  terms  of  the  agreement,  per- 
suaded him  to  execute  the  new 
agreement,  and  gave  him  a  deed 
in  pursuance  of  it,  C.  giving  to  B 
his  own  note  fur  tiie  amount  of  T.'s 
del)t,   payable   in   two  years,      C. 


then  refused  to  pay  or  recognize 
T.'s  claim,  alleging  that  he  had 
declined  to  accept  the  amount 
agreed  upon,  and-  that  tlie  prop- 
erty had  been  conveyed  to  him  on 
a  difi'erent.  bargain.  Upon  bill 
filed  by  T.  against  C.  and  B.  and 
son,  praying  an  account  against  C. 
as  trustee,  and  payment  by  him  of 
T.'s  claim,  and  that  it  be  made 
a  lien  on  the  land,  with  a  general 
prayer  for  relief, — Held,  1.  The 
conve}'ance  to  C.  must  be  consid- 
ered SIS  having  been  made  in  pur- 
suance of  the  original  agreement, 
which,  so  far  as  he  and  T.  are  con- 
cerned, was  never  revoked.  *C. 
must  account  as  trustee  to  T.  for 
the  amount  of  his  debt,  with  inter- 
est from  the  day  the  deed  was 
received,  with  costs.  2.  The  com- 
plainant's claim  cannot  be  made  a 
lien  on  the  land.  .The  facts  do 
not  constitute  a  case  of  resulting 
trust.  The  intention  was  to  create 
a  personal  obligation  from  C.  to  T. 
3.  No  decree  can  be  Ifad  against 
either  B.  or  his  son.  There  is 
nothing  which  either  can  be  de- 
creed to  perform.  But  the  circum- 
stances disentitle  them  to  costs. 
Thalman  v.  Canon,  127 

3.  A  trust  voluntarily  assumed,  is 
none  the  less  binding  and  com- 
plete, because  tlie  trustee  acts  with- 
out promise  or  expectation  of  com- 
pensation for  his  services.  lb. 

4.  A  trustee  who  sells  at  an  im- 
proper time,  or  without  conform- 

■  ing  to  the  conditions  of  his  powers, 
will  be  liable,  for  a  deficiency  of 
the  proceeds  of  sale,  though  his 
intentions  were  good.  He  will  be 
held  responsible  for  the  highest 
value  the  property  can  be  shown 
to  have  had,  and  be  decreed  to 
account  for  the  diflerence.  Meliek 
V.  Voorhees,  305 

5.  The  executor  and  trustee  under 
the  will  of  E.  R.  McC,  deceased, 
had  not  such  discretionary  power 
that  he  could  pay  all  the  income 
of  the  trust  fund  of  $25,000,  for 
the  support  and  maintenance  of 
the  infant  ceUui  que  trust,  when 
it  was  not  necessary  or  reasonable ; 
although  the  will  gave  no  direc- 
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tion  for  tl>e  accumulation  of  inter-! 
est.      McKnighfs  Ex''rx  v.   W(ili^h,\ 

'      ■       498: 

6.  The  allowance  pf  $700  per  annum 
out  of  the  income,  made  by  the 
Chancellor,  part  of  the  amount 
paid  to"  the  father  foV  the  support 
of  the  infant,  approved.  The 
amoiuit  of  the  trust  fund,  tlie  social 
position  of  the  i)arties,  and  tlie 
fact  that  the  father  was  without 
means  to  support  his  son,  make 
such  allowance  proper  and  neces- 
sary, lb. 

7.  The  excess  over  this. sum  of  $700, 
,     paid  by  the  trustee  to  the  father, 

must  be  returned  by  his  estate  to 
the  trust  fund,  but  no  interest 
must  be  chai-ged  thereon,  as  it  was 
paid  in  good  faith,  by  mistake  as 
to  his  discretionary  power  under 
the  will,  and  he  Jiad  no  use  or 
benefit  of  this  excess  of  interest. 
It  is  not  a  ca.se  for  the  allowance  of 
interest  upon  interest.  lb. 

8.  Where  no  account  has  ever  been 
reported  by  the  trustee  for  allow- 
ance, and  where  the  trust  funds 
have  been  i-etained  in  his  hands, 
without  distinct  and  separate  in- 
vestment, no  commissions  will  be 
allowed  to  the  trustee.  Jb. 

9.  It  is  a  fundamental  principle  in 
regard  to  trust  estates,  that  the 
trustee  shall  derive  to  himself  no 
gain,  benefit  or  advantage,  by  the 
use  of  the  trust  funds.  Whatever 
of  profit  may  be  made,  shall  be- 
long to  and  become  jiarcel  of  the 
trust  estate.  lb. 

lO.Where  the  trustee  had  a  large 
estate  invested  in  lands,  stocks, 
business,  &c.,  and  the  trust  fund 
was  in  his  hands  as  a  loan  before 
the  creation  of  the  trust,  and  the 
trust  moneys  cannot  be  traced  to 
ascertain  the  pi-ofits  made,  or  the 
form  of  investment,  it  is  proper, 
in  stating  his  account,  to  make 
annual  rests,  and  charge  interest! 
upon  interest.  lb. 


11.  Interest  with  annual  rests  alloAved 
on  the  $1000  retained  by  the  trus- 
tee as  commissions,  which  are  dis 

2s 


allowetl ;  also  like  interest  on  the 
balances  of  income  in  the  trustee's 
hands,  after  the  death  of  the 
father,  whicii  were  held  and  used 
by  iiim.  lb. 

See  Resulting  Tkust. 


TRUST  DEED. 

1.  A  voluntary  deed  of  trust,  execu- 
ted under  the  supposition  that  it 
was  revocable,  and  intended  so  to 
be,  but  reserving  no  power  of  re- 
vocation, and  otherwise  unadvised, 
improvident,  and  contrary  to  tlie 
intention  of  the  grantor,  set  aside. 
Garnsey  v.  Mundy,  243 

2.  That  infant  children  of  the  grant- 
or are  beneficiaries  under  the  deed 
will  not  prevent  the  relief.  lb. 


ULTRA  VIRES. 
See  Chattel  Mortgage,  1. 

UNDUE  INFLUENCE. 

See  Will,  26-29. 

USURY. 

The  transaction  sought  to  be  con- 
strued as  a  loan  was  an  actual  sale 
of  the  bonds.  But  if  a  loan,  the 
answer  sets  up  no  corrupt  agree- 
ment, nor  any  agreement  in  regard 
to  interest  or  bonus.  Bodine  v. 
Ch-ay,  335 

See  Mortgage,  7-9. 
Pleadlng,  1-5,  8-10. 


VENDOR  AND  VENDEE. 

A  vendor  of  real  estate,  who  un- 
warrantably refuses  to  accept  the 
instalments  of  purchase  money 
stipulated  in  the  contract  of  sale, 
declares  the  contract  at  an  end, 
because  they  were  not  offered  at 
the  time  prescribed,  and  retains 
possession  of  the  premises,  is  not 
entitled  to  interest  on  such  moneys 
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from  the  dates  lixed  for  their  pay- 
ment by  the  contract,  to  the  dale 
of  tlie  final  decree  enforcing  spe- 
cilic  performance.  King  v.  Buck- 
man,  -98 

2.  Where,  under  a  contract  for  the 
conveyance  of  real  estate,  a  certain 
sum  was  to  be  paid  on  the  delivery 
of  the  deed,  and  the  balance  was 
to  be  secured  by  mortgage  payable 
in  five  equal  annual  instalments 
from  the  date  of  the  agreement, 
but  by  reason  of  the  vendor's  re- 
fusal to  perform  his  contract,  and 
of  the  delays  in  the  suit  brought 
to  enforce  it,  five  years  elapsed 
before  final  decree  compelling  per- 
formance was  obtained,  the  vendee 
will  not  be  required  to  pay  such 
balance  in  cash,  but  it  may  be  se- 
cured by  mortgage  upon  the  terms 
provided  in  the  contract.  lb. 

3.  The  rule  of  law,  that  where  a  ven- 
dor of  real  estate  unwarantably 
refuses  to  execute  his  contract, 
tlie  rule  of  damages  applicable  in 
cases  of  sale  of  personal  property 
is  in  all  respects  apposite,  and  that 
the  measure  of  damages  is  the 
ditference  between  the  contract 
price  and  the  market  value  at  the 
stipulated  time  of  delivery,  adop- 
ted as  the  rule  for  the  measure- 
ment of  damages  in  a  suit  for 
specific  performance,  where  it  suf- 
ficed for  the  equities  of  the  case. 

lb. 

4.  Compensation  or  allowance  to 
either  party  in  respect  to  land 
which  the  vendor  held  contracts 
for,  but  was  unable  to  convey,  re- 
fused, lb. 

5.  When  a  vendor  refuses  to  convey 
real  estate  according  to  his  agree- 
ment and  keeps  the  vendee  out  of 
possession,  and  the  rents  and  pro- 
fits are  less  than  the  interest  on 
the  purchase  money,  the  vendor 
will  not  be  allowed  such  interest. 
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6.  Under  such  circumstances,  the 
vendor  will  take  the  interim  rents 
and  profits,  and  the  vendee  will 
not  be  required  to  pay  interest  on 
the  purchase  money.  lb. 


7.  Where  it  is  part  of  the  contract  of 
sale  that  the  purchaser  shall  have 
a  certain  time  for  the  payment  of 
tiie  purchase  money,  he  will  be 
entitled  to  the  same  credit  on  the 
subsequent  execution  of  the  con- 
tract by  the  court ;  the  postpone- 
ment of    such    execution    having 

!  been  occasioned  by  the  misconduct 
of  the  vendor.  lb. 

8.  A  minute  defect  in  a  degree  will 
.  not  be  regarded  on  appeal  unless 
;  it  appears  that  the  attention  of  the 
[  Chancellor  was  called  to  such  sub- 
I    ject  matter.  lb. 

See  Specific  Performance,  passim. 


VOLUNTARY  CONVEYANCE. 

1.  A  voluntary  conveyance  by  a 
Imsband  to  his  wife,  is  void  as 
against  creditors  of  the  husband 
whose  debts  existed  at  the  time  of 
the  conveyance.     Annin  v.  Annin, 

184 

2.  That  a  creditor,  whose  debt 
existed  when  a  voluntary  convey- 
ance was  made  by  the  debtor  of 
his  property,  might  have  had  his 
debt"  paid  at  any  time  for  more 
than  seven  years  after  the  convey- 
ance, but  did  not  demand  it  during 
all  that  time,  nor  until  after  the 
debtor  had  become  embarrassed,  is 
no  ground  of  equitable  estoppel 
against  proceedings  commenced  by 
the  creditor  as  soon  as  he  was  in- 
formed of  the  conveyance,  to  reach 
the  debtor's  property  in  tlie  hands 
of  the  voluntary  grantee.  lb. 

3.  That  a  voluntary  grantee  of  her 
husband's  property,  has  spent 
large  sums  of  her  own  money  in 
paying  oflT  mortgages  upon  it  and 
improving  it,  does  not  entitle  her 
to  invoke  the  aid  of  the  doctrine  of 
estoppel  against  an  antecedent 
creditor  of  lier  husband,  who  was 

I  kept  in  entire  ignorance  of  tlie 
'  conveyance  almost  up  to  the  very 
i  commencement  of  his  proceedings 
to  reach  the  property  in  the 
!     grantee's  hands.  lb. 

4.  Even  if,  in  such  case,  the  creditor 
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was  chargeable  witli  notice  from 
the  record  of  tlie  deed,  a  general 
allegation  by  the  grantee,  of  ex- 
penditure of  her  own  money  on 
the  property,  would  not  be  suffi- 
cient. The  amount  she  received 
from  it  must  also  appear.  lb. 

5.  Mere  delay  in  prosecuting  a  claim 
for  a  debt  against  a  voluntary 
grantee  of  the  debtor,  is  no  ground 
of  equitable  estoppel  against  an 
antecedent  creditor,  in  seeking  to 
reach  the  property  in  tlie  hands 
of  the  grantee.  lb. 

6.  If  a  Imsband  is  indebted  at  the 
time  of  making  a  voluntary  settfe- 
ment  upon  his  wife,  it  is  presumed 
to  be  fraudulent  in  respect  to  debts 
then  existing.  Such  debts  cannot 
be  affected  by  the  settlement,  and 
no  circumstance  Avill  repel  the  pre- 
sumption of  fraud,  lb. 

7.  A  voluntary  conveyance  by  a 
debtor  to  his  wife,  of  property,  of 
which,  or  of  the  proceeds  of  it,  he' 
has  been  in  constant  enjoyment,' 
has  no  claim  to  be  regarded  as  a' 
post-nuptial  settlement.  76.1 

8.  A  voluntary  conveyance  by  aj 
debtor  to  his  wife,  is  void  as 
against  an  antecedent  creditor. 
Phelps  V.  3Ion'ison,  195 

9.  The  record  of  a  judgment  against 
the  husband  is  not  notice  to  his 
wife's  grantee,  when,  at  the  time^ 
of  the  contract  to  purchase,  and  of 
taking  the  deed,  the  legal  title  to 
the  property  was  in  the  wife.     lb. 

to.  Such  judgment  was  not  a  legal 
encumbrance  on  the  property,! 
tiiough  the  conveyance  by  the  hus-I 
band  to  the  wife  was  voluntary; 
both  deeds  expressing  a  full  con-i 
sideration,  and  bearing  no  evi-j 
dence  on  their  face  of  their  volun- 
tary character.  lb. 

11.  A  debtor  made  a  voluntary  con- 
veyance of  his  property  to  his  wife. 
She  sold  and  conveyed  it — her 
husband  not  joining  in  the  con- 
veyance— to  B.,  who  had  no  knowl- 
edge that   the   conveyance  to  the 


wife  was  voluntary,  and  who  paid 
a  valuable  and  adequate  consider- 
ation, and  went  into  possession 
under  his  deed.  B.  conveyed  to 
C,  also  for  full  and  valuable  con- 
sideration, with  tlie  usual  cove- 
nants, including  general  warranty, 
and  g:ive  to  C.  possession.  Held, 
that  in  equity,  the  claim  of  B.  on 
the  premises  is,  to  the  extent  of 
the  amount  of  tlie  purchase  money 
paid  by  him  for  the  property, 
superior  to  that  of  a  creditor  whose 
debt  existed  at  the  time  of  the 
conveyance ;  and  to  that  extent  B. 
and  C.  will  be  protected.  The 
property  was  charged — 1st,  with 
the  amount  paid  by  B.  for  tiie 
property,  with  inteiest,  deducting 
rents  and  profits ;  and,  2dly,  witli 
the  debt  of  the  antecedent  credi- 
tor. Jb. 

See  Mortgage,  18. 
Purchaser,  1. 


WAIVER. 
See  Arbitrator,  3,  5. 


WILL. 

1.  A  testator  directed,  among  otlier 
things,  that  the  residue  of  his  es- 
tate (after  certain  appropriations) 
should  be  placed  in  charge  of  a 
trustee,  to  be  appointed  by  the  Or- 
phans Court  of  Cumberland  coun- 
ty ;  and  as  to  the  income  thereof, 
after  |)aying  the  premiums  on  cer- 
tain policies  of  life  insurance,  he 
directed  as  follows  :  "  The  balance, 
every  six  months,  shall  be  paid 
over  to  my  intended  wife,  L.  K. 
L.,  each  and  every  year,  so  long 
as  she  shall  remain  unmarrieil. 
But,  in  the  event  of  her  marriage, 
then  I  do  order  that  the  legacy  or 
annuity  herein  devised  shall  cease 
forever,  and  that  the  sum  of  $2000 
be  taken  from  the  principal  sum 
thus  invested,  and  paid  over  to 
her,  in  lawful  money  of  the  Uni- 
ted States,  hoping  this  sum  may 
assist  her  in  rendering  that  condi- 
tion of  life  a  comfortable  and  hap- 
py one."     The  testator  afterwards 
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married  Miss  L.,  ami  died  witliout 
issue.  She  survives  him,  and  is 
unmarried.  The  Orphans  Court 
refused  to  appoint  a  trustee.  The 
■widow  Insists  she  is  entitled  to  the 
income,  and  cannot  be  compelled 
to  accept  tlie  sum  in  gross.  Held, 
tliat  the  widow  is  entitled  to  tlie 
income  of  tlie  residue,  after  pay- 
ment of  the  premiums ;  that  the 
gift  of  $2000  was  only  intended  in 
the  event  of  lier  marriage  after 
testator's  death,  and  not  of  her 
marriage  with  him.  A  trustee 
was  also  appointed  to  take  charge 
of  the  fund.  Bateman's  Ez'r  v. 
Bateman,  70 

2.  A  legacy  of  $500  to  the  testator's 
wife,  to  pay  for  mourning  apparel 
for  herself  and  an  infant  daughter, 
(which  was  part  of  a  provision 
made  for  the  wife  in  lieu  of  dower,) 
lapsed  by  reason  of  tiie  wife's  re- 
fusal to  accept  tlie  provision.  Held, 
that  the  executors  must  retain  half 
of  it  in  trust  for  the  infant,  the 
other  half  to  go  into  the  residue. 
3Iacknet's  Ex'ra  v.  Macknet,        277 

3.  Testator  gave  to  his  wife,  as  part 
of  a  provision  made  for  liet  in  lieu 
of  dower,  the  use  of  a  house  and 
lot  or  the  rents  thereof,  and  also 
the  income  of  certain  bonds  and 
stocks  during  her  life,  or  until 
marriage,  and  after  her  decease  or 

.  marriage,  to  an  infant  daughter. 
The  wife  refused  the  provision  in 
lieu  of  dower.  Held,  that  no  dis- 
position whatever  of  such  interest 
of  the  widow  in  his  estate  having 
been  made  by  testator  in  the  event 
of  her  refusal  to  accept  the  provi- 
sion ill  lieu  of  dower,  the  devise 
and  bequest  vested  in  the  daughter, 
in  possession,  immediately  upon 
testator's  death.  The  income  of 
the  securities  to  be  held  by  the 
executors  for  accumulation,  and 
the  real  estate  in  trust,  subject  to 
any  assignment  thereof  to  tlie 
widow  as  part  of  her  dower.       lb. 

4.  If  an  estate  is  devised  charged 
with  legacies,  and  the  legacies  fail, 
the  devisees  shall  have  the  benefit 
of  it  and  take  the  estate.  lb. 

5.  Whether  the  failure  of  an  inter- 


vening estate  in  the  case  of  a  de- 
vise, goes  to  the  benefit  of  the 
heir,  or  of  the  devisee  of  the  resi- 
due, is  to  be  determined  by  the 
intention  of  the  testator,  whether 
the  intervening  estate  was  regard- 
ed as  an  exception  to  the  general 
devise  of  the  residue,  or  as  a 
charge  upon  the  estate.  lb. 

6.  Where  a  testator  has  in  effect 
charged  upon  a  particular  share  of 
the  estate  a  provision  made  for  his 
widow  in  lieu  of  dower,  and  it  was 
his  intention  so  to  do,  and  the 
widow  refuses  to  accept  sucli  pro- 
vision, the  provision  goes  to  the 
benefit  of  the  share  of  the  estate  so 
cliarged,  and  will  not  fall  into  the 
residue.  lb. 

7.  A  direction  that  the  executors 
shall  pay  taxes,  insurance  and  re- 
pairs upon  premises  devised  to  tlie 
use  of  testator's  widow  for  life, 
(being  part  of  a  provision  in  lieu 
of  dower,)  and  afterwards  to  a 
daughter  for  life,  is  not  concluded 

I     by   the   refusal   of  the   widow   to 

I     accept  the  provision  made  for  her, 

but   enures  to  the   benefit  of  the 

j     daughter.  lb. 

\S.  Under  a  devise  to  one  and  the 
I  children  of  another,  the  devisees 
all  take  per  capita,  and  not  per 
stirpes,  unless  a  contrary  intention 
clearly  appears  from  other  provi- 
sions or   expressions  of  the  will. 

lb. 

9.  A  direction  tliat  during  tlie  mi- 
nority of  a  daughter  of  the  testa- 
tor, the  income  of  the  estate  which 
he  bequeathed  to  her  be  paid  to 
her  mother  for  the  support,  main- 
tenance and  education  of  the 
daughter,  constitutes  the  mother 
testamentary  guardian,  and  en- 
titles her  to  receive  the  income. 
Such  right  is  not  forfeited  by  the 
fact  that  the  mother  refused  to 
accept  a  provision  made  for  her  by 
testator  in  lieu  of  dower,  and  that 
by  being  permitted  to  receive  the 
income  she  may  reap  some  inci- 
dental benefit  therefrom.  lb. 

10.  But  the  income  from  bonds  and 
securities   which   formed   part  of 
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the  provision  in  lieu  of  dower,  and 
which  were  charged  upon  such 
infant's  share  of  the  estate,  must 
not  be  paid  to  the  mother,  but  be 
held  by  the  executors  for  accumu 
lation  for  the  infaut.  Ih. 

11.  The  principal  of  the  infant's 
share  in  testator's  estate,  must  be 
held  by  the  executors  during  her 
minority.  Th. 

12.  A  legacy  to  A,  to  be  paid  wiien 
lie  attains  the  age  of  twenty-one 
years,  but  coupled  with  the  provi 
sion  that  in  case  of  his  death 
"  before  he  shall  attain  to  twenty- 
one  years  of  age,  or  before  he  shall 
become  vested  with  said  legacy," 
the  legacy  shall  revert  to  the  tes- 
tator's estate,  vests  equitably  in  the 
legatee,  on  the  testator's  death, 
subject  to  a  liability  to  be  divested 
by  the  legatee's  death  before  he 
shall  have  attained  the  age  of 
twenty-one  years.  Stephen's  Ejc'rs 
v.  Milnor,  358 

13.  Under  a  provision  so  worded — 
held,  tliat  the  clause,  "  before  he 
shall  become  vested  with  said  leg- 
acy," is  but  the  expression  of  tes- 
tator's understanding  and  intention 
that  tiie  legacy  should  not  vest, 
absolutely,  unt'l  tiie  legatee  attain 
the  age  of  twenty-one  years.  If 
the  words  refer  to  the  absolute,  in- 
defeasible vesting  of  the  legacy, 
they  are  redundant  merely.         lb. 

14.  A  bequest  of  "  an  annuity  or 
yearly  sum  of  $200,  to  be  paid 
yearly  and  every  yeai',  for  fifteen 
years  from  and  after  my  decease," 
is  an  annuity  for  years,  and  to  be 
paid  out  of  the  income  under  the 
directions  of  the  will.  lb 

15.  A  bequest  of  "  the  sura  of  $500, 
payable  in  sums  of  $100  yearly,"  is 
not  an  annuity,  and  is  to  be  paid 
out  of  tlie  estate.  76. 

16.  Testator  directed  that  his  residu- 
ary real  and  personal  estate  should 
be  held  upon  specified  trusts,  and 
the  income  thereof  should  be  paid 
in  certain  shares,  "  after  defraying 
the  expenses  incident  to  said  es- 
tates, the  taxes,  repairs,  assessments, 


and  insurance  thereof."  Held, 
that  assessments  for  municipal  im- 
provements, and  not  taxes  merely, 
were  intended,  and  they  must  be 
paid  out  of  the  income.  Ih 

17.  Grading  and  flagging  the  side- 
walks, and  grading  and  paving  the 
streets  in  front  of  the  premises, 
and  fencing  the  lots,  (thougli  the 
property  constitutes  the  residuary 
real  estate,)  are  included  in  a  di- 
rection to  pay  the  "  expenses  inci- 
dent to  the  estate"  out  of  the  in- 
come, and  must  be  so  paid.         lb. 

18.  New  roofing,  new  plumbing,  and 
whatever  is  reasonably  necessary 
to  keep  up  the  houses,  is  included 
under  the  head  of  repairs,  and 
must  be  paid  out  of    the  income. 

lb. 

19.  But  additions  to  the  houses,  and 
adaptations  of  the  premises  to  new 
uses,  should  be  paid  out  of  the 
residuary  estate.  lb. 

20.  A  direction  to  pay,  after  the  death 
of  a  life  tenant,  her  share  of  tlie 
income  "to  her  children,  or  the 
legally  constituted  guardian  of 
said  children,  or  to  any  of  sucli  as 
shall  at  that  lime  be  minors,"  is' a 
direction  that  payment  be  made  to 
her  children,  or  their  legally  con- 
stituted guardian,  or  the  legally 
constituted  guardian  of  any  of 
such  as  shall  be  minors.  lb. 

21.  A  bequest  of  a  third  part  of  the 
income  of  tlie  residue  of  testator's 
estate  to  A  and  B,  each  to  have 
equal  parts  thereof,  during  their 
respective  natural  lives,  and  "  in 
case  of  the  death  of  either 
of  them  without  issue  surviv- 
ing, then  the  survivor  of  them 
to  have  the  income  of  the  whole 
said  one-third  part  during  his  or 
her  natural  life,"  does  not  lapse  as 
to  the  share  of  either,  by  his  death 
without  issue  in  testator's  lifetime  ; 
the  whole  goes  to  the  survivor.  lb. 

22.  Under  a  direction  to  settle  up 
and  fund  the  estate  so  far  as  prac- 
ticable, to  fund  ordinarily  signi- 
fies to  capitalize  with  a  view  to  the 
production  of  interest.  lb. 
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23.  Where,  by  the  will,  a  power  of 
sale  of  specified  portions  of  testa- 
tor's real  estate  is  given  to  his 
executors,  but  to  be  exercised  only 
on  a  certain  contingency,  but,  by 
the  codicil,  testator  adds:  "My 
will  and  wish  now  is,"  that  my  ex- 
ecutors shall  exercise  a  sound  dis- 
cretion as  to  the  propriety  of 
selling  said  real  estate,  &c.,  upon 
conference  with  parties  disintei-- 
ested  therein,  and  advise  that  no 
sale  thereof  be  made  unless  such 
contingency  arise;  tiie  executors 
are  authorized,  thougii  tlie  contin- 
gency has  not  arisen,  and  never 
will  arise,  to  sell  the  real  estate  so 
specified,  which  has  proved  to  be 
wholly  unproductive  and  very  bur- 
densome, eating  up  nearly  half  of 
the  gross  income  of  the  whole  re- 
siduary estate  for  repairs,  taxes, 
and  assessments,  and  altogether, 
undesirable  and  unprofitable  as  an 
investment  to  be  managed  by  trus- 
tees during  a  long  period  of  time. 

lb. 

24.  A  power  given  to  executors  to 
change  investments  of  personal 
estate,  as  may  be  thought  most 
advantageous  for  the  estate,  will 
authorize  the  executors  to  dispose 
of  an  unproductive  and  constantly 
depreciating  stock  at  less  than  par, 
though  the  testator  expressed  a  wish 
that  that  stock  should  not  be  sold 
for  less  tlian  par,  unless  thouglit 
necessary.  lb. 

25.  An  income  directed  to  be  paid 


half  yearly,  authorized  to  be  paid 
quarterly.  lb. 

26.  The  undue  influence  that  is  suffi- 
cient to  invalidate  a  will,  must  be 
such  as  to  overcome  the  volition 
and  free  agency  of  the  testator. 
Lynch  v.  Clements,  431 

27.  The  inequality  and  injustice  in 
the  provisions  of  the  will  cannot 
by  themselves  be  adequate  to 
prevent  a  court  of  equity  from 
giving  aid  to  carry  out  its  provis- 
ions, but  they  may  suffice  to  call 
for  explanation  from  those  in 
wliose  favor  they  are  made.        lb. 

28.  What  influence  amounts  to  undue 
influence,  in  the  sense  of  the  law, 
cannot  be  defined  or  described 
with  exactness,  but  only  in  gene- 
ral and  approximate  terms.  Each 
case  must  be  decided  by  the  appli- 
cation of  these  general  principles, 
with  good  sense,  to  the  special 
facts  and  surroundings  of  the  case. 

lb. 

29.  The  bill  being  filed  by  a  brother 
against  his  brother  and  two  sisters 
to  recover  the  bulk  of  the  father's 
estate  claimed  by  the  former  as 
residuary  legatee  under  the  will, 
held,  that  tlie  facts  of  tiie  case 
showed  that  the  will  was  made  by 
the  fatiier  at  the  dictation  or 
under  the  control  of  the  complain- 
ant, and  that  he  was  therefore  not 
entitled  to  relief.  Jb. 
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